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(Senate, No. 568 of 1960)

Ordered, That the Legislative Research Council be directed to study the
subject matter of current house document, numbered 721, providing for an
investigation and study relative to the advisability of establishing genuine
home rule for Massachusetts municipalities. Said council shall report to the
General Court the results of its study by tiling the same with the clerk of
the senate not later than the last Wednesday of February, nineteen hundred
and sixty-one.

Adopted
By the Senate, June 7, 1960.
By the House, June 8, 1960.

(Senate, No. 491 of 1960)

Ordered, That the Legislative Research Council is hereby directed to make
a study of current senate document, numbered 8, authorizing certain city coun-
cils to increase or decrease salaries of the mayor and city council without a
referendum and current house document, numbered 273, relative to ordinances
establishing the salaries of mayors, councillors and members of boards of
aldermen. Said council shall report to the general court the results of its
study by filing the same with the clerk of the senate not later than the last
Wednesday of February, nineteen hundred and sixty-one.

Adopted

By the Home, with Amendment, May 3, 1960.
By the Senate, in concurrence, May 1960.

Note: The deadline for filing reports on the two above studies was deferred
by the General Court to not later than March 22, 1961.

the Senate, March SO, 1960.

Substituted in part for House, No. 31Jf9, and
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To the Honorable Senate and House of Representatives.

Gentlemen: The Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau on the
basis of two orders of 1960: (a) Senate Order No. 568 relative to
municipal home rule, and (b) Senate Order No. 491 relative to cer-
tain salary referenda in cities. The two reports so required are
combined in a single document because of their home rule char-
acter.

The Legislative Research Bureau is limited by statute to “statis-
tical research and fact-finding”. This report therefore contains
factual material only, without recommendation or legislative pro-
posals.

Respectfully submitted.

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL

Sen. JOHN E. POWERS of Suffolk,
Chairman

Rep. JOHN T. TYNAN of Boston,
Vice Chairman

Sen. NEWLAND H. HOLMES
of Norfolk and Plymouth

Rep. JAMES A. KELLY, JR. of Oxford
Rep. ARMAND N. TANCRATI of Springfield
Rep. FRANK S. GILES of Methuen
Rep. WALLACE B. CRAWFORD of Pittsfield
Rep. HAROLD L. DOWER of Athol

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council.

Gentlemen: Two senate orders of 1960 directed the Legisla-
tive Research Council to study and report on home rule for Massa-
chusetts municipalities (Senate, No. 568) and local referenda on
salary increases for mayors and city council members (Senate, No.
491).

The Legislative Research Bureau submits such a report herewith.
Its scope and content have been determined by the statutory provi-
sions which limit Bureaus output to factual reports without recom-
mendations or legislative proposals.

The preparation of this report was the primary responsibility of
James Hugh Powers of the Bureau staff with the assistance of As-
sistant Professor Gary P. Brazier of Boston College who served as
a consultant.

Grateful acknowledgment is made for the generous and valued
assistance of Dean Jefferson B. Fordham of the University of
Pennsylvania Law School, a national authority on the subject of
home rule. We also wish to thank the many governmental officials
and private citizens who cooperated in this study effort.

Respectfully submitted,

HERMAN C. LOEFFLER,

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

Director, Legislative Research Bureau.
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This report by the Legislative Research Council is submitted in
accordance with two 1960 legislative directives calling for (a) a
study of the “advisability of establishing genuine home rule for
Massachusetts municipalities,” and (b) a study of two proposals to
repeal Massachusetts laws which require local referenda on salary
increases for mayors and councilmen. Because the latter assign-
ment has some home rule aspects, it has been merged with the
larger home rule question in a single Council report.

The major subjects discussed in the Council report are as follows:
(1) the definition, theory and types of municipal home rule; (2)
the legal and historical background of local home rule in Massa-
chusetts; (3) home rule proposals in Massachusetts since World
War II; (4) alleged violations of municipal home rule in Massachu-
setts; (5) the two model constitutional home rule provisions pro-
posed by the National Municipal League and the American Munici-
pal Association; (6) the pros and cons of constitutional home rule
proposals in Massachusetts; (7) other state practice under both
constitutional and statutory municipal home rule provisions; and
(8) state laws requiring local referenda on salary increases for the
mayor and city councilmen in cities.

The term “home rule” is frequently heard but seldom defined in
political debates in Massachusetts. The difficulty which evidently
confronts state and local officials in defining this term is indicated
by the fact that only six of the 40 local officials responding to Re-
search Bureau inquiries for their views attempted a formal def-
inition.

For the purposes of this study, the phrase “home rule” has been
defined as the autonomy of local governments within the sovereign

MUNICIPAL HOME RULE

SUMMARY OF REPORT

DEFINITION OF HOME RULE
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state over all purely local matters, whether established by constitu-
tional or statutory provisions.

Under this definition, “home rule” can be achieved on a positive
basis through constitutional or statutory provisions which grant
localities freedom to formulate, adopt and revise their own charters
without subsequent legislative approval. Or, “home rule” may be
approached on a negative basis, by restricting the power of the
state legislature to pass special local laws without either the initial
or subsequent agreement of the municipality concerned.

In both of these home rule approaches, there arises the necessity
of differentiating matters of “local concern” from those of “state-
wide concern” which remain with the state legislature. In prac-
tice, the courts must frequently make this distinction because most
constitutional and statutory home rule provisions are broad and in-
definite. A model constitutional provision proposed by the Ameri-
can Municipal Association places the burden of this differentiation
primarily on the state legislature through positive enactments
designating areas of state concern.

Concepts of the “rights” and powers of municipalities to regu-
late their own local affairs fall into three general categories,
namely: (1) accepted legal theories favoring state dominance over
localities, (2) four types of inherent local rights concepts, and (3)
non-legalistic arguments for responsible local self-government.
These home rule theories are summarized thus:

111 Accepted Legal Theory of State Dominance. The federal courts,
and nearly all state courts have long accepted the principle of state
supremacy which was embodied in Dillon’s Rule formulated by a
late Nineteenth Century lowa judge on the basis of earlier court
decisions.

Dillon’s Rule holds, first, that the power of the state legislature
over municipalities and other political subdivisions of the state is
supreme and transcendent, and is subject only to such specific limi-
tations as may be included in the state constitution. Second, Dil-
lon’s Rule declares that municipalities possess only those powers
which are (a) granted expressly by the state constitution and laws,
and (b) necessarily or fairly implied in or incidental to such ex-

THEORIES OF HOME RULE
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pressed powers. Thus, the municipality is a subordinate instru-
mentality of the state, existing by sufferance of the legislature.
The courts tend to resolve controversies over state and local gov-
ernment rights in favor of the state by giving it the benefit of the
doubt.

12) Inherent Rights Concepts. In opposition to the above are a num-
ber of theories which claim inherent rights of local self-government
for local communities. These theories stem from the view that
municipalities are fundamental, natural social imits possessed of
inherent rights and powers which exist apart from specific constitu-
tional authorization.

Most state courts have rejected theories of inherent local rights,
though such concepts received support for a time in the courts of
seven states (Calif., Ind., lowa, Ky., Mich., Neb., and Texas).

13) Non-Legal Argument for Responsible Local Self-Government.
Apart from the foregoing legalistic and philosophical assertions a
pragmatic view holds that excessive state intervention in local af-
fairs stifles local initiative and responsibility. Moreover, the legis-
lature is burdened with purely local questions which distract atten-
tion from state matters and invite irresponsible log-rolling to the
detriment of the locality concerned. Home rule is therefore cham-
pioned not as a matter of “right,” but as a matter for public con-
venience and for more efficient government at all levels.

Three types of municipal home rule are recognized by experts in
the subject, based on (a) the scope of home rule power granted to
localities, and (b) the extent of local freedom from reliance upon
the state legislature for such powers. These three forms of home
rule are: (1) self-executing constitutional home rule, (2) permis-
sive constitutional home rule, and (3) legislatively-granted home
rule.

11l Self-Executing Constitutional Home Rule. Self-executing, or
‘mandatory” constitutional, home rule is deemed to be the strong-

est form of home rule. Under it, localities are granted a “right”
of self-government in purely local matters which is not wholly de-
pendent upon the will of the state legislature. The home rule prin-
ciple which is incorporated in the state constitution grants powers

TYPES OF HOME RULE
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of self-government to communities, while also limiting the power of
the state legislature to act in local matters except by (a) special
laws requested by the locality concerned, or (b) general laws ap-
plicable to all communities. The constitution may spell out charter-
making procedures in detail, or may require the legislature to pass
general laws furnishing home rule to localities on the basis of cer-
tain broad constitutional principles. In some home rule states, cer-
tain municipal powers are not subject to any state legislative
control.

Self-executing home rule provisions vary greatly from state to
state. However, most of them follow one of two divergent ap-
proaches in respect to the philosophy and manner of home rule
grant, namely; (a) the more common “instrument of grant” ap-
proach, reflected in the Model State Constitution proposed by the
National Municipal League; and (b) the “instrument of limitation”
approach embodied in the model constitutional proposal of the
American Municipal Association. The former and older of these
two approaches is based upon the “classical” concept of the home
ride charter as an “instrument of grant” which must spell out the
desired home rule powers, on the basis of a constitutional separa-
tion of powers betw een the local and state governments. The latter
“instrument of limitation” form of home rule, which borrows from
British doctrines of prescriptive and corporate rights, emphasizes a
sharing of authority and broadly grants to localities all powers of
local self-government except those powers which are specifically
denied or restricted by the constitution itself, the home rule charter
of the community, or general state laws.

Currently, 17 states follow self-executing constitutional home
rule practices (Alaska; Ariz.; Calif.; Colo.; Fla., for Dade Comity
only; Ks.; La.; Md.; Mo.; Nebr.; Ohio; Okla.; Ore.; B.I.; Tenn.;
Texas; and Utah).

12) Permissive Constitutional Home Rule. State constitutions with
“permissive” or “non-self-executing” local home rule provisions
merely authorize the state legislature to enact home rule laws dele-
gating powers of self-government to localities; but do not impose
an obligation upon the legislature so to act. Thus, home rule is
said to be “a matter of legislative grace” and may be less effective
from the viewpoint of the local governments than in self-executing
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states. However, permissive constitutional provisions frequently
impose limitations on legislative enactment of special local laws
similar to those imposed by self-executing home rule states.

The constitutions of 13 states now authorize permissive home
rule (Ga., Ha., Mich., Minn., Nev., N.J., N.Mex., N.Y., Penn., Va.,
Wash., W.Va., and Wise.).

13) Legislative Home Rule. The weakest of home rule forms is that
which is extended to localities by statute, rather than by constitu-
tional authorization. Such statutes may he invalidated by the
courts on the grounds that the constitution does not permit the
legislature to delegate legislative authority to localities; or home
rule powers granted by the legislature may be amended or revoked
later, or circumvented by special statutes. Five states (Conn., la.,
Miss., N. Car., and S. Car.) furnish home rule authority to certain
municipalities on this non-constitutional basis; but these arrange-
ments are reported to be eifective only in one of them (Conn.).

Chicago Home Rule Veto Power. Not readily classifiable under the
foregoing headings is the purely negative home nde granted to
Chicago by the Illinois constitution. This constitutional provision
gives the city no positive power of local self-government, but in-
stead specifies that special state laws affecting Chicago camiot go
into effect without approval by that metropolis.

Importance of Home Rule Charters. Constitutional and legislative
schemes of home rule generally provide that full home rule powers
may be exercised only by qualified localities which adopt a home
rule charter. These qualifications which may relate to population
minima or some other aspect, such as the class of city, may be set
out in the constitution or general laws. Certain home nde benefits
may be extended also to communities which do not have such
charters, such as: (1) requirements for local referenda on certain
types of local laws passed by the legislature, or (2) general restric-
tions on the power of the legislature to enact such laws in the first
place, or (3) optional standard city charter plans.

Home Rule Atovemenf. The modern movement for municipal home
rule in the United States dates from the adoption of the first home

MUNICIPAL HOME RULE IN OTHER STATES
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rule statute by lowa in 1851, and the first constitutional self-execut-
ing home rule provision by Missouri in 1875. Today, a total of 36
states make some provision for local home rule 31 on a constitu-
tional basis, and five on a statutory basis only. These 36 states in-
clude Rhode Island, which adopted a self-executing constitutional
home rule amendment in 1951, and Connecticut which has had a
legislative form of municipal home rule since 1957, and is in the
process of adopting a permissive constitutional home rule amend-
ment.

The home rule movement has been stimulated by: (1) conflicts
between urban communities and rurally-dominated state legisla-
tures; (2) local resentment over excessive and occasionally cor-
rupt legislative tinkering in local affairs; and (3) the desire of
legislators to clear committee dockets of trivial local matters. Re-
formers have championed home rule in their battles with corrupt
state legislatures, hut have been less interested when corrupt city
governments were the object of their zeal. Considerable impetus
has been given to the municipal home rule movement by the Na-
tional Municipal League, founded in 1894, and by the American
Municipal Association, established in 1924. Each of these national
organizations has prepared model self-executing constitutional
home rule provisions for the guidance of interested states. These
tw o proposals, discussed in detail in this Research Council report
(Chap. VI.), are summarizedbelow.

Proposal of National Municipal League. The self-executing “instru-
ment of grant” proposal of the National Municipal League (NML)
is incorporated in its Model Stale Constitution, revised in 1948 (Art.
VIII.). That Article provides that every city which formulates and
adopts a home rule charter according to constitutionally specified
procedures

“is hereby granted full power and authority to pass law's and
ordinances relating to its local affairs, property and government;
and no enumeration of powers in this constitution shall he
deemed to limit or restrict the general grant of authority hereby
conferred; but this grant of authority shall not be deemed to
limit or restrict the power of the legislature to enact laws of
state-wide concern uniformly applicable to every city.”
Power is then conferred on home rule charter cities with respect



SENATE —No. 580.1961.] 15

to nine different areas of activity, but subject to state legislative
control through general laws. These nine areas include: (1) police
and sanitary regulations; (2) municipal borrowing and taxation;
(3) all local public services, such as parks, water supply and hos-
pitals; (4) museums and cultural activities; (5) local public im-
provements; (6) municipally-owned utilities; (7) municipal borrow-
ing, outside debt limits, to finance such utilities; (8) public schools
and libraries; and (9) public housing and urban renewal. The
legislature retains authority to provide by general law for the in-
corporation, consolidation, dissolution, and boundary changes of
municipalities and other political subdivisions.

The principal advantages of state constitutional provisions based
upon the National Municipal League model are: (1) the broad
constitutional grant of home rule power requiring no legislative
follow-up action, and (2) the specific enumeration of large seg-
ments of municipal authority. The major disadvantage lies in neces-
sary judicial determination of what is meant by “local affairs, prop-
erty and government,” and the separation of “local” from “state-
wide” issues. The latter separation of state and local powers by
specific constitutional provisions is also criticized as stimulating
governmental rigidity in an era of rapid social, economic and urban
change.

Proposal of American Municipal Association. The self-executing
“instrument of limitation” proposal of the American Municipal As-
sociation (AMA), introduced in 1953, borrows from the Federal
Constitution the idea of shared (rather than separated) powers.
The key clause of this proposal states that

“A municipal corporation which adopts a home rule charter
may exercise any power or perform any function which the legis-
lature has power to devolve upon a non-home-rule charter mu-
nicipal corporation and which is not denied to that municipal cor-
poration by its home rule charter, is not denied to all home rule
charter municipal corporations by statute and is within such
limitations as may be established by statute... ”

The legislature is allowed to legislate for municipalities only by
general laws which “are general in effect.” For such purposes, it
may group municipalities in not more than four classes according
to population, of which no class may contain less than two com-
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inanities. Unlike the NML plan, the AMA provision permits adop-
tion of home rule charters only by those communities which have
had previous experience as cities. Procedures for formulating and
adopting a home rule charter are governed partly by the constitu-
tional provision, and partly by general statutes to be enacted by
the state legislature.

Another unique feature of the AMA proposal is a provision re-
quiring the legislature to “facilitate the extension of municipal
boundaries to the end that municipal territory may readily be made
to conform to the actual urban area.” As in the NML proposal,
the legislature retains power to provide by general law for local in-
corporation, consolidation, dissolution, and alteration of municipal
boundaries.

Proponents cite as the most important advantage of the AMA
proposal the avoidance of judicial controversy as to what is
“local” and what is “statewide.” Further, localities are granted
full home rule power (if they have home rule charters) and do not
have to seek state enabling legislation merely because the power
they wish to use is not specifically enumeratd in the constitution.
On the other hand, critics argue that there is no absolute local
power of home rule because the legislature can act to deny power
to all home rule charter municipalities; thus, they say, too great a
price is paid to escape Judicial disputes over state and local areas
of concern.

General Aspects of State Practice. Each of the 31 constitutional and
five legislative home rule states has developed a tailor-made solu-
tion of the municipal home rule problem, reflecting the history of
local government and of the prevailing political concepts within
each state. States borrow ideas from one another, and from the
model constitutional provisions prepared by the National Municipal
League and the American Municipal Association. Thus, no two
states follow identical sets of constitutional and statutory require-
ments in respect to home rule.

The basic objective of all of these home rule systems is a pattern
of strong, efficient and responsible local governments functioning
as political subdivisions of a strong, responsible and efficient state
government. Local responsibility is increased: (1) by giving locali-
ties maximum control over purely local matters, subject to such
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general standards and uniform state supervision as the legislature
deems necessary in the general public interest; and (2) by restrict-
ing the power of the legislature to intervene in the domestic affairs
of individual communities except by general laws or on petition of
the local government. At the same time, by reducing the volume
of special local bills requiring legislative attention, the home rule
system seeks to give the legislature more time to deal with issues
of statewide concern, thus improving the efficiency of that body.

The effectiveness of constitutional home rule provisions is diffi-
cult to assess in general terms. Some have fallen far short of their
objective because of hostile judicial decisions and legislative in-
genuity, while others have exceeded their expectations because of
a favorable “home rule climate” at all levels in the state. Despite
attendant difficulties, students of the subject are in general agree-
ment that most constitutional home rule solutions and some legis-
lative home rule arrangements have been moderately successful;
and that no state has experienced disastrous results from its home
rule plan.

Self-Executing Constitutional Home Rule States. Self-executing
home rule provisions are extant in the constitutions of 17 states.
Of these states, 13 spell out in detail the procedure to be followed
by localities in preparing, adopting and amending a home rule
charter, while the remaining four constitutions oblige the legisla-
ture to establish such procedures by general Iawr. Nine of these
constitutions grant home rule powers to communities in general
terms only, such as power over “local affairs, property and govern-
ment”; another seven constitutions combine general and specific
grants of power, as in the National Municipal League model; while
the single state of Alaska functions under an adaptation of the
American Municipal Association model. Eight of the same 17 states
limit eligibility for home rule charters to communities exceeding
certain population minima, ranging from a minimum of 2,000 in
Colorado to 10,000 in Missouri. Finally, four of the 17 states restrict
the power of the legislature to classify cities for purposes of general
legislation, thus curbing the misuse of the classification device as
a means to circumvent the barrier against special laws.

Authorities in the 17 self-executing home rule states report that
constitutional provisions are “effective” in seven instances (Alaska,
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Colo,, Fla., Md., Okla., Ore., and Texas); of “limited” effectiveness
in another six states (Ariz., Calif., Mo., Ohio, K. 1., and Term.); and
“ineffective” in one state of Louisiana. The effectiveness of the
provisions in the remaining three states was not reported (Kans.,
Nebr. and Utah),

The Research Council report reviews details of self-executing
constitutional home rule practices in the six states of Alaska,
Arizona, Florida, Ohio, Rhode Island and Texas, and discusses a
self-executing home rule proposal pending in New York State,
which now functions under a permissive form of constitutional
home rule.

Permissive Constitutional Home Rule States. The constitutions of 13
states allow but do not require the state legislature to pass
laws delegating home rule power to their municipalities. Charter-
making procedures are spelled out partially in two of these state
constitutions, while the remaining 11 constitutions simply authorize
the legislature to regulate such procedures by general law. Gen-
erally, these constitutions describe in broad, vague terms the home
rule powers which the legislature may confer upon localities. Five
of the 13 states permit home rule powers to be granted only to
communities exceeding certain population minima (2,000 in West
Virginia, to 50,000 in New Mexico). The constitutions and laws of
five states provide for state approval of home rule charters (4 by
the state legislature, 1 by the governor).

Officials concerned report that permissive systems of constitu-
tional home rule are “effective” in three of the 13 states having
such systems (Mich., Va., Wise.); “of limited effectiveness” in five
states (Minn., N.Y., Penn., W. Va., and Wash.); and are reported
to be “ineffective” in the balance of five states (Ga., Ha., Nev., N.J.,
and N. Mex.). Two of the last five states (Ha., Nev.) have failed
to enact any general home rule enabling law7, and a third (Ga.)
passed such a law twice, only to have it invalidated by the courts.

Details of the permissive constitutional home rule systems of
Michigan, New York and Pennsylvania are discussed in this report.
Two of these states (N.Y. and Penn.) are considering substitution
of a self-executing home rule amendment based on the American
Municipal Association model.
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Legislative Home Rule States. Five states having no constitutional
provisions relative to home rule grant home rule powers to certain
municipalities by general or special statute (Conn., lowa, Miss.,
N.C. and S.C.).

Only the State of Connecticut appears to have established an
effective home rule system on this basis. In 1955, Connecticut
passed a general law permitting a central city of 50,000 or more
inhabitants and its suburbs to organize a “metropolitan district”
functioning under a home rule charter. The statute provides a
procedure for the formulation, adoption and revision of such char-
ters by the communities concerned, and sets certain standards with
respect to features to be included in each charter. So far, no met-
ropolitan district has been organized under this law.

More effective is the Connecticut Municipal Home Rule Act of
1957, which enlarged the number and scope of corporate powers of
municipalities, and further added the following home rule charter
provision to the general laws of the state:

“Any town, city or borough, in addition to such powers as it
has under the provisions of the general statutes or any special
act, shall have the power to draft, adopt and amend a charter
which shall be its organic law and shall supersede any existing
charter, including amendments thereto, and all special acts in-
consistent therewith, and to adopt a home rule ordinance in sub-
stitution for a special act relating to its government, which ordi-
nance may contain the provisions of such special act, with or
without changes not inconsistent with the constitution or the gen-
eral statutes, and may amend or repeal any such home rule ordi-
nance, provided the rights or benefits granted to any individual
under any municipal retirement or pension systems shall not be
diminished or eliminated.”
The law7 details procedures for the appointment of a local charter

commission to draft and submit to local voters such home rule
charter or home rule ordinance proposals as may be desired, and
establishes certain standards as to the content and form of these
charters and ordinances. The proposal may be revised by the mu-
nicipal legislative body and then be submitted to local referendum.
Since 1957, a total of 51 Connecticut communities have appointed
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charter commissions under this statute, and home rule charters
have thus far followed in eight cities and towns.

Further statutory action in Connecticut over the same recent
period tightens requirements relative to special local bills presented
for legislative consideration. This lawr permits action by the state
legislature on petitions for special local laws only if (a) such peti-
tion has received the prior endorsement by two-thirds vote of the
legislative body of the community concerned, or if (b) such petition
is signed by not less than 10% of the registered voters of the com-
munity affected.

As a result of these home rule statutes and a favorable “home
rule climate,” the number of local bills passed by the Connecticut
legislature has declined 50% over the last three years. The legis-
lature is now considering a permissive constitutional home rule
amendment to the state constitution, to remove any doubts about
the validity of this home rule policy.

Negative Attitude of State Courts. A major problem confronting
the legislature and municipalities of home rule states is the nega-
tive attitude of most state courts with respect to home rule. Tradi-
tionally the courts, as agents of the central state government, recoil
from the notion of local rights against the state, and adhere firmly
to the doctrines of Dillon’s Rule. When home rule is authorized by
constitutional amendment, the courts apply a narrow construction
to local powers so granted, and give the benefit of the doubt to the
state in disputes as to what affairs are “state” or “local”. If local
powers are enumerated, the court may hold that all powers not in-
cluded in this enumeration are therefore state powers. And in
some states not having self-executing constitutional home rule the
courts have frustrated efforts of the state legislature to grant
meaningful home rule powers to localities; this is most likely to
happen in states having no permissive constitutional provision,
since the court may argue that the home rule statute unconstitu-
tionally delegates state legislative authority to the communities.

In recent years, however, the courts of Ohio, Texas and a few
other states have adopted a more liberal judicial policy with respect
to interpretation of local home rule powers, particularly if the
power claimed by the locality is not one specifically denied by its
charter, state law or the constitution.
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Constitutional Background. Massachusetts today belongs to the
minority of 14 states which make no constitutional or statutory
provision for home rule, as “home rule” is understood by jurists
and home rule advocates elsewhere. The state constitution does
prohibit the establishment of city and representative town meet-
ing forms of government in towns except on petition and with the
approval of inhabitants of the locality; but there the limitation on
the power of the General Court stops.

Historically, the General Court has always maintained far-
reaching control over the cities and towns of Massachusetts. In
colonial times this legislative supervision was not too onerous, due
to the simple nature of governmental functions performed and to
the relative remoteness of communities from the capital. In the
Revolutionary Period, the towns enjoyed a brief era of autonomy
from central authority, due to the prevalence of revolutionary de-
centralist doctrines, the popularity of the Social Compact Theory,
and the weakness of the regime at Boston.

However, upon adoption of the Constitution of 1780, central
state control over the localities was reasserted by the Legislature
and the Supreme Court. A series of court decisions between 1804
and 1839, completely demolished all local claims of inherent local
rights based on the Revolution and proclaimed the absolute su-
premacy of the General Court over all political subdivisions of the
Commonwealth. The Supreme Judicial Court held that these local
rights were surrendered to the Commonwealth when the voters
approved the new constitution. Thus, the legal principles of
Dillon’s Rule were fully established as case law in Massachusetts
long before that name was applied to them. Subsequent judicial
opinions have simply expanded and clarified the earlier decisions
upholding this state dominance.

Legislative Control of Municipalities. Legislative concern with the
details of local affairs has been stimulated by court ridings that
local governments possess only those powers which (a) have been
expressly granted by statute, or (b) are necessarily implied from
the statutes. This narrow construction of municipal powers has
obliged many communities to seek special or general legislation

HOME RULE PROBLEM IN MASSACHUSETTS
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granting added authority to cope with new problems arising from
economic, political, and social change. To serve those localities, the
Legislature has enacted general laws adding to the corporate pow-
ers of municipalities, and has also enacted general laws offering
communities optional standard forms of governmental organiza-
tion. The latter statutes include a standard plan for representa-
tive town meeting government in towns, six standard types of
city charters, and a variety of schemes for organizing various local
government operations. Municipalities have also been empowered
to combine in different kinds of service districts, for joint perform-
ance of specialized functions and services.

A contributing factor to legislative intervention in local affairs
is the interpretation traditionally given by the General Court to
Article XIX of the Declaration of Eights in the State Constitu-
tion. That Article guarantees to the people their right “to request of
the legislative body, by way of address petitions, or remonstrances,
redress of the wrongs done them, and of the grievances they
suffer,” By long practice, reflected in its rules of procedure, the
General Court receives every petition for legislation regardless of
merit, assigns it to committee for a public hearing, and requires
all bills to be reported out of committee for final disposition on the
floor of the Senate or House. This “Free Petition” practice en-
courages the filing of requests for legislation on local affairs which
are already within the competence of local legislative or adminis-
trative bodies, and which might better be resolved locally without
recourse to the General Court.

Thus, the Legislature has on occasion concerned itself with the
domestic affairs of individual cities and towns, often without invi-
tation by the city council or town meeting. In some instances,
this intervention was inspired by partisan political considerations;
in others, it was necessitated by a breakdown of a local govern-
ment. Between 1885 and 1929 the General Court passed so-called
“Ripper Laws” still in effect, which vested in the Governor and
Executive Council the power of appointing the Police Commis-
sioner, the Licensing Board and the Finance Commission of the
City of Boston, and the Chelsea City Board of Excise. Less con-
troversial was the action of the Legislature in placing four finan-
cially weakened communities under control of state officials dur-
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iiig the Great Depression, until they could be restored to solvency.
Special acts, passed by the Legislature at the behest of local pres-
sure groups, continue to arouse local resentment.

As a concession to the local governments, the General Court has
incorporated in its rules of procedure a requirement that petition-
ers who submit requests for special laws give advance notice
thereof to the municipal government concerned. Likewise, peti-
tions for the reinstatement or pensioning of particular local gov-
ernment employees must have the prior approval of that govern-
ment. State law also requires similar advance notice to be given
to a city or town by persons petitioning for its incorporation, an-
nexation or partitioning by special law.

Type and Volume of Local Bills in Legislature. To ascertain the na-
ture and extent of state legislative involvement in local matters,
an analysis was made of the 15,809 bills introduced into the Gen-
eral Court during the four selected years, 1950,1956,1959 and 1960.
Approximately 20% (3,202) of these bills were found to relate to
the affairs of cities and towns. A total of 1,097 of these local bills
were enacted during this four-year period, as follows: (a) 397
were permissive statutes, which granted additional authority to
cities and towns which they may use, at their discretion without
a popular referendum or vote of “acceptance”; (b) 334 bills became
“acceptance statutes” which granted authority to, or imposed ob-
ligations upon, a city or town only if the local voters or local legis-
lative body voted to “accept” the provisions of the law; (c) 273
bills became non-permissive laws placing obligations upon munici-
palities; and (d) 93 enactments were non-permissive statutes con-
ferring benefits upon localities, such as increased state aid. A home
rule awareness on the part of the General Court is revealed by the
fact that the total number of permissive and acceptance statutes
enacted during these four selected years (731) greatly exceeded
the total of non-permissive laws passed during that time (366).

Topically, proposals relative to personnel, government organiza-
tion and procedure, and finance dominated the legislative agenda
of local bills in these years. Personnel questions accounted for
842 bills (278 acts); local government structure and procedures
were the topic of 713 bills (257 acts); and finance matters involved
631 bills (277 acts). In contrast, all other local government sub-
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jects produced only 1,016 bills (285 acts).
Approximately 71% of the 1,097 local bills enacted during the

years 1950, 1956, 1959 and 1960 were special laws, as distinguished
from general statutes.

Complaints by Local Governments. In August, and again in Novem-
ber, of 1960 the Research Bureau wrote to the mayors and select-
men of the 351 Massachusetts cities and towns soliciting their
views as to what “home rule” should consist of, where “home rule”
was deemed by them to be inadequate, and what examples of state
action constituted an invasion of their views of “home rule”. Only
40 responses were received.

Ranked in order of descending importance according to the num-
ber of “home rule” complaints made by these 40 local officials,
the areas of state legislative and administrative “invasion” most
offensive to local sensibilities were declared to be: salaries, tenure
and civil service status of municipal employees (20 complaints);
schools (11); alleged abuse of the acceptance statute device by the
General Court for the benefit of local pressure groups (10); finan-
cial questions, including the assessment of district costs (9); out-
door advertising controls (7); highway construction and traffic
controls (6); and election laws (6). Local complaints were par-
ticularly heated in respect to state laws imposing local financial
burdens without offsetting assistance from the state.

Types of Proposals. Since World War 11, a total of 27 home rule
proposals have been introduced into the General Court. Twenty of
these proposals called for amendments to the state constitution;
four more sought only statutory changes enlarging local corporate
powers; and one urged a change in the rules of the Legislature
which woidd bar legislative action on petitions for local bills not ap-
proved by the locality. Two generalized proposals for home rule,
without specific recommendations as to precise constitutional or
statutory language, were incorporated in the inaugural messages
of Governors Christian A. Herter and John A. Volpe.

Only one of these 27 proposals gained legislative passage by 1960,
namely: the “Home Rule Act of 1951” (c. 798), sponsored by the

MASSACHUSETTS HOME RULE PROPOSALS
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Massachusetts Federation of Taxpayers Associations, which in-
creased the scope and number of municipal corporate powers. Four
of these proposals for constitutional “home rule” amendments are
now pending in the 1961 General Court.

The 20 bills calling for constitutional change, introduced during
the 1946-61 period, fall in five different categories, as follows:

1. Two 1946-47 proposals which would have amended the consti-
tution to permit cities to revise their own charters by local
initiative and referendum.

2. Two 1948-49 proposals for addition of a self-executing munici-
pal home rule amendment to the constitution, which incor-
porated features of the two above proposals and also the
language of the Ohio home rule Art. XVIII.

3. One proposed 1952 amendment, requiring all special local
acts to be submitted for acceptance by the community
affected.

4. Nine nearly identical proposals of the Massachusetts Federa-
tion of Taxpayers Associations and others, for a negative type
of constitutional home rule amendment which would not give
added powers to localities, but would limit the power of the
General Court to pass special acts without the request or
later approval of the municipality concerned.

5. Six identical bills, introduced on petition of the Massachusetts
Federation of Taxpayers Associations and others, which
would restrict the power of the General Court to increase
local financial burdens, grant exemptions from local taxes or
regulate the terms of employment of municipal personnel.

four Pending Proposals. The four pending proposals of 1961 for
“home rule” amendments to the Massachusetts Constitution have
been favorably reported by the Joint Committee on Constitutional
Law. Two of these proposals which call for a generalized constitu-
tional limitation on the power of the General Court to pass special
laws, were introduced by Senators Richard K. Caples of Suffolk
(Senate, No. 144) and Robert P. Cramer of Berkshire (Senate, No.
145). Both of these similar bills are modelled upon earlier propos-
als of the Massachusetts Federation of Taxpayers Associations,
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which is co-sponsor of the latter Senate, No. 145. These suggested
amendments would remove the possibility of General Court enact-
ment of special laws unless either of two conditions were met or
one of two procedures followed. Local laws “affecting in any man-
ner the powers, rights, duties, property or affairs of a particular
city or town” or which affected its form of government could be
passed only on petition, or with the prior approval, of that com-
munity. In the event that neither municipal petition nor prior ap-
proval were forthcoming, the Legislature could still act by special
law (a) if such legislation is recommended by the Governor in the
public interest, and (b) if the special law is passed by two-thirds
majority vote in each branch of the General Court.

The second pair of amendments also based on earlier proposals
of the Massachusetts Federation of Taxpayers Associations, were
filed by Senators Mario Umana of Suffolk (Senate, No. 17) and
Robert P. Cramer of Berkshire (Senate, No. 146). These identical
bills would make more difficult legislative intervention in such af-
fairs as tax exemptions, the terms or conditions of employment of
municipal personnel, or benefits paid to any class of persons. The
General Court would not be prohibited from passing general or spe-
cial statutes on these topics, but it would be compelled to concern
itself with the revenue problems as a consequence of the added
financial burden placed on affected cities and towns. Laws increas-
ing municipal financial burdens w ould be binding upon local govern-
ments only if such statutes are passed by two-thirds majority vote
in each branch of the General Court, and if the Legislature pro-
vides for the assumption by the Commonwealth of the resulting
added expenditure or loss of local taxes.

Arguments For Pending Proposals. Proponents of the four pending
1961 constitutional home rule amendments argue that their pro-
posals will grant a large measure of home rule protection to Massa-
chusetts municipalities without attempting a specific functional sep-
aration of state and local powers. Municipalities must rely on the
state statutes, rather than a constitutional enumeration, for their
corporate powers. In effect, these amendments do not seek to
eliminate all special bills, but only (1) those sponsored by “third
party” local pressure groups seeking to circumvent their municipal
legislative body, and (2) frivolous petitions. Thus, the amend-
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ments would establish a negative type of home rule which limits
the power of the Legislature in less than absolute terms, without
an accompanying grant of substantive powers to localities.

Proponents assert that these measures will encourage local initia-
tive and responsibility now frustrated by pressure group-inspired
special laws. They foresee a substantial resulting decline in the
volume of special bills which the General Court must consider an-
nually, with a resulting improvement in the efficiency of that body
through devoting more attention to state questions. Proponents
claim that the Legislature will become more “responsible” in re-
spect to local matters, since there will be less inducement to pres-
sure groups to file special local bills, and since the General Court
would be obliged to find revenue to support financial burdens im-
posed on localities without their approval.

Arguments Against Pending Proposals. Opposition to the proposed
constitutional home rule amendments emanates from two different
sources.

One of these groups, which is devoted to the traditional “Free
Petition” practice now followed by the General Court, is loath to
place any obstacle in the path of an individual who is aggrieved
by some possibly abusive local government action, and who desires
to appeal to the Legislature. They reject home rule insofar as it
involves any restriction of this present easy access of citizens to
the General Court.

Another body of critics address their attention to the fact that
the four proposed amendments grant no substantive home rule
powers to the cities and towns, as in states with self-executing con-
stitutional home rule provisions. Municipalities are completely de-
pendent upon a positive grant of corporate powers by the General
Court, and can be stripped of their present powers by general statu-
toryaction of the Legislature.

Cities with special charters will not be able to amend the same
without seeking further special legislation, unless they choose to
adopt one of the six standard optional charters provided in the
General Laws: and those optional charters are subject to amend-
ment by the Legislature at any time, without local approval. Critics
further emphasize that the four proposed amendments establish
no restriction upon the General Court with respect to the classi-
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fication of communities for purposes of general legislation: thus,
general laws which are special in effect could be enacted for classes
of as few as two cities.

Beyond the above home rule study assignment, another 1960
order, Senate, No. 491, directed the Legislative Research Council
to study two 1960 proposals which would eliminate the present stat-
utory requirement of a local referendum on ordinances increasing
the salaries of mayors and city councilmen in cities not having Plan
F charters. These proposals were introduced by Senator Kevin B.
Harrington of Essex, and Representative Armand N. Tancrati of
Springfield. All 39 cities of the Commonwealth would be affected
by these proposals, since no city now has a Plan F charter.

The Massachusetts statutes which require city ordinances increas-
ing the salary of the mayor and council to be submitted to local
voters for their approval have been effective since 1952. In con-
trast with this Massachusetts practice, inquiries elsewhere showed:
(a) that 26 states have no such mandatory referendum require-
ment, but some of these provide for a referendum on petition of a
certain percentage of local voters; (b) that 12 states leave the mat-
ter of such referenda entirely to the discretion of the city, under its
charter; and (c) that seven states fix the salaries of mayors and
city councilmen by statute, four by general law, and three by
special law. The practices of live states were not clearly reported.

Advocates of repeal of the present mandatory referendum re-
quirement point to the fact that only 12 of the 26 referenda held
on mayor-council salary raises since 1952 have been decided in
favor of the mayor and council. These advocates question
whether the majority of voters are well enough informed to weigh
the duties and responsibilities of their mayor and city councilmen
for salary-setting purposes. As a consequence, the voters may
authorize salaries for the full-time mayor which fall below the
sums paid to his department heads and other non-elected city offi-
cials as has happened in at least 12 cities. Therefore, the Mayors’
Association urges repeal of the referendum requirement, but would
retain provisions of the existing law which prohibit salary increases
from taking effect in the year in which they are voted, and in ad-

SETTING SALARIES OF MAYORS AND CITY COUNCILMEN
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dition further bar salary changes during the interval between the
election of a new council and its taking office. Thus, the Associa-
tion contends that “home rule” will be restored to cities which now
must hold referenda whether they wish to or not.

Opponents, on the other hand, base their position primarily
upon the assertion that the present referendum requirement pre-
vents “salary grabs” by the mayor and city council, by giving the
taxpayer a veto over unreasonable salary increases by these officials
on their own behalf.



The two 1960 Senate orders, reprinted on the inside of the front
cover of this report, directed the Legislative Research Council to
undertake two studies of municipal home rule matters, one of them
broad and general in scope (Senate, No. 568) and the other con-
fined narrowly to the topic of state laws regulating methods of es-
tablishing and increasing the salaries of mayors and city council
members (Senate, No. 491). The Research Council has combined
the resulting topically related reports in this single document, in
lieu of more costly separate publications.

The more important of the two foregoing Senate orders Sen-
ate, No. 568 of 1960 instructed the Legislative Research Council
to study the subject matter of House, No. 721 of 1960, a proposed
resolve which would have created a nine-member special recess
commission to investigate “the advisability of establishing gen-
uine home rule for Massachusetts municipalities”. This resolve,
introduced by Representative Herbert B. Hollis of Braintree on
behalf of himself and the Massachusetts Selectmen’s Association,
provided that the special commission membership include two Sen-
ators designated by the Senate President, three Representatives se-
lected by the Speaker of the House of Representatives, and four ap-
pointees of the Governor.

House, No. 721, was assigned initially to the Joint Committee on
State Administration which held a public hearing thereon on Jan-
uary 18, 1960 and later recommended referral of the bill to the
Committees on Rules of the two branches acting concurrently. A
negative report by the Rules Committees was overturned by the
House of Representatives, and House, No. 721 was sent to the
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House Ways and Means Committee for consideration. Subse-
quently, on recommendation of the latter Committee and the House
Committee on Bills in Third Reading, this resolve was passed by
the House with a minor amendment and transmitted to the Senate.
The latter branch, acting on the recommendation of the Senate
Ways and Means Committee, voted substitution on April 11, 1960
of an order Senate, No. 568 directing that this municipal
home rule study be made by the Legislative Research Council
rather than a special recess commission.

Senate, No. 568 was then sent to the House of Representatives
which referred the order to the House Ways and Means Commit-
tee. On recommendation of the Committee, the House adopted on
May 24, 1960 an omnibus order House, No. 3149 assigning
107 House bills and five Senate bills, including Senate, No. 568, to
the House Ways and Means Committee for study during the 1960-
61 legislative recess. When this omnibus order came before the
Senate, Senate Majority Leader Maurice A. Donahue of Hampden
moved, and the Senate voted, to substitute Senate, No. 568 in part.
The Senate action was concurred in by the House of Representa-
tives on June 8, 1960, thus making final the assignment of this mu-
nicipal home rule study to the Legislative Research Bureau.

The foregoing chequered careers of House, No. 721 and Senate,
No. 568 reflect the vigor with which “pro” and “anti” home rule
elements in the General Court hold to their views, and the degree
of legislative concern over the many heated home rule complaints
of the 39 cities and 312 towns of the Commonwealth. Such local
complaints have inspired at least 27 proposals over the last 15 years
for home rule statutes or constitutional amendments, the details of
which are examined in Chapters TV and VH.

Legislative leaders urging this municipal home rule study noted
the difficult and complex nature of constitutional, statutory, ad-
ministrative and political problems in the home rule issue. During
the debate they cited the confusion resulting from inadequate in-
formation about such problems and the proclivity of many critics
of the Legislature to complain about violations of local “home
rule” without clearly defining that phrase. Hence, the decision
was reached to include the entire range of municipal home rule
problems within the scope of the present study directive.
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Shortly before passage of the above municipal home rule study
assignment, the General Court adopted Senate, No. 491 of 1960,
directing the Research Council to study two legislative proposals
affecting the method of establishing and increasing the salaries of
mayors, city council members and aldermen.

The first of these two proposals - Senate, No. Bof 1960 was
introduced by Senator Kevin B. Harrington of Essex on petition
of the Massachusetts Mayors’ Association, and provided for out-
right repeal of present statutory requirements (applicable to all 39
cities) that ordinances changing the salaries of the mayor, mem-
bers of the city council or aldermen be submitted to the local voters
for approval. (G.L. c. 39, s. 6A; c. 43, s. 17A.) This repeal was
advocated by the Mayors’ Association because of the unsuccessful
outcome of many such local referenda. The Association com-
plained that the voters lack sufficient technical information to vote
intelligently on salary questions. On the other hand, opponents of
Senate, No. 8 asserted that “salary grabs” by the mayor and city
council will result if the required local referenda are eliminated.

The second salary proposal House, No. 273 of 1960 was filed
by Representative Armand N. Tancrati of Springfield and would
modify statutory provisions prescribing a uniform method of set-
ting the salaries of mayors, councillors and aldermen in cities. This
modification would reactivate former salary-setting provisions of
the charters of the 22 Massachusetts cities not employing one of
the six standard optional charter forms of city government. 1

Clauses of these 22 charters originally authorized their city coun-
cils to fix the salaries of council members and of the mayor by ordi-
nance without a referendum or specified the salary amounts pre-
cisely; they were superseded in 1952 by the current uniform salary-
setting requirement. 2 While the language of House, No. 273 is not

Study of Mayor and City Council Salary Referenda in Senate,
No. 491

i These plans provide respectively for: A, a “strong" mayor-council form of
city government; B, a “weak” mayor-council form; C, a commission form;
D, and E, city manager forms; and F, a mayor-council form, with partisan
elections.

2 Acts of 1952, c. 259, adding s. 6A to G.L. c. 39, and s. 17A to G.L. c. 43. It
also repealed these five sections of G.L. c. 43; ss. 51, 62, 78, 87 and 101, re
Plan A, B, C, D and E cities.
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wholly dear, Representative Tancrati’s primary intent was to draw
legislative attention to the low level of salaries paid many mayors
and councilmen under existing law in the hope that corrective
action by the General Court would ultimately result.

The Joint Committee on Cities held a public hearing on both
Senate, No. 8 and House, No. 273 and then proposed Senate, No.
491, providing for a Legislative Research Council study. This study
proposal was first rejected by the Senate on recommendation of
the Committees on Rules of the two branches. However, Senator
Stanley J. Zarod of Hampden prevailed on the Senate to recommit
the study order to the two Rules Committees, and it was finally
adopted by both Senate and House.

The scope of the study ordered by Senate, No. 491 of 1960 is con-
fined to statutory requirements governing procedures for estab-
lishing the salaries of mayors, councilmen and aldermen. No effort
has been made to analyze the duties and responsibilities of these
officials in each of the 39 cities to determine equitable pay levels.
Such a detailed survey falls more properly within the province of
the city councils and personnel agencies of the 39 individual com-
munities under existing law (G.L. c. 39, s. 6A; c. 41, s. 108C; c. 43,
s. 17A).

The subject matter of Senate, No. 8 and House, No. 273 is dis-
cussed in Chapter IX of this report on municipal home rule
problems.

To develop the background of the municipal home rule problem
in Massachusetts, the Legislative Research Bureau sent letters to
the 39 mayors and 312 boards of selectmen in the Commonwealth
requesting certain facts concerning recent special laws affecting
their communities, and inviting their views as to the definition and
status of local home rule. This inquiry brought replies from 40 of
the 351 cities and towns of the state. Another letter to the 39 may-
ors also asked for information with regard to the fixing of salaries
of the mayor and city council; 27 responses were received from this
inquiry.

Past and pending Massachusetts home rule proposals were
studied, and an analysis was made of bills affecting the municipal

Study Procedure
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governments which were filed in the General Court in four selected
years. The subject was also discussed by Bureau staff members
in some 18 conferences with individual legislators, local officials,
university faculty members, and representatives of organizations
such as the Massachusetts Selectmen’s Association, the Massachu-
setts Federation of Taxpayers Associations, and the Massachusetts
Municipal Personnel Boards Association. Useful materials were
also furnished by the Boston College Seminar Research Bureau,
and by Professor Lashley G. Harvey of Boston University.

On the latter score special acknowledgment is made to Boston
University for making available a 1959 doctoral thesis by James L.
Blawie, titled Fundamental Concepts in Considering Home Rule
for New England Cities and Towns. The Bureau has drawn heav-
ily on thatexhaustive 598-page legal study.

In response to Bureau requests, relevant data pertaining to home
rule theory and practices elsewhere were furnished by the Council
of State Governments, the American Municipal Association, the
National Municipal League and legislative research agencies of
other states. Finally, a staff member attended worthwhile home
rule discussions of last year during the Twelfth Annual Governor’s
Conference on State-Local Relations, held at the University of Mas-
sachusetts, and during the annual conference of the National Mu-
nicipal League in November 1960.

Special thanks must be expressed to Dean Jefferson B. Fordham
of the University of Pennsylvania Law School for providing re-
search materials and advice to the Bureau staff in this study, and
for his courtesy in reviewing the manuscript of this report.

Definition of Municipal Home Rule
Need for Definition

An outstanding authority observes that “home rule” is a most
elusive phrase which requires definition before intelligent discus-
sion may occur. 1 Few terms of state-local relations are so fre-

CHAPTER H. DEFINITION, THEORIES AND TYPES OF
HOME RULE

1 Comments Dr. Jefferson B. Fordham of University of Pennsylvania Law
School at the Annual Conference of the National Municipal League Novem-
ber 13, 1960.
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quently used with passion, and so seldom analyzed, by its cham-
pions. The phrase has varying connotations for the jurist, the po-
litical leader and the political philosopher.

The earliest prominent use of the “home rule” label occurred in
the British Isles in 1870, when the Irish nationalist leader Isaac
Butt demanded a separate parliament for Ireland with autonomy
in purely Irish matters. In 1886 the great British Liberal Prime
Minister, William E. Gladstone, unsuccessfully introduced his
famous Home Rule Bill, with the support of the noted Irish parlia-
mentary leader Charles Stewart Parnell. For 35 years “home rule”
was then a major issue in Anglo-Irish politics; failure to resolve
the problem peacefully ushered in a bloody upheaval in Ireland.
Given the strong cultural and political ties between the United
States and the British Isles, it is probable that this history in-
fluenced American reformers of the turn of the century who advo-
cated constitutional autonomy for American cities in purely local
matters. However, concrete evidence on the score is lacking.

Somewhat comparable to the Irish concept is the “home rule”
sought in the United States by the residents of the District of
Columbia, and by the leaders of certain American insular posses-
sions who urge federal legislation permitting locally elected officers
and legislative bodies empowered to run local affairs without fed-
eral control.

Similarly, within our 50 states, some persons believe that “home
rule” denotes the freedom of local units of government to govern
themselves in purely local matters. This power is granted under
constitutional or other formulae making the state and municipal
legislative bodies equal and coordinate agencies of the sovereign
state, vested with similar powers within their respective areas of
jurisdiction. “Home rule” is deemed by these persons to be a mat-
ter of convenience rather than of right. 1

In certain respects, the term “home rule” possesses vague quali-
ties characteristic of phrases identifying many political concepts,
thus making its definition even more difficult. To many citizens
of Massachusetts it is an ethical “right” identified with the doc-
trines of the American Revolution and with the concept of checks

1Bolan, Robert D., Fundamentals of Home Rule, Univ. of Rhode Island,
Bureau of Government Research, Res. Series No. 1, Kingston, R. 1., 1960, p. 12.
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and balances designed to protect individuals from an over-bearing
central government. Opponents of “home rule” view it not as a
manifestation of the spirit of liberty, but as a hobgoblin conjured
up by selfish local interests to confound the orderly processes of
state government, and to obstruct attainment of necessary polit-
ical, social and economic objectives.

Few of the 39 mayors and 312 boards of selectmen in Massachu-
setts, who were invited to define what they meant by “home rule,”
attempted this exacting task. The one mayor and two of the five
boards of selectmen responding to that invitation emphasized in
varying degrees a belief in “home rule” as a right against the state,
as follows:

1. “In my opinion, municipal home rule should consist of the right and
privilege inherent in the municipality, through its local government, to de-
termine its own government structure in accordance with its charter, its
own fiscal policy based upon local analysis of its economy, and its own ad-
ministrative structure designed to meet its own local municipal problems."
(Mayor Francis J. Lawler of New Bedford.)

2. “Home rule connotes .
. . the right of the town to govern its internal

affairs . .
. without the constant dictation and authority of the legislature.

It should consist of recognition of the maturity and independence of the
individual communities in determining basic requirements of health, fire,
police, certain phases of education, local election voting and such matters."
(Montague Selectman Raymond M. Trudel)

3. “Municipal home rule implies the basic right for a city, or town, to regu-
late its own local affairs so long as its actions are within the legal scope of
the Constitution of our State and Federal Government.” (Chairman Vernon
W. Evans of the Saugus Board of Selectmen)

Letters from the Boards of Selectmen of Barnstable and Shrews-
bury considered “home rule” to consist, simply, of municipal juris-
diction over those matters in which state direction is not necessary
to protect the common good. No “right” of home rule was asserted.
Similarly, the issue of “home rule” as a “right” was avoided in the
following cautious comment by another town selectman:

Definitions of Home Rule by Local Officials

“In my opinion, the State Legislature should not take over control of mat-
ters which are strictly of local concern except in the rarest of situations
where palpable injustice might result. No one should quarrel with the
establishment of general procedures of local government, but the carrying
out of local government within the standards established should be as free
as possible of State interference.” (Lynnfield Selectman Richard L. Hobbs)
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Academic, legal and other specialists in the field of state-local
relations and the law of municipal corporations generally favor
definitions of “home rule” which avoid ethical and revolutionary
implications and which emphasize legalistic and mechanical as-
pects. These interpreters are more concerned with constitutional
and community convenience, and with evolution. This approach
entails fewer problems than arise from the assertion of home rule
as an ethical right warranted by (a) moral approval, (b) ideals of
moral propriety, and (c) considerations of Natural Law which are
rooted in the classical liberal doctrines of Locke, De Montesquieu
and Jefferson. For when “home rule” is stated as an article of
revolutionary faith, it becomes indefinable and even beyond debate.

Two legalistic definitions of “home rule” follow which are repre-
sentative of those utilized in textbooks and by members of the Na-
tional Municipal League and the American Municipal Association.
The first of these definitions states:

“The words ‘home rule’ are used to describe the right of a community to
govern its internal affairs. There is no precise definition of the term. In
states which are recognized as home rule states, home rule consists of the
authority granted by the state constitution which permits the people of a
city or town to adopt a charter for their own government. The extent of
home rule varies from one state to another and is dependent as much upon
judicial interpretation as upon the language of the constitution.”!

However, the community “right” referred to above is contingent
upon express constitutional provisions and does not exist as a
philosophical absolute which may be asserted against the state in
the absence of such provisions.

Generally, the above legalistic definitions of “home rule” em-
phasize charter-making and charter-revision, thereby raising
some difficulties in applying these definitions to the Massachusetts
scene. Most of the “home rule” proposals which have been intro-
duced in the General Court of Massachusetts in recent years seek

Definitions of Home Rule by Academic and Legal Authorities

Suggested Definition of Home Rule

!Univ. of Massachusetts, Bureau of Government Research, State-Local Rela-
tions in Massachusetts, Part I, “Home Rule Possibilities”, Amherst, Mass.
Feb. 1957, p. 1.
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restrictions against special legislation which has not been peti-
tioned for by the municipality concerned. Relatively few proposals
have been concerned with grants of charter-making powers to the
cities and towns. This Massachusetts development has been at-
tributed to three factors, namely: (1) the responsiveness of the
General Court to local requests for charter changes or for new
charters, (2) the existence of six optional charter plans under the
general laws, any one of which can be adopted by local referenda,
and (3) the availability of a wide range of general enabling laws
under which localities may act.

This report will use a somev/hat broader adaptation of the legal-
istic definition of “home rule” in the effort to encompass both posi-
tive and negative concepts of that doctrine. That adaptation will
deliberately avoid the use of the word “right” in characterizing
home rule, because doing so raises philosophical implications and
overtones which motivate a wide range of interpretations.

For the purposes of this study, municipal home rule is defined as
autonomy of local government in the sovereign state over all purely
local matters, whether established by constitutional or statutory
provisions.

Under this definition home rule can be achieved in positive fash-
ion through constitutional or statutory provisions which grant self
determination to municipalities so that they are free to formulate,
adopt and revise their charters without any requirement of legisla-
tive approval. Or, home rule may be achieved on the negative
basis of restricting or denying the power of the legislature to pass
special local laws without either the initial or subsequent agree-
ment of the municipality concerned.

Under either approach there remains the necessity of differen-
tiating matters of “local” concern from those of “state-wide” con-
cern. In practice, constitutional and statutory “home rule” pro-
visions relative to the above differentiation are so broad and inde-
finite that the major responsibility for interpreting them is thrust
upon the courts. However, a model constitutional home rule pro-
vision proposed by The American Municipal Association places this
burden largely upon the state legislature, which must pass laws
designating the areas of state concern and state control.
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Theories of Municipal Home Rule
Almost a century has elapsed since the inception of the municipal

home rule movement in the United States. During that long ex-
perience, much has been written on the origin, history and philo-
sophical content of home rule. Only a few of the more significant
of these theoretical considerations can be summarized within the
limitations of this report. The following text therefore presents
such a summary, drawn in large part from the impressive 1959
doctoral thesis by James L. Blawie on legal aspects of municipal
home rule in New England. 1

In numerous decisions which are deeply rooted in English and
American legal history, the federal and state courts have held re-
peatedly that municipalities are subordinate instrumentalities of
the state and that they exist wholly by sufferance and at the con-
venience of the central government. Before the turn of the century,
Judge John F. Dillon of lowa, an outstanding authority on munici-
pal law, summarized this judicial theory in these words, which
have come to be known as “Dillon’s Rule”:

“Subject to (state) constitutional limitations .
. . The power of the (state)

legislature over such (municipal) corporations is supreme and transcendent;
it may, where there is no constitutional inhibition, erect, change, divide and
even abolish them, at pleasure, as it deems the public good to require... ”2

“It is a general and undisputed proposition of law that a municipal cor-
poration possesses and can exercise the following powers, and no others:
First, those granted in express words; second, those necessarily or fairly im-
plied in or incident to the powers expressly granted; third, those essential
to the accomplishment of the declared objects and purposes of the corpora-
tion not simply convenient, but indispensable. Any fair, reasonable doubt
concerning the existence of power is resolved by the courts against the cor-
poration, and the power is denied... ”3

i Blawie, James L., Fundamental Concepts in Considering Home Rule for New
England Cities and Towns, 1959, 598 pp. typed. Dissertation submitted in
partial fulfillment of the requirements of the Graduate School of Boston
University, for the degree of Doctor of Philosophy.

2 Dillon, John F,, Commentaries on the Law of Municipal Corporations, 4th
ed., Vol. I, Boston, Little Brown & Co., 1890, s. 54, p. 93.

3Ibid, sth ed., 1911, c. I, s. 237.

The same legal concept is reflected in at least four significant
rulings of the United States Supreme Court relative to the status

Accepted Legal Theories Favoring State Dominance
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of municipalities in the American Federal system. The Court held
in the Pawlet Case of 1815 that the states and their legislatures suc-
ceeded to all the rights of the British Crown, as a consequence of
the American Revolution. 1 In the two later cases of New Orleans
v. New Orleans Waterworks Co? and City of Covington v. Ken-
tucky3 which were decided in the 1890’s the Court emphasized that
a city charter was not a “contract” protected by the Contract
Clause of the Federal Constitution (Art. I, s. 10, cl. 1). The latter
Covington decision, and the 1923 opinion of the Court in City of
Trenton v. New Jersey,

A incorporated Dillon’s Rule into federal
constitutional jurisprudence. The Trenton opinion emphasized
that

“In the absence of state constitutional provisions safeguarding it to them,
municipalities have no inherent right of self government which is beyond
the legislative control of the State. A municipality is merely a department
of the State, and the State may withhold, grant or withdraw powers and
privileges as it sees fit. However great or small its sphere of action, it re-
mains the centre of the State exercising and holding powers and privileges
subject to the sovereign wi11...

“The power of the State, unrestrained by the contract clause or the Four-
teenth Amendment... (relative to due process of law) ... over the rights
and property of cities held and used for “governmental purposes” cannot be
questioned.”

Thus, municipal home rule only becomes a matter of “right”
when it is specifically granted in the state constitution. This legal
premise is accepted by most modern home rule advocates and is the
principal reason for their insistence upon inclusion of home rule
guarantees in state constitutions. This acceptance of the superior
position of the state by the great majority of local home rule pro-
ponents has been described by one authority in these terms:

“In all of the home rule states, cities remain under the control of the
state legislature in matters of state concern. The home rule movement
never was intended to terminate legislative control in this field. Its basic
purpose was to establish autonomy for cities merely with respect to distinctly
urban problems

...
”5

1 Town of Pawlet, Vt. v. Clark, 13 U.S. 291 (1815).
2 142 U.S. 79 (1891).
3 173 U.S. 232 (1899).

4 262 U.S. 182 (1923). See also Williams v. Baltimore, 289 U.S. 36 (1933).
5 Schultz, Ernest 8., American City Government, New York, N.Y., Stackpole &

Heck, Inc., 1949, p. 128.
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The proclivity of the courts to favor central state authority
over municipal autonomy, is indicative of the conservative ap-
proach of the judiciary. As agents of central government, the
judges seem reluctant to diminish central power to aggrandize
lower levels of government. Further, the courts have been ap-
prehensive lest local particularism be carried to the point where
central government is unable to act effectively, thus paving
the way for political and economic disorders destructive of per-
sonal liberties, including property rights. This judicial view has
been influenced by various political impasses, e.g., experience with
the Articles of Confederation (1781-1789), experiments with nulli-
fication, the Civil War, and the dangerous degree of public restive-
ness over governmental inaction in the early years of the Great De-
pression. The courts are ill-disposed, therefore, to recognize mu-
nicipal authority beyond legislative control.

In opposition to the above concepts, inherent rights of local self-
government are claimed for local communities under other theories.
This approach is founded on the principle that municipalities are
fundamental, natural social units of local government, are pos-
sessed of inherent rights and powers which stem from the nature
of local government, and exist apart from specific constitutional
authorization. Since local rights and powers are not deemed to
come from the state, they may not be shorn away by statute, by
judicial fiat or otherwise.

Theorists who favor inherent local rights rely heavily upon his-
torical analysis and classic libertarian political philosophy to justify
their point of view. The more extreme forms of this doctrine re-
ject judicial concepts of the centralization of power in the state as
reflecting a rationalization of the naked force of central govern-
ment which fails to show due regard for history or for the revolu-
tionary doctrine upon which the state and federal governments
were founded.

At least four varieties of the “inherent local rights” theory have
been recognized by students of government: (1) theories of

Legal and Philosophical Theories of InherentLocal Rights. 1

iMain source of this text: Blawie, J. L. Fundamental Concepts, op. cit., pp.
517ff.
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prescriptive and vested rights, (2) theories of corporate rights,
(3) “Social Compact” theories derived from concepts of Natural
Law, and (4) theories favoring narrow construction of state con-
stitutional powers and broad construction of local government
powers. Proponents of inherent local rights vary in their prefer-
ences for these four approaches, and often merge two or more of
them in their arguments.

Prescriptive and Vested Rights. Theorists who support doctrines
of prescriptive and vested rights contend that municipalities pos-
sess certain rights and powers acquired by traditional usage or
statute, which may not be diminished by the central government
without local consent. This approach is illustrated historically in
the Magna Charta of 1215, wherein King John I agreed that

The City of London shall have all its ancient liberties and free cus-
Toms, as well by land as by water; furthermore we will and grant, that all
other cities and boroughs, and towns and ports, shall have all their liberties
and free customs...” (Art. XIII)

Charters granted to localities by English monarchs generally
endowed the chartered community with most of the rights of per-
sons, subject to limitations, in return for specified local commit-
ments to the Crown. The community would be empowered to exer-
cise certain property rights, to issue particular licenses and to
choose its own local officials. In a sense, the charter was (as it is
today in England) a limiting instrument.

With the passage of time these rights came to be regarded as
prescriptive rights, as did also certain other local powers. Then,
as now, the most valued of these prescriptive rights was the right
of the community to select its own officials, in contrast with the
practice of many continental European nations where local officers
were named by the monarch. Election aspects aside, the prescrip-
tive rights of English cities and towns have tended to be narrow in
scope, thus making possible extensive supervision and control by
the central government to a degree not experienced by most Ameri-
can municipalities. 1

These British precedents are used by some home rule advocates
in this country to bolster claims for prescriptive and vested rights

i Jackson, W. Eric, Local Government in England and Wales, 2nd ed. London.
Hunt, Barnard & Co., Ltd., 1949, pp. 27-31.
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for municipalities. They argue that performance of a function by
communities over the years with little state regulation establishes
a sort of squatter’s right for continued exemption from state con-
trol, on the grounds of a prescriptive local right having been estab-
lished thereby. This distortion of English precedents has received
little serious consideration in the American courts, however.

Corporate Rights. A milder school of home rule theorists ar-
gues that municipal corporations possess the inherent powers of
common law corporations, and thus of natural persons, to do all
things consistent with their corporate purpose which are not denied
in their municipal charter. This old English common-law concept
of the municipal corporation has not been accepted in the United
States. In this country most courts hold that local governmental
powers include only those specifically granted by or reasonably im-
plied from provisions of the municipal charter.

Social Compact Arguments. A third body of inherent local
rights theory originates in the doctrines of Natural Law advocated
by seventeenth century political philosophers. It asserts that gov-
ernment exists by virtue of a “social compact” entered into by con-
sent of the governed for their mutual convenience and protection.
That compact defines the powers and duties of the central govern-
ment, and the obligations of the contracting individuals, associa-
tions and organizations. Further, these individuals, associations
and organizations are said to retain certain inherent and inalien-
able natural rights, and also all powers not clearly delegated to the
central government.

During the American Revolution a number of town meetings in
Massachusetts and other New England states adopted resolutions
proclaiming that the central government has been dissolved by the
Declaration of Independence, with a resulting transfer of all gov-
ernmental power to the towns as the basic social and political unit
above the family level. Among the towns so voting were Great
Barrington, Hancock, Lee, Lenox and Pittsfield. From 1775 until
the adoption of the state constitution five years later, this view pre-
vailed and members of the General Court were regarded as town
delegates, not as state legislators. Later, the Supreme Judicial
Court ruled that the “inherent rights” claimed by the towns as a
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result of the Revolution were relinquished to the central state gov-
ernment when the electorate approved the new “social compact,”
i. e., the Constitution of 1780.1

Narrow Constitutional Construction Approach. A fourth school
of inherent local rights theorists argues that state constitutional
authority over municipalities is confined to those matters specif-
ically assigned to state jurisdiction, and that all other powers are
therefore reserved to the municipal governments. State power is
thus construed narrowly, while broad authority is ascribed to the
localities. This approach parallels “narrow constructionist”
theories long advocated by proponents of State’s Rights in respect
to federal powers under the United States Constitution.

The narrow construction doctrine clashes head-on with the
theory of state legislative authority which regards the legislature
as supreme over political subdivisions of the state.

Limited Judicial Acceptance of Inherent Local Rights. Although
theories of inherent local rights have been repudiated by most state
courts, they did receive judicial support for a time in seven states
(Cal., Ind., lowa, Ky., Mich., Nebr. and Texas). The foremost
judicial proponent of inherent local rights was Supreme Court Jus-
tice Thomas M. Cooley of Michigan who declared in his dictum and
opinion in the famous Hurlbut Case of 1871 that

“
...It is not the accepted theory that the states have received delegations

of power from independent towns; but the theory is, on the other hand, that
the state governments precede the local, create the latter at discretion, and
endow them with corporate life. But, historically, it is as difficult to prove
this theory as it would be to demonstrate that the origin of government is
in compact, or that title to property comes from occupancy. The historical
fact is, that local governments universally, in this country, were either
simultaneous with, or preceded, the more central authority...

“

... The state may mould local institutions according to its views of policy
or expediency; but local government is a matter of absolute right; and the
state cannot take it away...

“

... Nevertheless, when the state reaches out and draws to itself and ap-
propriates the powers which from time immemorial have been locally pos-
sessed and exercised, and introduces into its legislation the centralizing

i Dillingham v. Snow, 5 Mass. 547 (1809); Stetson v. Kempton, 13 Mass. 271
(1816); Hampshire v. Franklin, IS Mass. 75 (1819); Allen v. Taunton, 36 Mass.
485 (1837); Spaulding v. Lowell, 40 Mass. 71 (1839); Simmons v. Hanover, 40
Mass. 188 (1839).
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ideas of continental Europe, under which despotism, whether of monarch or
commune, alone has flourished, we seem forced back upon and compelled to
take up and defend the plainest and most primary axioms of free govern-
ment...” (People ex ret Leßoy v. Hurlbut, 24 Mich., at 99, 100, 108, 109)

It is worth noting that this case involved an effort of the Mich-
igan Legislature to require state appointment of certain local offi-
cials theretofore elected by the inhabitants of the localities. This
legislative action produced local protests similar to those voiced
by English communities against the comparable action of King
James 11.

Aside from the preceding philosophical and legalistic home rule
theories the view is also held that home rule can be used to pro-
mote more efficient state and local government. On this score an
editorial in the National Municipal Review, argued that

“When the state denies the right of local people to take the initiative in
improving their local machinery and meddles in the minute details of local
affairs, it saps the foundations of democracy. It fosters discouragement and
cynicism among the people and irresponsibility among local officials. It also
diverts the attention of members of the legislature from important matters
of state-wide concern and encourages them to fritter away time and prestige
in logrolling and back-scratching to secure passage of pet local measures.
All these evils in turn, tend to encourage resort to Washington for action on
important state and local problems that citizens feel are being neglected or
ineffectively dealt with at home.”i

Proponents of home rule on this basis, deny that governmental
functions are inherently federal, state or local. They emphasize
the distribution and sharing of all governmental tasks in the most
convenient and efficient manner, consistent with a scheme of checks
and balances which protects essential personal liberties.

Types of Municipal Home Rule

Municipal home rule practices are usually classified in terms of
the scope of home rule power granted to the localities and the ex-
tent of local freedom from state legislative control. Using this ap-

Non-Legal Argument for Local Responsibility

1 National Municipal League, New Look at Home Rule, New York, N.Y., 1955.
pp. 4-5.
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proach three main types of municipal home rule are in effect, as
follows: (1) “self-executing” or “mandatory” constitutional home
rule, which is the strongest form; (2) “permissive” or “non-self-
executing” constitutional home rule, which is somewhat less potent;
and (3) “legislatively-granted” home rule, made available by stat-
ute or legislative procedural rules alone, and deemed the weakest
type of home rule.

In conjunction with this three-way classification, home rule pro-
visions may also be distinguished according to their relative em-
phasis upon the separation as against the sharing of governmental
functions between state and local levels.

Experiences and practices of other states with respect to these
types of home rule are discussed in Chapter VIII.

1. Self-Executing Constitutional Home Rule. A state is said to
have “self-executing” or “mandatory” constitutional home rule
when the state constitution embodies the home rule principle and
grants powers of self-government to localities, while limiting the
power of the state legislature to act on local questions. In respect
to this home rule form, Dean Jefferson B. Fordham has noted
that

. The most conspicuous classification factor is self-execution. Home
rule provisions may be self-executing as to both the devolution of substan-
tive powers and charter-making, as to one or the other of these or as to
neither.... Full-fledged constitutional home rule is self-executing in both
respects and puts some matters considered local in character beyond legisla-
tive control.”!

Constitutional self-executing home rule provisions may follow
one of four different approaches. First, they may spell out detailed
procedures whereby localities may adopt, amend or revise their
charters, without necessity for supplementary state legislation.
Secondly, such provisions may spell out some charter-making pro-
cedures or certain procedural principles, while requiring the legis-
lature to provide by general law for other aspects. Thirdly, the
constitution may not prescribe particular charter writing proce-

Three Types of Home Rule According to Scope of Local Power

1Fordham, Jefferson 8., Model Constitutional Provisions For Municipal Home
Rule, 1953, 25 pp. mimeographed. Report to Committee on Home Rule of
the American Municipal Association.
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dures, but may instead require the legislature to enact general laws
which (a) grant home rule powers to localities, (b) provide a
charter-making process for local use, or (c) both. Fourthly, the
constitution may be silent on the subject of charters and may
simply grant home rule powers to localities with respect to their
local affairs and government; these powers may be few in number
and broadly stated, or may be enumerated in specific detail.

Frequently, the benefits of self-executing home rule are re-
stricted to those local governments which adopt a home rule
charter. Most self-executing home rule provisions either prohibit
enactments of special local laws by the legislature altogether, or
permit such laws only upon request or subject to approval by the
local community concerned.

Self-executing constitutional home rule provisions exist in 17
states, and have been proposed in six others.

2. Permissive Constitutional Home Rule. “Permissive” or “non-
self-executing” constitutional home rule provisions authorize the
state legislature to enact home rule laws which delegate charter-
making and other legislative powers to localities, but do not require
the legislature to do so. Home rule for the communities is thus
optional with the legislature. Ordinarily, the insertion of permis-
sive local home rule provisions in state constitutions has been
prompted by three conflicting pressures; (a) judicial opinions hold-
ing that the state legislature lacked constitutional authority to
delegate legislative powers to local legislative bodies and voters,
(b) local agitation for home rule, and (c) legislative opposition to
self-executing home rule proposals. Thus, permissive home rule
emerges as a compromise measure, less forceful than self-execut-
ing home rule, but better than nothing so far as local officials are
concerned.

Permissive constitutional home rule provisions are in effect in
13 states, and have been urged in one other.

3. Legislative Home Rule. The weakest of all forms of home
rule is “legislative home rule,” granted to localities by statute or
by procedural requirements in the rules of the legislature, without
benefit of any constitutional principle or provision. In regard to
this type of home rule, an important authority has observed that
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"... Most authorities are in agreement that ‘legislative’ home rule is at
best a slender reed for municipal charter-making and local self-government.
Often the state supreme courts have struck down legislative home rule as
an unconstitutional delegation of state legislative power... Even if legisla-
tive home rule survives judicial review, the system may be destroyed by
legislative action in repealing the statute ... ”1

This type of legislative home rule is reported in five states.

Constitutional home rule provisions may also be classified on the
basis of their approach to the allocation of functions and powers to
the local governments and the state government.

The home rule provision may emphasize separation of powers, in
that it attempts to reserve “local affairs, property and govern-
ment” to local jurisdiction, with or without an enumeration of
those specific activities which are to be local. Matters of “state-
wide concern” are then left within the jurisdiction of the central
state government, the courts being charged with the unenviable
task of separating questions of “local” and “state” concern. The
longer the list of local functions specified by the constitution, the
more rigid the separation of powers becomes. Hence, if economic
and social changes suggest the wisdom of reassigning functions
from one governmental level to another, a constitutional amend-
ment becomes necessary.

An alternative approach is that based upon a sharing of powers,
rather than a separation of powers, between the central and local
administrations. The constitution may vest the particular powers
simultaneously in both the state and local governments, or may re-
quire the state legislature to enact general legislation distributing
functions among governmental levels. Functions can be shifted
flexibly without invoking constitutional amendment procedures,
and the classification of “state” and “local” matters becomes more
a state legislative responsibility than a judicial one.

Both of these types of constitutional home rule provisions au-
thorize the state legislature to regulate local government activity
by means of general statute. This permits the establishment of

Separated vs. Shared Powers in Home Rule

1 Bromage, Arthur W., What Is Home Rule? Memphis, Term., November 1,
1956. Paper submitted to National Municipal League Conference. 9 pp.
typed. At p. 2.
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state-wide standards of government with which localities must
comply within the context of the home rule principle and the gen-
eral supervisory responsibility of the state for its political subdi-
visions.

Home Rule Movement in the United States

Although the modern municipal home rule movement in the
United States is only a century old, it has roots in earlier times. As
noted previously, New England towns claimed inherent local rights
against their state governments under the social compact theory
during the American Revolution. And provisions added shortly
thereafter to the state constitutions of New York (1777) and
Louisiana (1812) incorporated the British doctrine of prescriptive
local rights with respect to local election and appointment of local
officials. 1 Later, an lowa statute of 1851 provided legislative
home rule for communities of the state, under which a uniform
procedure was prescribed for (a) the election of local charter com-
missions to prepare a charter, and (b) submission of such charter
proposals to the local electorate for approval.2

The first constitutional provision affording municipal home rule
in the modern sense was adopted by Missouri voters on recom-
mendation of the Constitutional Convention of 1875. This self-
executing provision, applicable only to St. Louis, was demanded by
delegates from that city who were irritated by state legislative in-
tervention in city affairs and by the necessity of legislative ap-
proval of changes in the city charter. As Table 1 below indicates,
other states were slow to accept the municipal home rule principle
until the three decades following the turn of the century when the
drive for home rule gathered greatest momentum. In that interval
17 states joined the home rule camp. Today, 31 states have some
form of home rule provision in their constitutions, and another five
grant home rule by statute only.

Urban discontent with rurally-dominated state legislatures has
been the principal spur to the home rule movement. On this score,
an authority has observed that

I N.Y. Constitution of 1777, Sec. XXIX; La. Constitution of 1812, Art. V, s. 23.
2 lowa Code of 1851, c. 42.
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“The chief source of strength for the home rule movement has been the
large urban centers, which have been extremely restive under the control
of the rural interests in the state legislatures. Thus it was with St. Louis
in 1875. Certainly it seems hardly an overstatement to say that the crux of
the home rule problem has been the metropolitan areas. It can be said that
the difficulty has been, in part, unsympathetic legislative tinkering and, in
part, an aggravated dependence of metropolitan centers upon the legislature
for enabling legislation needed for effective attack upon modern urban
problems... ”1

Two national organizations, the National Municipal League
(founded in 1894) and the American Municipal Association (estab-
lished in 1924), have actively promoted the adoption of home rule
constitutional provisions by the states and have contributed sig-
nificantly to the development of home rule thought.

The attachment of political reformers to the municipal home rule
movement has varied with the times and with political circum-
stances. In the latter half of the nineteenth century they were
aroused by political abuses visited upon the cities by state legisla-
tures, especially when the political parties or factions which dom-
inated the city hall were different from those which dominated the

TABLE 1

Growth in Number of Home Rule States, 1875-1960

Before 1900 (6 States) 1911-1930 (11 States) (3 States)
lowa (1851)* Arizona (1912) Louisiana (1946)
Missouri (1875) Nebraska (1912) New Jersey (1947)
California (1879) Ohio (1912) New Mexico (1949)
Washington (1890) Texas (1912)
Minnesota (1896) Maryland (1915) 1951-1960 (8 States)
So. Carolina (1899)* No. Carolina (1917)* Rhode Island (1951)

Virginia (1920) Tennessee (1953)
1900-1910 (6 States) Pennsylvania (1922) Georgia (1954)

Mississippi (1900)* New York (1923) Fla. (1956-Dade Cnty.)
Colorado (1902) Nevada (1924) Connecticut (1957)*

Illinois (1904-Chicago) Wisconsin (1924) Alaska (1959)
Oregon (1906) Hawaii (1959)
Michigan (1908) 1931-191(0 (2 States) Kansas (1960)
Oklahoma (1908) Utah (1932)

W. Virginia (1937)

*State has only legislative home rule; home rule in all other states listed is
on constitutional basis.

i Fordham, Jefferson 8., Model Constitutional Provisions, op. cit„ pp. 3-4.
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state capitol. Local sentiment was resentful of special statutes
which vested in the Governor or some other state authority the
power of appointing key local officials who previously had been
chosen locally, and who controlled political patronage in the form
of city jobs and contracts, licenses, and public utility franchises, as
in Boston, Chicago, Detroit and Saint Louis. Such special laws
permitted the notorious “state house corruption” of that era to
seep down to the lowest municipal level. Political reformers there-
fore looked to municipal home rule as a device for restoring “clean
government” locally, and of ending these legislative excesses.

In the Twentieth Century, political reformers occasionally have
found municipal home rule an obstacle rather than a help in the
achievement of their reform goals. These reformers found them-
selves compelled to turn to the state legislature for assistance in
their battles with entrenched city political machines, and for sup-
port in their efforts to institute social reforms which are opposed
by the local governments or even by local popular majorities. Thus,
in the 1930’s and 1940’s “good government” advocates in Boston
and Cambridge sought special charter legislation, or general legis-
lation special in its effect, to improve local government organiza-
tion and to break the hold of certain local professional political
leaders.

Similarly, “good government,” business and social reform groups
in the various states pressed successfully for state legislation in-
creasing state supervisory control of certain aspects of local
finance, for state standards in social service administration, and
for minimum wages of certain municipal officers and employees.
These measures have been denounced by critics as invasions of
local home rule.

Colonial Background of Local Government

In the three centuries since the founding of the colonies of Plym-
outh (1620) and Massachustts Bay (1628-1630), local govern-
ment in Massachusetts has evolved from a simple, informal struc-

CHAPTER HI. HISTORIC BACKGROUND OF HOME
RULE IN MASSACHUSETTS
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ture oriented on an agricultural, fishing and trading society to a
complex, formal set of institutions reflecting a vast and intricate
urban industrial civilization. The number of municipalities has ex-
panded from 27 in 1640, with a population of but a few thousand,
to 351 communities in 1960 embracing 5.1 million inhabitants.
Originally the responsibilities of these municipalities were limited
to support of a church and school, poor relief, a few roads, military
defense, the suppression of crime and the collection of taxes. Now
they encompass a wide range of public services, social programs
and public works.

Legally, local government originated in the commercially oriented
royal charters authorizing the establishment of the Plymouth and
Massachusetts Bay Colonies. The charter of the latter, granted by
King Charles I in 1628 provided for a colonial government consist-
ing of a Governor, a Deputy Governor and 18 Assistants to be
chosen annually by the freemen of the colony assembled in a Great
and General Court. Later, a representative General Court was set
up with members elected annually by the freemen of each town
(1634).

The first local governments were established by the settlers
without prior authorization by the General Court, and developed
without significant legislative oversight for many years. In part,
local government institutions reflected innovations by the colonists,
and in part they borrowed from the administrative practices of the
Puritan Church and English local government. Thus, the election
of committees of “select men” to manage administrative matters
was a natural product of English love of committee government.
These institutions were regularized in Dorchester in 1633 and
spread swiftly throughout the Colony.

In the beginning, the General Court was content to legislate only
on major policy questions affecting localities. The isolation of
many towns, the difficulties of travel, and the preoccupation of the
central government with commercial, religious and military prob-
lems limited the control of the General Court over local govern-
ments, and fostered a local spirit of independence. The first effort
made by the central colonial administration to control local govern-

Legal Origins of Local Government
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“It is ordered, that Trimountain shalbe called Boston; Mattapan, Dorches-
ter, & the tovvne upon Charles Ryver, Watertown ... (and) that noe person
shall plant in any place within the lymitts of this patient, without leave from
the Governour and Assistants, or the major parte of them.”i

Two years later the General Court enacted the first General
statute of local government establishing central control over the
activities of these frontier communities. The brief one-paragraph
1635 act, which would later expand into volumes of law, ordained
that:

“Whereas particular townes have many things which concerne only them-
selves, & the ordering of their owne affairs and disposeing of businesses in
their owne towne, it is therefore ordered, that the freemen of every towne,
or major parte of them, shall onely have power to dispose of their owne
lands, & woods, with all the privilidges & appurtenances of said townes, to
graunt lotts, & make such orders as may concerne the well ordering of their
owne townes, not repugnant to the lawes & orders here established by the
General Court; as also to lay mulks & penaltyes for the breach of theis or-
ders, & to levy and distreine the same, not exceedeing the some of twenty
shillings; also to chuse their owne particular officers, as constables, survey-
ors for the highwayes, & the like; & because much business is like to ensue
to the constables of several townes, by reason they are to make distresses,
and gather fynes, therefore that every towne shall have two constables,
where there is neede, that soe their office may not be a burthen unto them,
& they may attend more carefully upon the discharge of their office, for
which they shalbe lyeable to give their accompts to this Court when they
shalbe called thereunto.” 2

In the next half-century the General Court increased its control
of the towns, especially the Town of Boston, despite the “home
rule” sentiment manifested on several occasions. Thus, the free-
men of Watertown refused to pay a 1632 assessment by the Co-
lonial government because it had been levied without their consent.
In 1655 the Town of Sudbury defied the General Court when it
intervened in their quarrel with their clergyman, who was attempt-
ing to dictate town policy in non-ecclesiastical matters. And in
1688-1689, Lynn and other towns resisted the efforts of the dicta-

ment occurred with the adoption of these orders by the Court of
Assistants in 1630:

1 Massachusetts, Commonwealth of, Records of the Governor and Company of
Massachusetts Bay in New England, Nathaniel B. Shurtleff, editor, 5 vols.,
Boston, 1853-1854. Vol. I, pp. 75-76.

2 Records of the Governor and Company of Massachusetts Bay, supra, Vol. I,
p. 172.
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torial royal Governor, Sir Edmund Andros, to impose heavy prop-
erty and excise taxes, and to limit the number of town meetings.
This hostility culminated in armed revolt by the towns upon de-
thronement of the English King in 1689. However, “home rule”
considerations were a much less potent factor in this upheaval than
the popular conviction that the Governor had violated the “rights
of Englishmen”.

The overthrow of Governor Andros enhanced the “rights of Eng-
lishmen”, but did not halt the trend to greater central control of
local government. Under authority of the new Charter of the Prov-
ince of Massachusetts Bay granted in 1691, the General Court re-
quired towns in 1692-94 to submit their by-laws to the judiciary for
approval, empowered justices of the peace to convene town meet-
ings if the Selectmen refused, and elaborated upon the powers and
structure of local government.

During the Colonial era, six types of local government units
evolved below the county level, namely: (1) tovms, which are the
oldest local government form, and which have complete municipal
status; (2) districts, which had all the powers of a town, save the
power of electing members to the General Court; (3) plantations,
which were primarily taxing jurisdictions for the support of certain
rudimentary services in unincorporated areas; (4) parishes and
(5) precincts, which were ecclesiastical districts for the support of
a church, often coterminous with town boundaries; and (6)
peculiars, which were unincorporated areas for civil administra-
tion in respect to taxation, the regulation of common lands, and
elections. Of these six forms the towns enjoyed far greater auton-
omy than the latter units of government, all of which were to dis-
appear by the mid-nineteenth century.
Organization of Counties

County governments were first created in 1643, with the organ-
ization of the four counties of Essex, Middlesex, “Old” Norfolk
(partitioned in 1680) and Suffolk. To them were gradually added
the eleven counties of Hampshire (1662), Barnstable (1685), Bris-
tol (1685), Plymouth (1685), Dukes (1695), Nantucket (1695),
Worcester (1731), Berkshire (1761), “New” Norfolk, southwest of
Boston (1793), Franklin (1811) and Hampden (1812). County
government responsibilities then, as now, largely related to the
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maintenance of county courts (by so-called district courts, probate
courts, registries of deeds, jails and houses of corrections, and
county roads. This multiplication of counties reflected the need for
judicial services beyond the capacity of most individual towns. It
was also stimulated by the annexation of the Plymouth Colony
(1691), and of Martha’s Vineyard, Nantucket and other islands
held by New York (1695).

Town Independence in Revolutionary Period
The quarter century following the outbreak of the American

Revolution was the “golden age” of municipal home rule in Massa-
chusetts, in which the 230 towns of 1780 attained maximum auton-
omy due to revolutionary decentralist doctrines, and to the weak-
ness of the central government.

As previously noted, localities advanced various theories of in-
herent municipal rights as a basis for almost complete independ-
ence of the central government; and many interpreted the Declara-
tion of Independence to mean that the central government had been
abolished. These theories were accepted by the General Court for
a brief five years (1775-1780), during which this body became more
a convention of local ambassadors than a legislature, and the towns
were treated as so many independent city-states. Local autonomy
was further encouraged by the disruption of central authority dur-
ing the siege of Boston, and by the preoccupation of the succeeding
revolutionary government with general military and economic
problems.

Reestablishment of State Authority in 1780

The need for a stable central government for Massachusetts was
soon apparent, and resulted in the Constitution of 1780. This docu-
ment established a powerful bicameral General Court consisting of
a Senate of 40 members elected from as many legislatively-deter-
mined districts, and a House of Representatives consisting of one
to three representatives per town depending on the number of
voters therein. The General Court was authorized to enact laws
for the “good and welfare ...and for the government and ordering”
of the Commonwealth, including regulation of the duties of all pub-
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lie officers (Constit., Part 11, c. I, s. I, Art. IV). Essentially, the
Constitution restored to the General Court in almost the same
language the legislative power it had possessed under the Massa-
chusetts Bay Charters of 1628 and 1691.

With this restored power in hand, the General Court reasserted
its control over the localities. A statute of 1785 transformed all
the remaining districts into towns, and declared them to be bodies
politic and corporate (c. 75). Legal requirements effecting town
administration were strengthened by the General Court. The num-
ber of towns increased to 279 by 1800.

Notwithstanding these extensions of legislative control, consid-
erable local autonomy existed when the Eighteenth Century ended.

Nineteenth Century Developments

Impact of Industrial Revolution
In the nineteenth century the Industrial Revolution brought

economic and social changes which tremendously strained the po-
litical institutions inherited from a slower moving agricultural
past. The inability of the municipalities alone to deal with these
changes, the demand for more state action, and judicial review by
the courts all combined to subordinate the communities fully to
the General Court. By the end of the nineteenth century there
could be no “violation” of municipal home rule by the Legislature
because there was no home rule left to “violate”. This is still the
case.

Physically, nineteenth century Massachusetts lost 79% of its ter-
ritory when Maine was admitted to the Union under the Missouri
Compromise of 1820; but the state’s population rose nearly seven-
fold from not quite a half million in 1800 to 2.8 million in 1900.
Textile and shoe mills sprang up along the rivers of the state often
resulting in great political stresses between the mill and agricul-
tural populations of the towns. In the Great Depression of 1929
many of these densely settled mill towns, with their small territory,
became municipalities of questionable viability when the mill
closed. The growth of the state’s railroad network after 1826, and
especially after 1860, spurred the evolution of metropolitan areas
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surrounding Boston, Worcester and Springfield. The process has-
tened as many foreign born laborers poured into the central cities
to work in the mills and industries. A rurally-dominated General
Court, responsive to “Yankee” employers in an age of laissez-faire,
soon found itself at odds with the urban communities and their city
“bosses”.

Early in the nineteenth century, it became evident that the town
meeting system could not function properly in Boston and certain
other large towns. A city form of government was not possible
since the State Constitution required election of state officers at
public meetings of town inhabitants. Accordingly, on recommenda-
tion of the Constitutional Convention of 1820, the State Constitu-
tion was amended in 1821 to empower the General Court to estab-
lish a city government in any town of 12,000 or more inhabitants,
upon the request and subject to later approval by a majority of
voters of that town (Constit. Amends., Art. II).

Shortly, thereafter, Boston became the first city in the Common-
wealth (1822). The number of cities increased to nine by 1850, 21
by 1875 and to 33 by 1900. In all, 42 towns became cities by 1921.
However, two cities were subsequently annexed by Boston (Rox-
bury in 1868, and Charlestown in 1874), and one city (Methuen)
reverted to town status when its city charter was invalidated by
the Supreme Judicial Court (1921). At this time there are there-
fore 39 Massachusetts cities.

In 1857, the voters adopted a constitutional amendment which
weakened the relative political power of the towns (Constit.
Amends., Art. XXI). This amendment replaced election by indi-
vidual towns of one or more members of the House of Representa-
tives with election of such members from representative districts
established decennially by the General Court. Consequently, many
smaller towns lost intimate contact with legislative developments;
and legislators were encouraged to think of themselves more as
state officials than as municipal representatives.

City Government Authorized

Weakening of Town Political Power
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In a series of important opinions in the nineteenth century, the
Supreme Judicial Court substantially repudiated local theories of
inherent local rights and confined the activities of Massachusetts
communities to those specifically authorized or reasonably implicit
in statutory authorizations. The principal architect of this judicial
approach was Chief Justice Lemuel Shaw (1830-1860). These
Massachusetts decisions subsequently provided much of the founda-
tion for lowa Judge Dillon’s important “rule” of state legislative
paramountcy cited previously.

In the first decade of the nineteenth century, the Court declared
in Bangs v. Snow2 and Dillingham v. Snow3 that parish governments
had no powers except those granted by the Legislature, which could
redraw parish boundaries without local consent. Turning its atten-
tion next to the towns in 1812-1837, the Court amplified these
earlier decisions by holding that:

(a) A state law retroactively destroying the vested rights of a town was not
subject to federal and state constitutional prohibitions against ex post
facto statutes and the impairment of contracts (Locke u. Dane, 9 Mass.
321, in 18X2);

(b) Towns are creatures of the General Court, enjoying only the powers ex-
pressly granted to them (Stetson v. Kempton, 13 Mass. 271, in 1816);
and

(c) Towns may expend money upon, and enter into contracts for, only those
purposes within their express statutory powers (Vincent v. Nantucket,
16 Mass. 103 in 1819; Allen v. Taunton, 36 Mass. 485 in 1837).

Continued claims by towns to “inherent rights”, and their ref-
erences to historical facts compelled the Court to adjust judicial
policy accordingly. In Spaulding v. Lowell (40 Mass. 71, in 1839),
relative to a statute empowering towns to appropriate money for
“all other necessary charges arising within the... town”,4 Chief
Justice Shaw established important case law by stating:

“
... to bring any particular subject within this description of necessary

town charges, it must appear to be money necessary to the execution of
some corporate power, the enjoyment of some corporate right, or the per-
formance of some corporate duty, as established by law or by long usage.”

Judicial Assertion of State Supremacy Over Municipalities 1

i Main source of this text: Blawie, J. L. Fundamental Concepts, op. cit.
21 Mass. 181 (1804)

3 5 Mass. 547 (1809)

4 Acts of 1785, c. 75, s. 7; Revised Statutes, c. 15, s. 12.
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"The great Chief Justice... performed the judicial tour de force of ad-
mitting that towns had a history of independence; that the legislature, in
passing acts concerning towns in the early days of the colony, considered
that it was confirming and regularizing practice rather than exerting sov-
ereignty; that towns from that day to this day continued to exercise a multi-
tude of powers never even considered or affirmed by the legislature; that
even the government of the towns had long been constituted by the towns
themselves before the legislature by statute recognized the fact; that the
towns had not been organized, nor even considered as bodies of specific and
enumerated powers; yet, after admitting all these things, Justice Shaw said
nevertheless that the drafters of the Statute of 1692 which confirmed the
rights of towns, by implication had included all these powers which the
towns had exercised in Massachusetts history under the phrase ‘prudential
concerns’... Thus, neatly, in a single case, the facts of Massachusetts town
history had been for once and for all recognized, rationalized, cut to size,
and neatly fit into the orderly pattern of legislative domination.”!

"The general principle is well-settled that municipal corporations, like
other corporations aggregate, can exercise no powers other than those which
are conferred on them by the act by which they are created, or such as are
necessarily incident to the exercise of their corporate rights, the perfection
of their corporate duties, and accomplishment of the purposes for which
they are constituted.” (Hood v. Lynn, 83 Mass. 103)

The Court further upheld the right of the Legislature to abolish
local government units, (Rawson v. Spencer, 113 Mass. 40, in 1873)
but vaguely warned that general abolition of the town system of
government might be unconstitutional (Commonwealth v. Plaisted,
148 Mass. 375, in 1889).

Fortified by these judicial decisions, the General Court rapidly
extended its control over numerous details of local government, es-
pecially where Boston and other larger communities were con-
cerned.

Twentieth Century Developments

In the present century, the general constitutional status of the
municipalities has not changed fundamentally. The State Constitu-

In 1861 the Court expanded the Spaulding decision, voicing an
opinion very much like Dillon’s Rule which had not yet been formu-
lated:

ConstitutionalDevelopments

This decision is discussed as follows by James L. Blawie:

1 Blawie, J. L., Fundamental Concepts, op. cit., pp. 284-285.
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tional Convention of 1917 rejected eight proposals for a constitu-
tional municipal home rule amendment as has the General Court in
subsequent sittings as a constitutional convention. However, a
constitutional amendment adopted in 1926 (Art. LXX) authorized
the General Court to establish “limited” or “representative” town
meeting governments in towns exceeding 6,000 in population, upon
petition of a majority of the local voters in the town and subject to
their later approval.

The few local efforts made to overturn special statutes on the
basis of “inherent rights” were systematically rejected by the Su-
preme Judicial Court. In one decision the Court even threatened
to hold the officials and voters of the Town of Hudson in contempt
en masse if they did not appropriate funds to chlorinate the town
water supply, as ordered by the State Department of Public Health
under general statutory authority (Commonwealth v. Hudson, 315
Mass. 335, in 1943).

New forms of town government have been authorized in exten-
sive general and special legislation passed since 1914. The develop-
ment was most pronounced in 1914-1915 when statutes were passed
authorizing (a) town manager governments, (b) representative
town meetings, and (c) other town provisions, as indicated below.

(a) Tovm Manager Governments. Special legislation was enacted in
1914 (c. 197) which permitted the Town of Norwood to establish
a town manager form of government. This statute provides for a
town manager who is responsible to the board of selectmen for the
administration of town departments and who appoints the heads of
such departments, some of whom had previously been elected. The
status of the town meeting and of the school committee were con-
tinued without substantial change.

Subsequently, the following 16 towns established manager gov-
ernments under similar special legislation which varied greatly in
respect to the shortening of the ballot, the scope of the town man-
ager’s power, and other aspects:

Improved Forms of Town Government

Mansfield (1921) Saugus (1948)

Stoughton (1922) Ipswich
Danvers

Q951)
(1950)Middleborough (1921)
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Wilmington (1951) Shrewsbury (1954)
Arlington (1953) Randolph (1955)
Holden (1953) Concord (1956)
Amherst (1954) Williamstown (1957)
Provincetown (1954) Andover (1959)

The General Court has enacted no standard official town man-
ager charter law. Instead the towns have drafted special legisla-
tive proposals which have varied with local conditions, needs and
political viewpoints.

(b) Representative Town Meetings. The reluctance of growing
towns to change to city status motivated the “limited” or “repre-
sentative” town meeting system of 1915. In contrast to traditional
“open” town meetings which include all registered voters, “limited”
town meetings consist of (a) town meeting representatives elected
from districts or precincts, and (b) certain general town officers
elected at large, such as the selectmen, who serve as ex officiis
members of the town meeting. The total number of town meeting
representatives varies from as few as 50 in Saugus to as many as
258 in Needham, with 200-240 being the general practice.

Between 1915 and 1960 a total of 41 towns obtained representa-
tive town meeting statutes. Legal doubts about this type of statute
were removed by Constitutional Amendment in 1926 (Art. LXX).
A standard optional representative town meeting charter was au-
thorized in General Law in 1931 (G.L. c. 43A) but 39 of the 41
towns listed below preferred to seek special legislation.

Brookline (1915) Winchester (1928) Reading (1943)
Watertown (1919) Lexington (1929) Norwood (1948)
Winthrop (1920) Fairhaven (1930) Randolph (1948)
Arlington (1921) Ludlow (1930) Framingham (1950)
Greenfield (1921) Danvers (1931) Stoughton (1950)
Weymouth (1921) Needham (1933) Natick (1952)
Methuen (1921) So. Hadley (1933) Plymouth (1952)
W. Springfield (1922) Easthampton (1934) Shrewsbury (1953)
Belmont (1926) Milford (1934) Agawam (1955)
Dedham (1926) Adams (1936) Amesbury (1955)
Dartmouth (1927) Falmouth (1936) Billerica (1955)
Milton (1927) Wellesley (1936) Athol (1956)
Swampscott (1927) Amherst (1938) Auburn (1959)
Saugus (1928) Braintree (1938)

(c) Other Town Provisions. Much other legislation has been
enacted since 1900 enlarging town powers and improving organiza-
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tion of town government. Thus, the General Court enacted manda-
tory statutes requiring finance committees in towns having a valua-
tion over $1,000,000 (1910), and planning boards in towns over
10,000 (1913). When zoning laws were authorized by constitu-
tional amendment in 1918 (Art. LX Constit. Amends.), enabling
legislation was enacted permitting cities and towns to act accord-
ingly (1920). In 1947-1954 municipalities were authorized to es-
tablish salary classification plans for their employees and to create
personnel agencies. A 1953 optional statute authorized towns to
establish a board of public works to administer engineering activi-
ties. And in 1955 optional legislation enabled municipalities to in-
stall improved methods of property assessment.

Since 1915 six standard optional forms of city charters have been
made available to cities other than the City of Boston (See C.L. c.
43). Of these six optional types, Plans A, B, C and D were author-
ized by 1915 statutes (c. 267); Plan Eby a 1938 law (s. 378); and
Plan Fby 1959 legislation (c. 449). Submission of any one of these
six plans to local referendum must be requested by petition of 10%
or more of the voters.

Currently, 17 cities are functioning under the six optional char-
ters, the distinguishing features of which are summarized below:

Plan A. Strong Mayor Charter. The voters elect on a non-par-
tisan basis: (a) a mayor, (b) six school committee members, and
(c) a city council of nine members elected at large. The mayor
and council serve for two-year terms, while school committeemen
serve for either three or four year staggered terms. Plan A mayors
serve as ex officio members of their school committees. They ap-
point all city department heads and board members without ap-
proval by the city council, other than school officials appointed
solely by the School Committee.

Plan A charters have been in effect since 1934 in Fall River and
since 1955 in Quincy. By virtue of a 1948 statute with amend-
ments (c. 452) Boston is governed under a variation of the standard
Plan A charter. This strong mayor special charter authorizes the
mayor to appoint most department heads without the approval of
the city council, but such approval is required in some cases.

Optional City Charters
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Plan B Weak Mayor Charter. This plan provides for a larger
and stronger city council than under Plan A, consisting partly of
members elected from wards and partly at large. In cities of eight
or more wards, the council contains 15 members, one elected from
each ward and the balance at large; in smaller cities the council is
limited to 11 members chosen in similar fashion. The mayor ap-
points all department heads and board members subject to approval
by the city council in all cases except that of the appointment of a
city solicitor. With respect to terms, nonpartisan elections and
other matters, this plan resembles the Plan A charter.

Plan B charters are in effect in these seven cities: Salem (since
1915), Fitchburg (1916), Newburyport (1919), Marlborough
(1922), Waltham (1922), New Bedford (1938), and North Adams
(1957).

Plan C Commission Charter. This charter plan provides for a
five-member nonpartisan commission which functions as both an
executive body and a city council. The five Commissioners are
subject to election for two-year terms; and assign themselves to
serve as: (1) mayor and commissioner of administration, (2) com-
missioner of finance, (3) commissioner of public health, (4) com-
missioner of public works, and (5) property commissioner. This
commission has charge of all municipal activities except schools,
which are under a separately-elected school committee.

No city now uses a Plan C charter. This type of government
formerly enjoyed a vogue but has since been dying out.

Plan D Council-Manager Charter. This charter provides for a
city council of seven or nine members (depending on the number
of city wards) elected at large for two-year terms. The council
appoints, and may by a two-thirds vote remove, a city manager
who has charge of all city departments other than schools, and who
appoints the heads of such departments without council approval.
The maximum annual salaries of the city manager, set by the coun-
cil, are $20,000 in larger and $lO,OOO in smaller cities. The council
elects a mayor from its members to preside and to serve as cere-
monial head. Schools are wholly under a separate School Com-
mittee.

Plan D is in effect in the two cities of Haverhill (1949) and
Brockton (1959).
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Plan E Council-Manager Charter. This charter resembles Plan
D except in two significant respects. First, the proportional rep-
resentation (“PR”) method of elections is used for members of
both the city council and school committees, to give the factions
in the city representation according to voting strength. Second,
school committee members are elected for terms of only two years,
in contrast to the longer terms specified under Plans A, B, and D.

The “PR” election features have caused considerable controversy
because of voting complexities and the opposition of political lead-
ers. As a result legislation was passed in 1949 repealing the gen-
eral “PR” provisions of the Plan E charter, but making this repeal
contingent on local voter approval in referenda in those cities then
functioning under Plan E charters (c. 661). The “PR” provisions
were subsequently restored to the standard Plan E charter in 1952
(c. 152).

As a result, “PR” has been dropped by all but one of the six
original Plan E cities (Cambridge) since 1949. The five former
Plan E cities are Lowell (which adopted Plan E in 1942); Medford
(1947), Revere (1947), Gloucester (1951) and Worcester (1960).

Plan F Partisan Strong Mayor Charter. This plan was only
authorized in 1959 and is therefore the newest optional charter
form. It provides for a strong Mayor form of city government with
a city council chosen partly from wards and partly at large. It de-
parts from traditions of nonpartisan local government in Massachu-
setts by providing for nomination of city council members, mayor,
school committee and other elected officials in primaries of the po-
litical parties.

As in Plan A cities, the mayor appoints all city department heads
and board members, other than those appointed by the school com-
mittee, without requirement of approval by the city council. Un-
like Plan A, however, Plan F school committee members are elected
for terms of only two years on a partisan basis.

Plan F provides for a city council of from seven to 15 members,
depending on the number of wards in which the city is divided. In
the largest cities of 12 wards the 15-member city council consists
of 12 councillors elected from wards and three at large.

Plan F provisions setting salaries of the mayor and city council
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will be discussed in Chapter IX of this report. No city is now em-
ploying a Plan F charter.

Continued Use of Special Charters. More than a majority (22)
of the 39 Massachusetts cities continue to function under special
charters. These 22 cities are:

Attleboro
Beverly
Boston

Holyoke
Lawrence
Leominster
Lynn

Peabody
Pittsfield
Somerville
Springfield
Taunton

Chelsea
Chicopee
Everett
Gardner

Malden
Melrose
Newton

Westfield
Woburn

Northampton

For the most part, these special charters resemble Plan A or
Plan B optional charters. Two of these special charter cities
(Everett and Springfield) have bicameral city councils, a practice
common in the nineteenth century; and one city, Lawrence, has a
commission form of government resembling Plan C.

Over the years, cities and towns have been authorized to estab-
lish or unite in districts or “villages” for the performance of some
specialized municipal service. These districts may embrace only a
portion of the territory of a city or town; or they may be a com-
bination from two or more neighboring cities and towns. The for-
mer type of district often has its own “town meeting” of voters re-
siding in the area served and may even levy and collect its own
taxes and service charges. The latter type of district is usually
managed by a joint board of representatives; costs are usually ap-

portioned by statute or negotiated agreements.
The General Court has encouraged voluntary multi-municipal

service districts notably regional school districts and regional
health districts (G.L. c. 111, ss. 278-27C) by providing increased
state financial assistance. Especially since World War 11, the Gen-
eral Court has promoted such a regional district approach to edu-
cational, health and social services, both to cut costs and improve
services. As a result, at least 123 of the 351 cities and towns of
Massachusetts now belong to 42 regional school districts.

Special Service Districts
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The statutory powers of districts vary considerably according to
their statutory purposes. The courts usually restrict their inter-
pretation of these powers to those specifically granted or clearly
and reasonably implied. Being subject, like towns to Dillon’s Rule,
districts have even fewer powers because of the few purposes for
altered or abolished at the discretion of the General Court under
an 1873 decision (Rawson v. Spencer, 113 Mass. 40).

In certain instances, cities and towns desiring to organize dis-
tricts must first obtain the consent of a state administrative
agency; and similar approval may also be necessary to permit a
community to withdraw from the district. Thus, the prior approval
of the Division of Planning of the State Department of Commerce
is necessary to the formation of a regional planning district; Green-
head Fly Control “projects” may be organized only with the agree-
ment of the State Reclamation Board; regional school districts may
be formed only with the prior consent of two state agencies (the
Emergency Finance Board and the Department of Education); and
a school superintendency union may be organized, but not dissolved,
without the sanction of the State Department of Education.

The state laws of the past century authorized the cities and
towns to establish ten different types of special service districts;
another 15 types have been added in this century. As shown in the
accompanying Table 2 there are now 274 organized districts set up
by statute, aside from 14 counties, 39 cities, and 312 towns. Of
these special districts 36.9% are in the educational field, 26.2% re-
late to public works and utilities, 22.6% provide health and social
service, and 14.3% other purposes.

“Ripper” Laws

“Ripper laws” enacted by the General Court vest in the Governor
and Executive Council the appointment of certain local officials
previously appointed locally in some way, or shift the control of
local finances of a municipality to a special state board. In some
instances, this “ripper” legislation reflects partisan controversies
or local misgovernment, in other instances, it has stemmed from
local financial crises brought on by the Great Depression of 1929.

“Ripper” statutes have been especially numerous in respect to
the capital city of Boston. In 1885, the General Court placed the



1961.] SENATE —No. 580. 67

Number of Special Local Districts in Massachusetts
by Type of Service Rendered, 19601

Type of Unit No.
Educational Service

Library District 4
Regional School District 42
Superintendency District 0
Superintendency Unions 55

Total 101

Health and Social Service
Contagious Disease Hospital 0
Greenhead Fly Projects 2
Health Services District 12
Regional Health District 2
Welfare District 28
Veterans’ Services District 18

Total 62

Planning
Historic District 4
Regional Planning District 2

Total 6

Type of Unit No.
Public Works and Utilities

Public Beach District 0
Reclamation District 0
Soil Conservation District 15
Sidewalk Improvement District 0
Street Lighting District 3
Sewer District 2
Transportation Areas 1
Water (Water Supply) Districts 51

Total 72

Protective and Other
Gen. Improv. District and Villages 0
Building Inspection District 0
Fire District 29
Fire and Water District 4
Police District 0

33Total

Total, All Special Districts 274

tin addition local government units exist in 14 Counties; 39 Cities, (22 special
charters, plus 17 standard optional charters); and 312 Towns, (271 open
meeting, plus 41 representative town meeting)

Source: Mass. General Laws. Some districts have similar names, but are
authorized by different statutes and have different powers, duties,
and forms of organization and financing. Some districts, authorized
by law, do not exist.

Boston police force under the control of a three-member police com-
mission appointed by the Governor, with the approval of the Ex-
ecutive Council (c. 323). In 1906 this commission was abolished
and its duties assigned to a police commissioner, appointed in like
manner (c. 291). Similar statutes were subsequently enacted em-
powering the Governor and Executive Council to appoint the three-
member licensing board (Acts of 1906, c. 291), the five-member
city finance commission (Acts of 1909, c. 486), and the now de-

TABLE 2
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funct Boston Port Authority (Acts of 1929, c. 229). The police
commissioner, licensing board and finance commission continue to
this day to be appointed by the Governor and Executive Council.

Boston has also been subject to special legislation affecting build-
ing and zoning regulation, in contrast to local option applicable
elsewhere under the General Laws. From 1907 to 1939 city build-
ing regulations were established by statute, rather than by ordi-
nance (Acts of 1907, c. 550 and Acts of 1938, c. 479). In the latter
year, the General Court authorized the city council to adopt ordi-
nances amending the building code as recodified by the state (Acts
of 1939, c. 217). Similarly, zoning regulations were prescribed by
special statute, rather than by ordinance, from 1924 to 1956 when
the earlier statute was repealed. Statutes enacted thereafter per-
mit such regulations to be made by the city zoning commission,
subject to the approval of the mayor. However, Boston may not
avail itself of the provisions of the general zoning enabling act
(G.L. c. 40A) applicable to other communities.

Recently, the General Court has given Boston some degree of re-
lief from the rigid restrictions of its special statutes. A 1953 spe-
cial “home rule” law empowered the city council, with the approval
of the mayor, to adopt ordinances reorganizing city executive de-
partments (Acts of 1953, c. 473).

Boston’s susceptibility to such “ripper” legislation dates from
the earliest colonial period, and has been attributed by various au-
thorities to the following four factors, namely:

(a) Location of the state capital inBoston.
(b) The increasing financial dependence of the city upon the

Legislature.
(c) Political balkanization of the metropolitan area of which

Boston is the inner city.
(d) Past conflicts between the city and the General Court when

different political parties dominated City Hall and the State
House.

The City of Chelsea is still subject to a statute of 1916, under
which the Governor and Executive Council appoint the three mem-
ber board of excise in Chelsea which controls licensing in that city
(c. 310).
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Depression-born financial troubles of the 1920’s to 1930’s were
particularly devastating to textile communities of New England.
As a result, four cities and towns were placed under the supervision
of special three-member finance boards appointed by the Governor
and Executive Council. Such boards functioned in the City of
Lowell (1926-1936), the City of Fall River (1931-1942), and the
Town of Millville (1933-1944) for about ten years before they were
abolished and the communities restored to full control of their
own affairs. However, the Town of Mashpee on Cape Cod (popu-
lation 755) remains under the supervision of a state advisory com-
mission created in 1932 (c. 223).

The constitutionality of “ripper” legislation has been proclaimed
by the Supreme Judicial Court in the 1889 case of Commonwealth
v. Plaisted (148 Mass. 375), and later the case of Paquette v. City
of Fall River (278 Mass. 172) decided in 1932. This latter decision
involved the validity of an order by the state-appointed Fall River
board of finance reducing the salaries of school teachers below the
amounts specified in agreements between these teachers and the
school committee. The Court sustained the board on the basis of
opinions following the doctrine of Dillon’s Rule.

The General Court continues to exercise its power of abolishing
and merging towns, though to a much lesser degree than in Colo-
nial days. The last such abolition occurred in 1927 when four
towns (Dana, Enfield, Greenwich and Prescott) were abolished to
make way for the Quabbin Reservoir in west central Massachusetts
(c. 321). Due to the inevitability of the new reservoir, this legis-
lation was not submitted to the voters for local approval. How-

ever, in nearly all other similar instances since the Revolution, a
local referendum has been required.

Although Massachusetts lacks constitutional or statutory “home
rule” for its cities or towns, the General Court has endeavored to
meet home rule complaints of municipalities by imposing certain
procedural restraints upon petitions for special legislation affecting

Abolition of Four Towns in 1927

“Home Rule” Requirements of Legislative Procedure
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local governments. As separately indicated below, some of these
restraints are embedded in the General Laws, and others are in-
corporated in the Joint Rules of the Legislature.

The General Laws require certain procedure with respect to peti-
tions for a special law relative to the incorporation, annexation or
partitioning of a city or town. The petitions must be properly pub-
lished for each of three weeks in an approved newspaper before be-
ing filed prior to the start of an annual session of the General
Court. (Acts of 1832, c. 59; G. L. c. 3, s. 5).

This statute, which has long been in effect, was sustained in 1874
by the Supreme Judicial Court as a legitimate exercise of the Legis-
lature’s power to regulate its own procedures and the form which
petitions for legislation may take (See Coolidge v. Inhabitants of
Brookline, 114 Mass. 592, and also Mass. Constit., Part I, c. I: s. 11,
Art. VII and s. m, Art. X).

The preceding statutory public notice requirement is supple-
mented by Joint Rules 8 and 9 of the General Court, which were
adopted originally in 1890. Joint Rule 8 forbids a legislative com-
mittee to report favorably a bill or resolve affecting a particular
municipality unless it is based upon a petition duly referred, and
for which adequate advance notice has been given by “public ad-
vertisement or otherwise to all parties interested,” or until the com-
mittee receives satisfactory evidence that such parties have in
writing waived public notice. A point of order may be raised
against a bill for violations of Joint Rule 8. Joint Rule 9 similarly
requires an adverse report by legislative committees on any special
local bill which has not been submitted in compliance with the
public notice requirements of Chapter 3 of the General Laws, un-
less satisfactory evidence is presented to the committee that all in-
terested parties have agreed to waive such public notice.

Four other rules of the General Court Joint Rules 7A, 7B and
7C, and House Rule 28 require that special bills affecting particular
local governments be submitted first to the local chief executives
and municipal legislative body of the community concerned for

Statutmy Requirement of Public Notice

Procedural Requirements in Legislative Rides
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their review and comment, before action is taken thereon by the
General Court. If these requirements are not met, negative action
is specified by the foregoing four rules. These rules may be sus-
pended by a two-thirds vote of each chamber (Joint Rule 33).
However, while statistics of suspensions of Joint Rules 7A-7C are
not immediately available, experienced legislators and legislative
officers report that such suspensions are extremely rare, and that
established legislative policy is to enforce these rules tightly.

Since World War H, 27 bills have proposed extension of some
measure of home rule power to the cities and towns of Massachu-
setts. The first proposal in this long parade (House, No. 893 of
1946), was introduced for Mayor James M. Curley, and would
have made city charters subject to alteration by local popular
initiative and referendum. After an unfavorable committee report
this proposal was rejected. The same rejection occurred in the
following year (House, No. 266 of 1947).

In 1948 the Legislature had its first opportunity to consider a
broad gauge attempt to grant effective constitutional autonomy to
cities and towns. Representative Louis K. Nathanson of Boston
introduced a proposal to revise the Constitution in a sweeping man-
ner (House, No. 1717 of 1948). This bill included substantially the
content of the above 1948 and 1947 proposals but added much
more. The most striking of the suggested additions provided that
“municipalities shall have authority to exercise all powers of local
self-government and to adopt and enforce within their limits such
local police, sanitary and other similar regulations as are not in
conflict with general laws” and, further, “any municipality may
frame and adopt or amend a charter for its government.” This
quoted language is virtually identical with that of the Ohio Con-
stitution at Article XVIII. The process was repeated when an
identical bill filed in 1949 by Rep. Charles Kaplan of Boston
(House, No. 1090) received an unfavorable committee report and

CHAPTER IV. LEGISLATIVE BACKGROUND OF
MASSACHUSETTS HOME RULE ISSUE

Proposals After World War n
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was rejected by the General Court. The detailed provisions of the
1948 and 1949 bills were as follows (bracketed text indicates ma-
terial to be omitted from existing law; and italics show new pro-
visions which it is proposed be added to Article II of the present
amendments of the State Constitution):

Section 1. (Present Provision of Article II). The general court shall
have full power and authority to erect and constitute municipal or city gov-
ernments, in any corporate town or towns in this commonwealth, and to
grant to the inhabitants thereof such powers, privileges, and immunities,
not repugnant to the Constitution as the general court shall deem necessary
or expedient for the regulation and government thereof and to prescribe
the manner of calling and holding public meetings of the inhabitants, in
wards or otherwise, for the election of officers under the Constitution, and
the manner of returning the votes given at such meetings; provided, that
no such government shall be erected or constituted in any town not con-
taining 12,000 inhabitants, nor unless it be with the consent and on the ap-
plication of a majority of the inhabitants of such town, present and voting
thereon, pursuant to a vote at a meeting duly warned and holden for that
purpose. [And provided also, that all by-laws made by any such municipal
or city government shall be subject, at all times to be annulled by the gen-
eral court.]

[Nothing in this article shall prevent the general court from establishing
in any corporate town or towns in this commonwealth containing more than
6,000 inhabitants a form of town government providing for a town meeting
limited to such inhabitants of the town as may be elected to meet, delib-
erate, act and vote in the exercise of the corporate powers of the town sub-
ject to such restrictions and regulations as the general court may prescribe;
provided, that such establishment be with the consent, and on the applica-
tion of a majority of the inhabitants of such town, present and voting
thereon, pursuant to a vote at a meeting duly warned and holden for that
purpose.]

Section 2. Municipalities shall have authority to exercise all powers of
local self-government and to adopt and enforce within their limits such local
police, sanitary and other similar regulations, as are not in conflict with
general laws.

Section S. Subject to the provisions of section 2of this article any mu-
nicipality may frame and adopt or amend a charter for its government.

Section Jj. Amendments to any charter framed and adopted as herein
provided may he submitted to the electors of a municipality by a two-thirds
vote of the legislative authority thereof, and, upon petitions signed by 10%
of the electors of the municipality setting forth any such proposed amend-
ment, shall be submitted by such legislative authority. If any such amend-
ment is approved by a majority of the electors voting thereon, it shall be-
come a part of the charter of the municipality on the following first day of
January. A copy of said charter or any amendments thereto shall be certi-
fied by the clerk of the municipality to the secretary of state within 30 days
after adoption by a referendum vote.
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Attempts to grant greater discretionary powers to the cities and
towns were not successful until 1951 and then only in small degree.
Surprisingly, no such proposal had arisen in the 1950 legislative
session despite the apparent attachment of many municipal officers
to the home rule theme. In fact, only once again, in 1959, did such
a condition obtain in the 15 years under review. The measure filed
in 1951 by Representative Howard Whitmore of Newton was
largely the handiwork of the Massachusetts Federation of Tax-
payers Associations, (House, No. 1253). This bill did not seek
constitutional revision, but rather proposed statutory changes (of
G.L. c. 40). A principal provision of the bill was the proposed
local power to repeal or rescind a law previously accepted. The
basis of this approach was that when local governments are au-
thorized to decide whether to try something it makes sense to
authorize them to decide whether the experiment has succeeded.
When the Joint Committee on Municipal Finance reported the
measure (as House, No. 2557), the rescission section was gone and
the reported bill dealt largely with housekeeping items, such as
making contracts, establishing hours of work of municipal em-
ployees, managing public lands and transfers between appropria-
tions. In this reduced form, the bill became law (Acts of 1951,
c. 798).

Three petitions were filed in 1952 and all were rejected. One of
them, sponsored by the Massachusetts Social Security Association,
Inc., proposed legislation authorizing municipalities to borrow up
to 30% of their local valuations for not more than a 10-year term
(Senate, No. 398). A second bill, which was filed by Representa-
tive now Senator C. Eugene Farnam of Medford, proposed
a constitutional amendment requiring local acceptance of legisla-
tive enactments which affect cities and towns before they become
effective (House, No. 1676).

The third and last petition of this kind in 1952 was a constitu-
tional proposal supported by Representative Howard Whitmore of
Newton, Representative John J. Toomey of Cambridge, and the
Massachusetts Taxpayers Federation. This proposal forbade the

Statutory Grants of Power to Municipalities in 1951

Prohibitions of Special Local Laws



[Mar.SENATE —No. 580.74

General Court to pass any law changing the “powers, rights, duties,
property or affairs of a particular city, town, or water, light, or fire
district, or of any officer or agency thereof acting in its behalf”
unless (a) the affected locality approved or requested the special
law, or (b) the General Court passed the special local law by two-
thirds vote in each branch upon request of the Governor (House,
No. 1199).

The import of this amendment was to prohibit passage of special
laws affecting particular municipalities without their advance ap-
proval. The proposed amendment would not prohibit absolutely
all local special laws but was intended to impose only the above im-
portant procedural limitation. This principle has been the focal
point in subsequent years in the struggle for a municipal home rule
constitutional amendment. From 1953 to 1960, inclusive, no fewer
than six identical petitions were filed under direct or indirect spon-
sorship of the Massachusetts Taxpayers Federation (see House
Nos. 889 of 1953, 1849 of 1954, and 1838 of 1958; and Senate Nos.
183 of 1956, 24 of 1957, and 16 of 1960). The Joint Committee on
Constitutional Law reported such proposals favorably in 1954,
1956, and 1960, but the General Court rejected them nevertheless.

Local Resistance to Added Financial Burdens

A similar companion constitutional proposal initiated by the
Massachusetts Federation of Taxpayers Associations to restrain
the General Court from passing laws imposing additional costs on
cities and towns without (a) local consent or (b) without provid-
ing for State assumption of the added costs. Furthermore, the
Legislature would not be allowed to pass general or special law,
granting exemptions from local taxation, regulating municipal em-
ployment, or increasing benefits payable to any class of persons
without approval of such laws (a) by the local voters concerned or
(b) an implementing local appropriation (see Senate, No. 182 of
1956; 20 of 1957; and 15 of 1960; and House, No. 1839 of 1958).
These 1956-1960 Federation proposals for constitutional revision
have also been rejected by the General Court.

In the realm of non-constitutional statutory measures, once
again, there remain but three proposals in the period prior to the
current session to recount. A bill was rejected by the 1953 Gen-
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eral Court which proposed enactment of certain previously rejected
features of the Whitmore-Federation proposal of two years before
to amend certain sections of Chapter 40 of the General Laws
(House, No. 1587). A 1955 bill was defeated which would have
provided a modicum of home rule to municipalities by absolving
them of responsibility of submitting direction signs, warning signs
or lights, curb, street or other traffic marking, mechanical traffic
signal systems and similar devices to the State Department of Pub-
lic Works for approval if the cities or towns employed qualified
traffic engineers (House, No. 1332). The last of the proposals
which have already found resolution before the 1961 session is
House, No. 721, proposing a legislative study of home rule which
was introduced by Representative Herbert B. Hollis of Braintree in
1960. The history of this bill is told in Chapter I.

At this legislative session four pending constitutional proposals
would strengthen the position of the cities and towns vis-a-vis the
Legislature. They have all been favorably reported by the Joint
Committee on Constitutional Law and await final legislative ac-
tion. The first of these was co-sponsored by Senator Robert P.
Cramer of Berkshire and by the Massachusetts Taxpayers Federa-
tion; it repeats in similar language the Federation’s 1952 amend-
ment limiting enactment of special local laws to those which have
been locally requested or have been approved in advance by the
municipality affected (Senate, No. 145). The second similar pend-
ing home rule bill is based on the petition of Augustin H. Parker
and filed by Senator Richard R. Caples of Suffolk; it would restrain
passage of special local laws (Senate, No. 144).

Third, there is the more recent proposal of the Taxpayer Federa-
tion filed by Senator Cramer which would prevent legislative im-
position of additional costs upon cities and towns without local con-
sent (Senate, No. 146 of 1961). An identical proposal has also been
filed by Senator Mario Umana of Suffolk (Senate, No. 17). Both
bills are designed to prevent enactment of laws that could adversely
affect municipal expenditures and taxation.

These four pending proposals are examined more fully in Chap-
ter VH of this report.

Pending Proposals of 1961
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The legislative record in four of the last ten annual sessions
(1950, 1956, 1959 and 1960) shows a remarkably constant pattern
of involvement in matters of essentially local interest. To deter-
mine the frequency and manner in which the General Court has
concerned itself with municipal affairs, the proposals of four se-
lected years, that conceivably affected cities and towns as political
entities, were closely analyzed (see Appendix C).

In selecting the measures to be analyzed, the following numbered
legislative documents were excluded: (a) all resolves, reports, or-
ders and similar documents, (b) bills relating principally to the
state administration of state functions, (c) bills dealing with a
county or county activity, the Metropolitan District Commission,
and the Metropolitan Transit Authority, (d) bills relating to court
structure, and (e) bills making assignments to the State Depart-
ment of Public Works within designated municipalities.

The remaining genuine municipal bills which were analyzed
therefore included only these bills which (a) affect cities and towns
generally or by class, (b) those which specifically mention some
municipality, or (c) legislate for the City of Boston.

Serious doubts arise over inclusion of bills dealing generally with
public personnel policies (specifically, retirement and civil service
matters). They were resolved by excluding all such bills unless
they applied to particular persons or places. The number of this
type of measures that were not deemed to merit inclusion as mu-
nicipal bills averaged 120 bills for each of the four sessions re-
viewed.

One further matter should be mentioned in connection with the
compilation and analysis covered by this chapter, namely: that the
initial number of Senate and House bills filed is somewhat less than
the total numbers which are assigned to all bills: this difference is
due to the fact that when measures are materially redrafted dur-
ing committee deliberation they are then reprinted with newly as-
signed numbers. The cumulative effect of this process, while per-
haps not numerically significant, does distort the findings insofar
as fewer substantive proposals are made in each session than the
number of municipal bills counted.

The following Table 3 presents information relative to bills con-

Legislative Involvement in Local Affairs



1961.] SENATE —No. 580. 77

sidered by the General Court in each of the four selected years of
1950, 1956, 1959 and 1960, (a) all bills of all types filed; (b) the
municipal bills alone that were filed; and (c) the numbers of those
municipal bills which were enacted, arranged according to degree
of freedom which localities have in complying with their terms.
The latter statutes include both general and special local laws and
are grouped under the three basic headings of (1) “acceptance
statutes”, (2) “permissive statutes”, and (3) “non-permissive stat-
utes”; these headings are defined as follows:

(1) Acceptance Statutes. These statutes do not take effect in a community
unless “accepted” by vote of the local electorate, city council, town meet-
ing, or other body which may be specified. Such acceptance statutes may
grant some corporate power which is otherwise not available locally, e.g.
the power to consolidate all municipal engineering activities under a uni-
fied department of public works. Or they may authorize a city or town to
replace the existing special charter with one of the standard optional char-
ters, such as Plan A (G.L. c. 43). Or they may require a city or town to
follow a specific course of action within the corporate powers which the
community may already possess, such as statutes fixing the rate of salary
of particular municipal employee groups (for example, G.L. c. 41, s. 10SD re
a $5,500 minimum salary for firemen).
(2) Permissive Statutes. These statutes do not require a local vote of ac-
ceptance before they may take effect in a community. Instead, they simply
grant powers to a city or town which it may use if it so desires. Thus, one
such statute says that a town “may provide by by-law for the establishment
of a personnel board or other agency” to administer the municipal person-
nel program; however, no city or town is required to create such an agency
(G.L. c. 41, s. 108C).

(3) Non-permissive Statutes. These laws are made applicable to the city
or town on a mandatory basis, whether the locality agrees with the law or
not. Some non-permissive statutes impose an obligation on the community,
such as the duty of maintaining a public school system (G.L. c. 71, s. 1). Or
they may confer benefits on the city or town, as in the case of the law pro-
viding state grants for the transportation of school children (G.L. c. 71, s.
7A). In Table 3, it will be noted that the two columns used for this cate-
gory differentiate between obligations incurred and benefits conferred by
non-permissive municipal statutes.

Table 3 indicates that the proportion of bills of immediate local
concern has not fluctuated materially among the total annual num-
ber of legislative proposals during the decade covered and consti-
tutes very close to one-fifth of each annual total legislative load.
This proportion may or may not rouse criticism as undue legislative
encroachment upon local affairs. However such encroachment is
deemed to have occurred, the severity of that criticism is ap-
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Nature of Municipal Bills Considered by General Court

No. Measures Filed Number of Enacted Municipal Bills by Type
All Municipal “Accept- “Permis- Non-Permissive Total
Pur- Bills ance” sive” Impose Confer Munic.
poses Only Stats. Stats. Oblig. Benefit Stats.Year
3,567 734 77 156 73 15 3211950

1956 4,130 781 71 99 60 23 253
1959 3,907 859 71 68 72 22 233
1960 4,205 828 115 74 68 33 290

Total 15,809 3,202 334 397 273 93 1,097

preciably softened by the relative paucity of the non-permissive
legislative enactments imposing direct obligations upon localities
which are included. In the four selected years of the past decade
covered in Table 3 the total number of both “acceptance” and
“permissive” statutes (731) amounted to 66% of all municipal laws
enacted (1,097). This table does not attempt an analysis of the
extent to which local officials petition for the enactment of appar-
ently obligatory legislation. Such a factor is not tabulated here
because of the difficulty in ascertaining the real source and motiva-
tion of proposed bills.

As shown in the tabulation, the percentage of municipal bills
which were filed that reached enactment in each of the last three
of the four selected years, is strikingly similar; in 1956, 1959, and
1960, enacted bills ranged between 28% and 35% of the total filed.
As for the out of line 1960 results, the comparable disproportion-
ately high figure of 44% is undoubtedly explained by conditions
peculiar to that year. In that year, 86 measures authorized nearly
as many individual cities and towns to borrow, mostly for school
construction purposes, (78 of these 86 measures were enacted into
law). These 86 local borrowing authorizations were from three to
four times the number similarly filed in the other three later legis-
lative sessions tabulated.

With respect to municipal functions, services, and activities as
to which legislative action has occurred, there are three large areas
that assume major importance; (a) form of government and man-
ner of procedure, (b) personnel, and (c) finance. These three
areas alone account for more than two-thirds of the 3,202 munici-

TABLE 3
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pal bills filed. The structure of government, municipal election
procedures, and the working conditions, salaries classification, civil
service status, tenure, and retirement benefits of municipal officers
and employees are far and away the most frequently considered
topics. When added to matters affecting tax policies, debt limits,
appropriations, financial administrative procedures and the valida-
tion of local acts and proceedings, their cumulative total reaches
2,112 in the four years observed.

The above generalizations are spelled out in considerable detail

TABLE 4
Summary of Legislative Action on Municipal Bills

Considered by General Court in 1950, 1956, 1959 and 1960
Non-Permissive

Subject Matter No. of Statutes Other Statutes Tot. No.
of Bills and Bills Impose Confer Per- Accept- Statutes

of Statutes Enacted Proposed Oblig. Benefit missive 1 ance 2 Enacted
A. Local Government Personnel 842 77 41 160 278

1. Civil service; tenure 293 31 2 90 123
2. Retire, benefits; pensions 217 16 15 28 59
3. Salaries; work conditions 217 22 8 30 60
4. Other 115 8 16 12 36

B. Gov. Org. and Procedures 713 88 58 38 73 257
1. Structure of government 329 47 5 13 49 114
2. Election procedures 174 28 1 1 15 45
3. Contracts and leases 74 7 17 6 30
4. Other 136 6 52 7 3 68

C. Municipal Finance 631 20 19 210 28 277
1. Taxation ~V2A 2 1 8 5 16
2. Borrowing 157 2 4 112 3 121
3. Appropriations 162 8 2 70 11 91
4. Financial Administration 103 6 2 19 8 35
5. State aid generally 85 2 10 1 1 14

D. Education 137 4 6 5 1 16
E. Planning, Zoning, Redevelop. 155 30 1 7 0 38
F. Highways, Motor Vehicles 132 8 2 6 6 22
G. Health, Welfare, Vets. Benefits 96 4 1 4 9 18
H. Housing 103 10 3 2 2 17
I. Public Safety 143 13 1 10 3 27
J. Other Municipal Activities 250 19 2 74 52 147

1. Trans, of real property 142 6 47 45 98
2. Water supply 62 9 1 17 5 32
3. Miscellaneous 46 4 1 10 2 17

TOTAL 3,202 273! 93 397 ”334 L097

1Includes special and general statutes which grant local powers without re-
quiring a local vote “accepting” the law before the powers conferred can be
used.

2 Includes special and general statutes which grant local powers, but require
a local vote “accepting” the law before the powers conferred become available
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for the four selected years of 1950, 1956, 1959 and 1960 in the three
tabulations consisting of the three parts of Appendix C. In addi-
tion the accompanying Table 4, presents the same data for the four
years as a whole.

Legislative Response to Requests for Local Legislation

The General Court of Massachusetts is frequently criticized for
interfering unduly in areas more appropriately the responsibility
of local governments. Massachusetts is often characterized as a
state in which local self-determination is more illusory than real.
In the four years under study (1950, 1956, 1959, and 1960) these
propositions can be substantiated and also refuted, at least par-
tially. Conclusions will be conditioned largely by the conception
of home rule which the previewer brings to the record since there
is much evidence on both sides of the argument. The treatment of
the City of Boston discussed below, is a case in point.

If the local sensibilities of Boston have been the object of callous
disregard by the General Court, a significantly large number of
enactments would seem likely that immediately impose external
obligations. That such is not the case is indicated in Table 5.

TABLE 5

Bills Affecting Boston, in 1950, 1956, 1959 and 1960
Bills Filed Bills Enacted

Accept- Permis- Manda- Accept-' Permis- Manda-
Yenr nnce sive tory Total ance sive tory
1950 ... IS 15 84 7

’

7
’

10
1956 ... 14 18 57 89 2 9 6
1959 ... 15 10 53 78 3 2 8
1960 ... 17 15 59 91 8 2 7

Total . . 64 58 220 342 20 20 31

A total of 220 mandatory Boston bills were filed in the four ses-
sions, under which that city must comply within the terms of the
individual bills if they are enacted. Actually only 31 were enacted
and therefore became binding upon Boston. By way of substantial

Bills Affecting the City of Boston
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contrast, the much higher ratio of nearly one-third (40 of 122) of
the combined acceptance and permissive measures affecting Boston
were enacted.

One factor, however, that weighs heavily in any judgment as to
how Boston fares at the hands of the Legislature and which does
not lend itself to either presentation in tabular form or quantitative
analysis is the subject matter of individual bills and, hence, the in-
tensity of the impact which they exert. It is very possible that a
single one of the 31 mandatory statutes might constitute a serious
encroachment upon assertedly local prerogatives. The most fre-
quent form of legislative intervention in local affairs by means of
mandatory special laws concerns such subjects as (1) form or
structure of Boston City departments and offices, including manner
of staffing; (2) specific salaries for certain classes of municipal
workers; (3) parking conditions and removal of vehicles from the
downtown streets; (4) improved pension awards for former em-
ployees; (5) police administration and law enforcement; and (6)
definition of building codes in the building field. Because these
subject areas are also those most frequently treated as acceptance
and permissive statutes, critics of the designs and methods of the
General Court might well ask why the obligatory attitude is em-
ployed at all.

Bills Affecting Other Localities
The number of “permissive” and “acceptance” statutes which

affect specifically named cities and towns, other than Boston, like-
wise far exceeds the number of special non-permissive (mandatory)
statutes under which the locality has no choice but to comply. In
the four selected years here reviewed, 1950, 1956, 1959, and 1960,
there were, respectively, 341, 311, 332, and 364 special bills filed
affecting designated municipalities. The sum of these proposed
special local laws (1348) represents slightly more than 7% of all
permissive, acceptance and non-permissive municipal measures
(15,809), filed in these four years. Of such special bills filed, 239,
173, 169, and 207 became law in 1950, 1956, 1959, and 1960, re-
spectively. The total of these enactments represents 71% of the
1,097 municipal statutes passed in the four selected years. It is in
this category that both permissive and acceptance statutes outstrip
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those with mandatory features by a ratio of approximately four to
one. That imbalance is all the more striking when one observes
that an appreciable portion of the mandatory laws represent legis-
lative validation or confirmation of specific acts or proceedings of
designated towns.

In the area of general legislation where no single municipality is
singled out for legislative attention, the record of the General Court
on the passage of bills is remarkably different. Of 1,512 such pro-
posals filed in the four selected years 255 were enacted. Most of
these measures contained obligatory features and did not extend
the options of compliance or non-compliance to the cities and towns.

As was the case in the record fashioned both for Boston and other
specified cities and towns, the Legislature has exhibited very con-
siderable interest in the subjects of job classifications, pensions and
annuities, election procedures, form of government organization,
and matters of municipal finance.

The great disparity between the successful enactment of meas-
ures adopted that affect local governments which are specifically
mentioned, and those successful measures that pertain to munici-
palities generally may merit the conclusion that the Legislature de-
mands considerable justification from proponents of general bills
before it assigns further general responsibilities.

The record further indicates that particular or peculiar condi-
tions of specific communities merit legislative treatment of two
distinctive types. One is that local petitioners or sponsors are pre-
sumed to understand local circumstances and, hence, are to be en-
trusted with authority to apply the remedies they seek, as witness
the strikingly high proportion of enactments to proposals. The sec-
ond condition is the lessened feeling of unwarranted legislative
encroachment through the extension of permission to act.

It is speculated that the legislative tendencies may result from
the fact that a significant number of legislators, perhaps as many
as one-half the General Court membership, either serves simul-
taneously or has had service experience as city or town officials.
Such experience should arouse sympathy for the problems posed
for localities by municipal bills.
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Local home rule proposals advanced in Massachusetts raise ob-
jections that local home rule contravenes the language and spirit of
the Constitution of the Commonwealth. The special provision con-
cerned is as follows:

“The people have a right, in an orderly and peaceable manner, to assemble
to consult upon the common good; give instructions to their representatives,
and to request of the legislative body, by way of address, petitions, or remon-
strances, redress of the wrongs done them, and of the grievances they suffer.”
(From Art. XIX of Declaration of Rights, dated 178Q)

Opponents of home rule assert categorically that, as long as such
rights are so guaranteed, any grant of new local home rule powers
must be considered unconstitutional, if individual petitioners would
thereby be denied their right to seek redress of grievances. On
this score the courts have agreed that the General Court has the
power to regulate the procedures to be followed by persons in peti-
tioning for new legislation, so long as the right of petition is not
denied altogether (Coolidge v. Inhabitants of Brookline, 114 Mass.
592, in 1874). Hence a constitutional amendment is necessary be-
fore an effective “home rule” barrier can be erected against peti-
tions for passage of special local bills.

Those persons resisting the proposed limitations of local home
rule powers on the Legislature are confident that the right to peti-
tion that body implies the right to be heard, and, further, the right
to compel some legislative action on the petition. In their view,
these rights stand either singly or collectively as a bar to conferring
power on cities and towns to legislate on matters that either ex-
clusively affect such localities or only incidentally relate to public
concerns of the Commonwealth.

This attitude seems to reflect the practice or custom of the Gen-
eral Court (1) to accept for consideration all petitions submitted
by individual members on their own behalf or on behalf of private
individuals or groups, (2) to hold public legislative committee hear-
ings on such petitions, and (3) to take favorable or unfavorable
action on the resultant committee recommendations. Any depar-

CHAPTER V. AREAS OF STATE-LOCAL CONFLICT
IN MASSACHUSETTS

Effect of Right of Free Petition
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ture from this custom is regarded as a serious step requiring the
most careful consideration of the costs of any proposed alternative.

If this viewpoint were to prevail the whole subject of this report
would be moot. Actually, the General Court ordered this home rule
study and report despite the above custom, and is likely to alter
state-local legislative relations relative to home rule if that altera-
tion has merit.

Shortly after work was started on this report last autumn, all of
the mayors and selectmen of the 351 cities and towns were asked
for their opinions concerning what home rule should consist of,
where they felt that home rule was inadequate in Massachusetts,
and what examples of state action constituted invasion of home
rule. Only 11 responses to this first request were received over
the next three months, and a second letter was therefore sent to all
local officials again inviting them to give their home rule views.

It is a striking commentary that only 40 of the 351 local officials,
who were twice so solicited for information, elected to reply. It
may well be that the failure of almost 90% of these officials to re-
spond at all is even more significant than the nature of the few
responses which were received and which are analyzed below.

The local complaints received are grouped below in order of
descending importance according to the number of times respond-
ent officials accused the General Court of improperly invading the
local home rule province (numbers in parentheses indicate the total
numbers of relevant replies): local personnel matters, especially
those dealing with compensation, civil service status, and tenure
(20); schools (11); acceptance statutes passed by the General Court
(10); financial matters including the assessment of district costs
(9); outdoor advertising controls (7); welfare (6); highway con-
struction and traffic control (6); and election law administration
(6). Trailing these complaints were those received from five or
less persons relative to the sale or transfer of park lands; legisla-
tive determination of local administrative organization; required
approval by the state of certain local by-laws; and restrictions
placed upon local planning and zoning powers.

Complaints of Local Officials
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Local Personnel Matters. Well calculated to rally local govern-
ment officials to the home rule standard are legislative enactments
that fix the compensation scale for municipal employees, or for the
labor which is employed by contractors on municipal public works
projects. Minimum wage laws for firemen, policemen, or any cate-
gory of municipal employees, including school teachers, are usually
regarded as incursions into areas that should be out of bounds to
the General Court. Some selectmen indicate local salary questions
should come within an inviolable local domain; other selectmen
and officials put a price on the principle of local self-determination
and suggest that the state be required to assume the added burden
of costs due to new state enactments.

Another item of legislative action in the field of personnel ad-
ministration that nettles local officials is the willingness of the Gen-
eral Court (a) to vote fringe benefits (various forms of insurance
coverage and increases in retirement allowances) on the petitions
of politically influential interest groups; (b) job classification; (c)
unlimited tenure for local jobs; and (d) overtime pay when
initiated by other than the locality concerned.

An extreme example of the sort of special law on local personnel
which arouses local resentment is the Brookline Firemen’s Pay Act
of 1960 (c. 586). When the Town Meeting of Brookline declined to
give local firemen salary increases of the dimensions requested by
that employee group, the firemen induced a Boston legislator to file
a bill under which their salaries would be raised by three salary
grades, subject to local voter approval at the November 1960 state
election (House, No. 2561). This bill, as finally revised and enacted,
required that the following exact question be placed on the ballot
in Brookline at that election:

“Shall fire fighters Grade X ($97.50), fire fighters (aide) Grade X ($97.50
plus $4.00), fire alarm operators Grade X ($97.50), fire lieutenants Grade
XIII ($108.50 plus $3.00), fire captain Grade XVI ($126.50), deputy fire chief
Grade XVIII ($141.50), be reallocated to three grades above their present
grade, which shall be fire fighter Grade XIII ($108.50), fire fighters (aide)
($108.50 plus $4.00), fire alarm operator Grade XIII ($108.50), fire lieutenant
Grade XVI ($126.50 plus $3.00), fire captain Grade XIX ($150.50), deputy fire
chief Grade XXI ($163.00) ?”

The cost of this statute to the Town of Brookline, if accepted by
the voters of that community, would have amounted to $133,275,
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or 72c on the local tax rate, according to financial officers of the
Town. The law was bitterly denounced by the Personnel Board,
Finance Committee and civic groups in the Town as an invasion of
a purely local “home rule” domain by the General Court, of the
wholly adequate general statutory authority already possessed by
the Town to fix the pay of its employees (G.L. c. 41, ss. 108 A and
108C). Further, critics asserted that this detailed question on the
ballot improperly asked the voters who were almost wholly unac-
quainted with the technical facts and details of personnel adminis-
tration to decide relevant salary issues on a purely emotional basis.
They charged that the General Court had set itself up as a “super-
Personnel Board” for the Town, in an effort to curry favor with
Massachusetts fire fighters association.

In contrast, the firemen argued that they had not been fairly
treated by the Personnel Board and Town Meeting. They denied
that “home rule” had been infringed since the law and the result-
ing salary raises would not be effective unless approved by the local
voters.

Ultimately, the voters rejected the statute at the polls in 1960.
This year the Brookline firemen have again petitioned the Gen-

eral Court for local salary legislation similar to the above 1960
statute (House, No. 1234 of 1961). The bill, filed once more by a
Boston legislator, was passed by the House of Representatives and
is now pending in the Senate Committee on Municipal Finance.
Brookline officials and civic organizations, and the major Boston
newspapers, have assailed this legislative action in terms reminis-
cent of last year’s controversy.

Acceptance Statute. The one subject that elicits the greatest
resentment among local officials relative to home rule is procedural,
not functional. Mayors, managers, and selectmen alike do not like
two types of so-called “acceptance statutes” under which statutes
as enacted do not take effect until they are also accepted by vote
of the municipal legislative body or electorate. These types of
acceptance statutes include: (1) special acts passed by the General
Court in response to the petition of a pressure group in the locality
concerned, without the prior endorsement or request of the city
council or town meeting; and (2) general laws, effective in a com-
munity upon local acceptance, which have been placed on the stat-
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ute books in response to group pressures, especially acceptance
statutes which relate to topics on which the local legislative body
already possesses general statutory authority to act.

Local officials complain that the General Court permits too many
unnecessary or unwise laws to be enacted on purely local matters as
to which the cities and towns already have authority to act on the
grounds that “the local people will decide the matter.” These local
officials assert that pressure groups are the principal beneficiaries
of this legislative practice, since these groups may then charac-
terize their soon-to-be-referred measures as state-approved acts.

In the same vein, this usage of the acceptance statute device also
further injures personnel policies. It encourages groups to compete
with one another, thus setting off requests for legislative treatment
at the state level that might better be decided locally on a uniform
basis.

The second reason municipal officials are not fond of such accept-
ance measures is that only a very small proportion of them can be
abandoned or “rescinded” if a community discovers through experi-
ence that the goals sought through their exercise are not being
reached. When the Taxpayers Federation first proposed a general
rescission law ten years ago, it commented that the acceptance de-
vice had been used for years to sidestep responsibility. While con-
ceding that there are certain acceptance provisions that cannot be
changed subsequently due to rights created by the accepted pro-
vision (e.g., civic service and retirement), the Federation argued
that the locality should nevertheless have the right to rescind a
statute on the ground that if it can be trusted to decide whether
to try something, it should likewise be trusted to decide whether
the experiment has succeeded or failed.

Other Complaints. The comments in the letters of some munici-
pal officials announced some dissatisfaction with legislative
handling of the subjects of taxation and indebtedness. However,
the attainment of home rule is not likely to change those assertions
greatly. Even in such an avowedly home rule state as Ohio, the
state assembly has the authority to regulate the fields of financial
administration and accounting procedures very closely; when the
Ohio Legislature adopts or utilizes a particular form of the tax
power, that use preempts that taxing field and makes it unavail-
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able for municipal governments. Home rule would be a slender
reed to lean upon if it is considered to be the means of escaping
local financial responsibilities.

Much the same observation is appropriate to three other areas
connected with local home rule about which some local officials took
exception.

(1) The construction of highways and later the control of flow
of traffic do not appear to be suited to the perils of local experi-
mentation. These are areas in which it is strongly arguable that
there is too little uniformity now. Granting cities and towns the
responsibility for devising and applying engineering standards to
roads or the freedom to design road signs seem to strain at the
meaning of home rule.
6724—Municipal Home Rule (Causeway)-Ethel GAL. 30

(2) Welfare programs and their administration and the respon-
sibility for orderly election procedures are also more and more fre-
quently becoming the principal responsibility of the state govern-
ment.

(3) Some local officials bitterly protest against state laws which
give certain licensing and regulatory powers to state agencies
rather than local authority. These officials are particularly un-
happy about the state law that vests control over advertising signs
in the State Outdoor Advertising Board rather than in the locali-
ties. Local authorities have no statutory power to regulate or re-
strict advertisements on or near public parks or boulevards. Sim-
ilarly, the awarding of alcoholic beverage licenses by the State
Alcoholic Beverages Control Commission has roused local contro-
versies. This result has stimulated demands that the municipal
government either be authorized to award these licenses, or at least
have a veto over the granting of licenses by the state agency.

Two alternative model constitutional home rule proposals have
been developed by two important national associations active in the
improvement of municipal government generally. Both of these

CHAPTER VI. MODEL CONSTITUTIONAL HOME RULE
PROVISIONS

Introduction
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proposals would establish a self-executing system of constitutional
home rule which would be granted only to localities adopting a com-
plete home rule charter. Divergent legal and philosophical criteria
are in effect in these two articles as will be indicated below.

The older of these two proposals was first made by the National
Municipal League (NML) in 1921 and now appears as Article VIII
in the League’s Model State Constitution, the fifth edition of which
appeared in 1948,1 with a sixth edition nearing completion at this
time. This NML proposal is reprinted in full in Appendix Aof this
report. It emphasizes a separation of governmental powers and
functions between state and local governments. It reflects the
“classical” theories long held by Howard L. Mcßain and others,
who conceive of the home rule charter as an instrument of grant
which must spell out the desired home rule powers rather spe-
cifically.

The second, more recent model proposal was published in 1953
under the title Model Constitutional Provisions for Municipal Home
Rule, by the American Municipal Association (AMA) ? This AMA
proposal, reprinted in full in Appendix B, follows the traditional
English theory of the city charter as an instrument of limitation.
It provides that municipalities having home rule charters shall
automatically possess all of the local government powers which the
legislature has the authority to delegate under the state constitu-
tion, except for two types of powers as follows: (a) those powers
which are denied or limited by the home rule charter adopted by
the city, and (b) those powers which are denied or limited by gen-
eral laws enacted by the legislature. Thus, the American Munici-
pal Association plan really calls for a sharing of legislative power,
rather than the separation of power between state and local levels
which is the essential component of the National Municipal League
approach.

Constitutional provisions resembling the National Municipal
League model have long been in effect in Missouri (1920) and

1 National Municipal League, Committee on State Government, Model State
Constitution With Explanatory Articles, sth ed. (rev., 1948), New York, N.Y.,
sth printing, 1959, 63 pp.

2 Fordham, Jefferson 8., Model Constitutional Provisions for Municipal Home
Rule, 1953, 25 pp. mimeo. Report to Committee on Home Rule of the Ameri-
can Municipal Association.
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Louisiana (1946). More recently they have been proposed in the
two states of Alabama (1949) and Kentucky (1957). On the other
hand, the principles of the AMA rather recent plan have been in-
corporated in the new Alaskan constitution (1959); in addition,
they have been incorporated in constitutional amendments which
have been advocated in the three states of New York (1959), Penn-
sylvania (1959) and South Dakota (1956).

National Municipal League Proposal

Home Rule Provisions of NML Model State Constitution
The self-executing constitutional home rule proposal (Art. VIII

of Model Constitution) of the National Municipal League applies
both to cities and, on a less generous scale, to counties. Its seven
sections are described by one leading authority as setting:

“

... forth the powers of home-rule cities in broad, general terms to pass
laws and ordinances relating to local affairs, property and government, withaffairs, property and government, with

The state legislature may still enact
ilicable to every city. The language

specific enumeration of certain powe:
laws of state-wide concern uniformly

designed to create a self-executing iniperium in imperio. There is a realm
of home-rule power, partially enumerated, which is not subject to legislative
control. Conflicts between home-rule power and matters of state-wide con-

cern must be resolved by judicial review.”i

For those cities not utilizing the home rule provisions of the Na-
tional Municipal League, the fundamental pattern of state-local
legal relationships consists of (a) general and optional laws for the
organization of those local governmental units which do not frame
and adopt home rule charters under the relevant constitutional pro-
vision, (b) authority granted cities and counties to draft their own
“tailor-made” charters, or (c) adoption by cities of the ready-made
standard optional charters made available by general law in Mas-
sachusetts and other states.

The provisions of the NML proposal in Article VIII, printed in
full in Appendix A, are summarized briefly here as follows:

Section 800. Directs the state legislature to provide by general law for:
(a) the incorporation, consolidation and dissolution of counties, cities and
other civil divisions; (b) the alteration of their boundaries, and (c) optional

t Bromage, Arthur W., What Is Home Rule? Paper prepared for National
Municipal League Conference, Memphis, Tenn., November 14, 1956, 32 pp.
mimeographed, at p. 3.
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plans of government for localities not adopting a home-rule charter. The
adoption of the latter optional plans is subject to a local referendum.

Section 801. Empowers any county or city to adopt and amend its own
home rule charter, subject to constitutional and general statutory regula-
tions. On petition of 10% or more of its local voters, approved by the elec-
torate at the next regular or special election, a county or city must estab-
lish a charter commission which will draft a home rule charter or amend-
ments to the existing home-rule charter, as the case may be. The proposals
of the commission take effect when approved by the electorate at a subse-
quent regular or special election.

Section 802. Cities, counties and other civil divisions are authorized to
transfer functions and powers among themselves, subject to the approval by
local voters in a referendum. The powers of counties are to be established
by “general optional law.”

Section 803. Relates to home rule charters for counties, a topic of little
significance for Massachusetts.

Section 801t. This provision is the heart of the Municipal home rule system
and its opening paragraph is therefore quoted below:

.. each city is hereby granted full power and authority to pass laws
and ordinances relating to its local affairs, property and government; and
no enumeration of powers in this constitution shall be deemed to limit or
restrict the general grant of authority hereby conferred; but this grant of
authority shall not be deemed to limit or restrict the power of the legis-
lature to enact laws of statewide concern uniformly applicable to every
city.”

In accord with the following summary description this section then con-
fers powers on home rule cities with respect to nine different areas of ac-
tivity, which are subject, however, to state legislative control through gen-
eral law. These nine broad areas include: (1) police and sanitary regula-
tions; (2) municipal borrowing and taxation; (3) all local public services,
such as hospitals, parks, water supply, etc.; (4) maintenance of museums and
provision of other cultural benefits; (5) local streets and other local public
improvements, including the related power of eminent; domain; (6) acquisi-
tion and operation of local public utilities; (7) municipal borrowing outside
debt limits to finance municipally-owned public utilities; (8) public schools
and libraries; and (9) public housing, rehabilitation of blighted areas, and
slum clearance.

It should be noted, however, that the assignment of these nine areas of
activity to local control do not provide a complete state-local separation of
functions in every instance. For example, other provisions of the Model
State Constitution empower the state itself to undertake housing and area
rehabilitation projects (Art. X, s. 1004).

Section 805. Localities are required to adopt annual budgets in such form
as the state legislature prescribes by general law. General Laws are au-
thorized for the auditing of local government accounts.

Section 806. This section reserves to the state legislature the power to
regulate local elections by means of general laws.

Of the remaining articles of the Model State Constitution, four
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articles bear directly on local government laws enacted by the state
legislature under authority of Article VIII. These four articles are
discussed in turn below:

(1) One of these provisions (Art. 111, s. 310) benefits primarily
those communities not having home rule charters. It states in part
that:

The legislature shall pass no special act in any case where a general act
be made applicable, and whether a general act can be made applicable

shall be a matter for judicial determination. No local act shall take effect
until approved by a majority vote of the qualified voters voting thereon in
the district to be affected.

(2) Another provision (Art. XI) provides for cooperation be-
tween different levels and units of government and enables the state
legislature to deal in a limited way with metropolitan problems.
Local governments are empowered to enter into agreements with
each other, with the state or with the federal government for “co-
operative or joint administration” of their functions or powers,
subject to state legislative power to “facilitate such arrangements”
(s. 1102). Further, the state legislature is empowered to facilitate
and encourage the consolidation of existing civil divisions, or the
establishment of cooperative enterprises on the part of civil divi-
sions (s. 1103).

(3) Article VII imposes certain requirements with respect to
public finance and authorizes state legislative regulation thereof.
Localities may levy taxes, appropriate public money or property, or
use their public credit directly or indirectly, for public purposes
only (ss. 701 and 705). “Wherever practicable” local purchasing
must be centralized and competitive bidding procedures utilized in
public purchases (s. 707). An excess condemnation clause stip-
ulates that localities taking property for a public improvement may
also take and pay for such additional property even though not oc-
cupied by the improvement if it is necessary to preserve that im-
provement (s. 709). Article VII thus acts in large measure as a
limitation on the financial powers available to home rule and non-
home rule communities under Article VIII.

(4) Article IX requires the establishment of a competitive civil
service merit system for state and local appointive employees
(s. 901).
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Arguments for National Municipal League Proposal

Proponents of the home rule article of the Model State Constitu-
tion concede that it seeks to create an imperium in imperio, or a
“domain within a domain.” This conclusion flows from the limita-
tion imposed on the legislature’s power of interference, as exempli-
fied in (a) the enumeration of certain local powers, (b) the general
grant of power to localities to regulate their “local affairs, property
and government, and (c) the reliance placed on the courts to in-
terpret the doctrine of matters of “local” versus “statewide” con-
cern. These proponents state that the defenses in the NML home
rule proposal against legislative interference with localities by gen-
eral or special law are theoretically more intricate than in the pro-
posal of the American Municipal Association which permits the
legislature to restrict municipal home rule extensively by means of
general laws.

Considerable attention has been given by proponents of NML,
Article VIII, to the matter of judicial efforts in home rule states to
interpret the meaning out of constitutional home rule provisions.
The explanatory text which accompanies the Model State Constitu-
tion asserts that

“A broad constitutional grant of home rule power requiring no legisla-
tive action is the basic principle of the... (constitution). This avoids the
dead end of the failure of the legislature to act. It also obviates the Mich-
igan situation where municipal powers are still determined basically by the
legislative home rule act pursuant to a constitutional principle. Finally, it
gives some protection to cities of industrial states from discrimination by
legislatures that are rural in character.

“Providing constitutional home rule for cities is a complex problem. Where
the constitutional principle is not self-executing, the legislature may fail
to act.... If the constitutional language is self-executing, as in Ohio, mu-
nicipal powers of local self-government may bo extended or restricted by
judicial interpretation ...

“The Model State Constitution faces this problem of the courts by spe-
cifically enumerating large segments of municipal authority....Further
definition of municipal authority over local officers, property and govern-
ment depends, of course, on the legislature and the courts. In this way sec-
tion 804 avoids the broad grant without any enumeration and also avoids
constitutional language leaving the determination of municipal powers en-
tirely to the vagaries of legislative action.

“When all is said and done, it must be recognized that the ultimate
success of the home rule section of the... (constitution), like many of the
home rule articles now existing among the states, rests upon a wiser and
broader sweep of judicial interpretation. No constitutional language can
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finally settle all the controversies between the power of the state and the
responsibilities of local self-government. The principles of section 804 are
the most practical in the light of legislative and judicial history in this con-
tinual conflict.”!

Advocates of the Model State Constitution also believe that it (a)
emphasizes the values of home rule and optional charter laws, (b)
properly subjects certain matters to state supervision and control,
and (c) provides flexibility and broad power of action to state and
local legislative bodies at their respective levels. Local power to
devise forms of local government and administration is regarded
both as important for local self-government and as a necessary
stimulant to local responsibility. By freeing the state legislative
docket of special bills and of certain types of general bills elim-
inated by Article VIII, the National Municipal League hopes to
promote more efficient and responsible action by the legislature and
the local governments.

Criticisms of National Municipal League Proposal
Critics of the Model State Constitution and of similar state con-

stitutional provisions object especially to four features: (1) the
extent to which reliance is placed on judicial interpretation of
“local” versus “state” jurisdictions, (2) the attempt to demarcate
local functions in the constitution, (3) the failure to require stand-
ards for incorporation of home rule cities, and (4) alleged rigidities
in the power of the state legislature to cope with metropolitan
problems.

In respect to the first two of these points, one authority has ex-
pressed doubts about the traditional NML home rule approach, rep-
resented by NML Article VIII

“...because it strongly tends to dump political questions into the laps of
the courts... (and) ... is not based on a firm, clear line of distinction. It re-
mains to be demonstrated that any particular responsibility of government
is inherently either general or local in character. Conditions change and
there is no assurance that what might be deemed local today would be so
considered a year or so hence.

"This dynamic character of the subject militates strongly against resort
to specification. It is understandable that many exponents of home rule have
seized on the device of specification in order to make sure that by express

1 Model State Constitution with Explanatory Articles, op. cit., p. 47.
(This explanation of the NML proposal was prepared by Professor Arthur W.
Bromage of the University of Michigan.)
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constitutional provision municipalities will have particular substantive pow-
ers without dependence upon the state legislature.

"This approach inevitably moves toward an undesirable rigidity - unde-
sirable because we need flexibility and adaptability in governmental arrange-
ments.... It proceeds upon the assumption that representative government
is a failure in the field of state-local relations and proposes to deal with the
subject definitely in the organic law. While there is very substantial basis
for criticism of state legislatures in this area of responsibility, the funda-
mental solution is not the creation of imperia in imperio but in both impre
ing the legislative branch of the state government in terms of representa-
tion and responsible action and in nurturing a congenial climate of public
opinion for local autonomy ... ”1

The third criticism of the Model State Constitution is that state
legislatures are not required to establish minimum standards be-
fore cities desiring home rule charters may be so incorporated.
This criticism also applies to most existing home rule provisions
of state constitutions. Such critics assert that many municipali-
ties occupy too small a territory or have insufficient economic or
financial bases to be viable entities, and ought instead to be abol-
ished or annexed to other cities. This situation is said to have
grave implications for state grant-in-aid programs which may be
unnecessarily inflated because of demands by unviable pauper
cities. Certain of these critics fear that Article VIII gives un-
viable communities protection against legitimate legislative action
once they have obtained home rule charters.

The concluding fourth criticism, advanced by proponents of met-
ropolitan government, is that Article VIII may also obstruct legis-
lative efforts to merge cities and counties with home rule charters
in metropolitan areas. To the extent that these legislative meas-
ures affect the powers and functions of any home rule city in the
metropolitan area, approval of the local voters of that city would be
required (Art. 111, s. 310; Art. VIII, ss. 802-804). On this score, a
member of a New York legislative commission has stated that ■—

“In considering homo rule, there is a need to look to the future. Too
many people tend to look backwards, and to submit home rule proposals
which consider the past alone. The pressing local need now... relates, to
problems arising from metropolitanization,. suburban sprawl, and dynamic
economic and social changes.”2

1 Fordham, Jefferson 8., “Home Rule AMA Model,” New Look at Home
Rule, National Municipal League, New York, N. Y., 1955, p. 13.
Judge Francis Bergan, Vice-Chairman, N. Y. Temporary Commission on the
Revision and Simplification of the Constitution. Remarks to Charter Clinic
of National Municipal League, Phoenix, Ariz., November 13, 1960.
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American Municipal Association Proposal

The self-executing home rule proposal of the American Munici-
pal Association (AMA), titled Model Constitutional Provisions for
Municipal Home Rule, was drafted in 1953 by Dean Jefferson B.
Fordham. It is based on the concept of sharing state legislative
power between the state and local legislative bodies. Full legisla-
tive authority is granted to the localities, subject to control by the
state legislature through positive enactments which restrict local
legislative action or which deny power to local governments to act
in certain areas. This practice resembles the federal practice of
allowing states to act in areas of federal concern until Congress
preempts such areas with a federal statute. The issue of state vs.
local powers is thus largely removed from the courts as a constitu-
tional question. Dean Fordham, author of the AMA model, ex-
plains that

‘The distinctive feature 0f... (the AMA home rule provision) ... is a con
stitutional grant of substantive powers, which is effective without the aid of
enabling legislation but is not beyond legislative control. This reverses the
traditional home rule pattern; the power is there unless clearly denied by
positive enactment... (by the state legislature) ... The familiar home rule
distinction which has defied reasonably predictable application because of
its lack of a firm rational core, is laid aside... ”1

Sec. 1 State legislatures may enact only those laws relative to municipal
government which “are general in terms and effect.” This limitation seeks
to prevent abuse of home rule provision by the subterfuge of classifying
cities.

Sec. 2 Resembles Section 800 of the NML Model State Constitution which
requires the state legislature to provide by general law for the incorporation,
merging, consolidation, government and dissolution of municipalities, and
the alteration of their boundaries. However, the legislature is further di-
rected to pass general laws which “facilitate the extension of municipal

The National Municipal League has appointed a “task force” to
prepare revisions this year of the Model State Constitution.

Proposed Constitutional Home Rule Provision

The provisions of the American Municipal Association proposal,
which are reprinted in full in Appendix B, are summarized as
follows:

1 Model Constitutional Provisions for Municipal Home Rule, op. cit.... pp. 1-2.
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boundaries to the end that municipal territory may readily be made to con-
form to the actual urban area.”

Sec. 3 Authorizes the legislature to group municipal corporations into not
more than four classes on a population basis, provided that no single class of
cities may contain less than two communities, and provided that legislation
must apply alike to every city in the same class. Optional charters are au-
thorized by general law for (a) all municipalities, and (b) municipalities of
a particular class.

Sec. k The voters of any existing incorporated municipality may adopt,
amend or repeal a home rule charter of municipal government. On petition
of a certain percentage of local voters, or by resolution of the municipal
legislative body, an election must be called to authorize a charter commis-
sion to prepare charter proposals. The procedures for electing such a com-
mission must be established by statute, or by ordinance of the local legisla-
tive body if the state legislature has not acted. If the local legislative body
refuses to comply with requirements of this section, a judicial remedy is
provided.

It is important to note that the American Municipal Association plan is
so phrased legally (Sections 2 and 4) that the home rule charter process is
available only to communities already having corporate municipal status.
Thus, the original incorporation of a community as a city is a matter of
legislative grace. This aspect reflects the Association view that a community
should have some experience as a city before it is allowed to have a home
rule charter.

The combined effect of Sections 1-4 of the AMA proposal is to offer each
city three alternatives with respect to its organization: (a) continued opera-
tion under the form of government and powers presented by the general
laws under which it was incorporated originally; (b) use of one of the
standard optional charters offered by the general laws; or (c) adoption of
a home rule charter.

Sec. 5 Regulates the submission of home rule charters to local voters for
their approval by referendum, and permits submission of several alternative
charters in the same local election. The proposal receiving the largest
affirmative vote prevails.

Sec. 6 This section contains the core of the American Municipal Associa-
tion plan which stipulates in part that

‘A municipal corporation which adopts a home rule charter may exer-
cise any power or perform any function which the legislature has power
to devolve upon a non-home rule charter municipal corporation and
which is not denied to that municipal corporation by its home rule charter,
is not denied to all home rule charter municipal corporations by statute
and is within such limitations as may be established by statute,

However, this section excludes from local home rule powers the authority
to enact private or civil law governing civil relationships except as an in-
cident to an exercise of an independent municipal power. The power of
defining and providing punishments for felonies is reserved to the state
legislature.



SENATE —No. 580. [Mar.98

Sec. 7 This section regulates the transition from home rule to non-home
rule status, in the event that a municipality votes to repeal its home rule
charter. The municipal legislative body is authorized to effect this transi-
tion in an orderly manner. In contrast, the Model State Constitution does
not specifically provide for the repeal of home rule in action, although the
slate legislature has an implied power to deal with this situation (Art. VIII,
s. 800).

Sec. 8 Thirty days of advance public notice must be given of any elec-
tion for the adoption, amendment or repeal of a municipal charter.

Sec. 0 Prohibits local election of a charter commission at less than two
year intervals.

Sec. 10 This section resembles proposals frequently offered in Massachu-
setts. It provides that state legislation which increases the financial bur-
dens of a municipality shall not become effective until approved by the
legislative body of the municipality, (a) unless the law was passed by a two-
thirds vote of the state legislature, or (b) unless the state grants sufficient
funds to the municipality to pay resulting costs. Thus, state laws increasing
the salaries of municipal employees would be subject to this section because
of the financial burden placed on localities.

The proposal of the American Municipal Association does not
constitute a component part of a model constitution covering all
aspects of state government.

In the view of the American Municipal Association, the most im-
portant advantage of its constitutional proposal is that serious and
difficult judicial controversy is avoided as to what are “state” and
what are “local” functions. Secondly this approach obviates both
the need for constitutional specificity and the need for an appeal
to the state legislature for enabling legislation.

Proponents also argue that the legislature is ordered to follow
certain ground rules, but is not hobbled by constitutional provisions

always hard to amend which follow a “separation of powers”
approach. They assert that full and unalterable municipal
autonomy in respect to particular functions of government is very
undesirable, particularly in states faced with the political and eco-
nomic consequences of metropolitan growth. Proponents believe
that the American Municipal Association model of constitutional
home rule provides this local freedom without perpetuating legal
insulation of communities from metropolitan problems.

Arguments For American Municipal Association Proposal
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“... First, no political unit is an end in itself. Fundamental are human
values, both individual and social. Political instrumentalities are but means
to aid in nurturing and protecting those values ...

“Second, contemporary human affairs, urban and otherwise, are charac-
terized by great complexity and interdependence. An urban community is
neither self-sufficient nor static. Growth is predominantly outward and
community problems overrun municipal bounds in a way that emphasizes
sharply the artificiality of the usual city geographical configuration ...

“Third, the heart of local autonomy is the responsibility for policy de-
cision and execution within a power and structure framework of reason-
ably adequate scope. It is not essential to local autonomy that the com-
munity be able to mark out its own powers definitively, that it have consti-
tutional self-determination.

"Fourth, in practical terms home rule must depend heavily upon a favor-
able climate of legislative, judicial and community opinion. Perhaps the
most vital of these factors is community opinion and it depends, in turn,
upon communication, upon citizen education and understanding. With a
favorable climate a good optional charter plan may mean much greater local
autonomy than constitutional home rule in an unfavorable climate... ”1

Advocates of the American Municipal Association approach see
in it the only “realistic” means of achieving a system of healthy
and efficient local governments living alongside a healthy and effi-
cient state government, without the perils and abuses of special
legislation. These advocates feel that the traditional or classical
home rule approach of separated powers reflects the proclivity of
reformers through World War I to lean too heavily on constitu-
tional mechanics, rather than a functioning democracy. They
argue that the failure of state or local government to respond effec-
tively to economic, social and political crises because of the rigidi-
ties of a “separation of powers” formula could result politically in
complete destruction of all local home rule in the state.

Criticisms of the American Municipal Association Proposal

Opponents of the American Municipal Association home rule
model are concerned especially with the provisions of Section 6
which specify that a home rule chartered city may exercise all
powers not denied “to all home rule charter Municipal corporations
by statute” and which are “within such limitations as may be es-
tablished by statute.”

Developing these points, one proponent observed that

IFordham, Jefferson 8., in New Look at Home Rule, op. cit, p. 11.
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These provisions are criticised as the principal weakness of the
proposal, because with certain exceptions there is no home rule
power which is beyond state legislative control. Critics point out
that —•

" ... whether the subject be of statewide interest or what might be deemed
a local affair, the legislature may by positive enactment deny power to all
home rule charter municipal corporations. A legislature determined to re-
strict the sphere of municipal home rule may do 50... ”1

Defenders of the NML “separation of powers” approach believe
that the rigidities of that doctrine, and the difficulties in getting
corrective constitutional amendments, have been exaggerated by
the American Municipal Association.

The traditionalists charge that too great a price is paid by the
American Municipal Association model to escape the judicial trib-
ulations of the doctrine of imperia in imperio, and too much faith
is placed in the willingness of the state legislature to restrain itself.

They question whether this model provides as much protection
to cities in states having rural majorities in their legislatures, as
does the National Municipal League proposal in the Model State
Constitution. Such a hostile rural majority would be given a life
or death discretion over home rule urban cities under the American
Municipal Association constitutional provision. Also that provision
permits an anti-public power state legislative majority, by a single
positive enactment, to strip communities operating their own mu-
nicipal lighting plants of the authority to continue that operation.
Such legislative action is not possible under the Model State Consti-
tution. (See pp. 7, 9.)

Opponents of the American Municipal Association model are of
the opinion that the requirement that a city serve an apprentice-
ship as a general law city before exercising home rule rights is un-
duly restrictive. They fear that this apprenticeship may produce
a period of local inertia which would discourage the local drive for
home rule status. (See p. 10.)

Finally, some authorities express legal doubts about the provision
of the American Municipal Association model allowing a home rule
city to exercise any power which the legislature may “devolve
upon” (delegate to) a non-home rule city (S. 6). It is claimed that

1 Bromage, Arthur W., in New Look at Home Rule, op. cit, pp. 6-7.
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much litigation might ensue before the courts could establish
reasonably what powers a city would derive under this “devo-
lution.” 1

Four proposed amendments to the Constitution relative to laws
affecting cities and towns are currently pending in the 1961 Gen-
eral Court. Two of these, Senate Nos. 144 and 145, while not
identical in language, are so obviously intended to achieve the same
objectives they are here treated as but a single proposition. If
either of them is approved, the power of the Legislature to enact
local laws would presumably be significantly circumscribed. The
other two proposals, Senate Nos. 17 and 146, are wholly identical
and relate to the power of the General Court to pass laws affecting
municipal expenditures and taxation.

The former two proposals of 1961 for a generalized constitu-
tional limitation on passage of special local laws by the General
Court were introduced by Senators Richard R. Caples of Suffolk
(Senate, No. 144) and Robert P. Cramer of Berkshire (Senate, No.
145). The general purpose underlying both proposals seems clear.
In substantially similar form, both proposed amendments seek
limitations that prevent enactment of special laws unless one of
two conditions is met or one of two procedures followed.

Passage of local laws would be authorized which affect in any
“manner the powers, rights, duties, property or affairs of a partic-
ular city or town”, or those which affect the form of government of
specific city or town, but only if such affected municipality either
petitions for enactment or gives its approval prior to enactment.
In the event that neither a municipal petition nor prior local ap-
proval is forthcoming, the Legislature could still act in relation to
any particular city or town if the governor requests the legisla-
tion in the state interest or to protect the safety or convenience of
the inhabitants of that city or town. However, passage of the lat-

CHAPTER VII. PENDING MASSACHUSETTS HOME
RULE PROPOSALS

Proposed Limitation on Local Laws in General

1Keith, John P., in New Look at Home Rule, op. cit., p. 22.
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ter type of measure requires a favorable vote by two-thirds ma-
jorities in both branches.

Specifically, Senate No. 145, which is based on earlier proposals
by the Massachusetts Federation of Taxpayers Associations, would
add the following provision to the state constitution to achieve the
above objective;

“No special local law shall be enacted by the general court affecting in
any manner the powers, rights, duties, property or affairs of a particular
city or town, or of any officer or agency thereof, or the form of government
of a particular city or town, except upon the petition or with the prior ap-
proval of the voters thereof, or, in the case of a city, upon the petition or
with the prior approval of the city council in accordance with its charter,
and in the case of a town, upon the petition or with the prior approval of a
town meeting; provided, the governor may request and the general court
may, by a two-thirds vote of both of its branches, enact any special local law
without such petition or prior approval when, in the opinion of the governor,
its enactment is immediately necessary to protect the interests of the com-
monwealth or the safety or convenience of the inhabitants of any city or
town.’'
Both of the above bills (Senate, No. 144 and 145) closely parallel

proposals previously made by the Massachusetts Federation of Tax-
payers Associations (see Chapter IV). Their principal purpose is
not the absolute prohibition of all special local bills but, rather,
elimination of large numbers of unwanted legislative proposals. The
Federation argues that many, perhaps a majority, of such local
bills are filed on the initiative of “third parties” whose interests,
personal, political, or even frivolous contravene the larger in-
terest of a majority of the voters of the affected municipality. It
asserts that the tendency to sidestep local government by direct
petition to the Legislature can only result in a weakening of local
government traditions, and characterizes restraints on such side-
stepping as a concrete step toward giving definition and to clarity
to the right of free petition. On the latter score, the Federation
contends that the freedom of access to the Legislature should not
be construed to give any person the right to petition in behalf of
someone else’s affairs.1

Proposed Special Limitation on Laws Increasing Local
Expenditures

The second pair of proposals to restrict the General Court in legis-
1 Massachusetts Federation of Taxpayers Associations, “Who’s Running Your
Town?” 1-page broadside, published February 12, 1952.
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lating for specifically designated cities or towns is predicated upon
the same considerations, and were introduced respectively by Sena-
tors Mario Umana of Suffolk (Senate, No. 17) and Robert P.
Cramer of Berkshire (Senate, No. 146). However, the nature of
the proposed limitation is more precise and the purpose much
clearer. If adopted, these two proposals would make more difficult
legislative intervention in such local affairs as property tax admin-
istration, terms or conditions of municipal employment, benefits
payable to any class of persons along with a number of other ex-
penditures for municipal purposes. General and special acts in
these four topical areas which increase the financial burden of
localities would be effective in a community only if approved by
the local legislative body. However, this requirement of local ap-
proval could be by-passed (a) if statute was passed by a two-thirds
vote of the General Court, and (b) if the state assumes the result-
ing costs to the community. Specifically, these two identically-
worded bills propose addition of the following provision to the state
constitution:

“No general or special law enacted after the effective date of this amend-
ment granting exemptions from local taxation, regulating the terms or con-
ditions of municipal employment, increasing the benefits payable to any
class of persons, or otherwise requiring increased expenditures for any
municipal purpose, shall be effective in any city or town until such law is
accepted, by vote or by specific appropriation of money for such purpose, in
the case of a city, by the city council in accordance with its charter, and in
the case of a town, by a town meeting, unless such law has been enacted
by the general court by a two-thirds vote of each of its branches, or unless
the general court, at the same session in which such law was enacted, has
provided for the assumption by the commonwealth of any such expenditure
or of any loss of taxes resulting from such exemption.”

The willingness of the General Court to extend preferential
treatment to certain groups by votes for (a) salary increases, (b)
rises in retirement allowances and pension benefits, (c) exemptions
from certain tax responsibilities, and (d) related matters, has ma-
terially increased the expenditures of cities and towns. The record
of the Legislature in each of four sessions, which are analyzed else-
where, is replete with instances of this kind. The two bills, Sen-
ate, Nos. 17 and 146, are designed either to reduce the number of
such additional local burdens, or to shift the incidence of their cost
back to the state.
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If these two pairs of measures are compared to the model home
rule amendments of the National Municipal League or the Ameri-
can Municipal Association, their extremely modest proportions
come into sharp focus. They seek only to impose a prohibition on
local laws rather than to provide a major constitutional grant of
substantive powers to cities and towns. Thus, there is no attempt
(1) to spell out in the constitution any domain in which the right
to legislate in certain areas shall be the sole prerogative of local po-
litical subdivisions; (2) to claim for municipalities the right to
frame, adopt, or amend their charters; or (3) to require the classi-
fication of cities and towns by the General Court for purposes of
general legislation.

The four pending 1961 proposals and their frequent precursors
of the past decade, are similar to the existing New York home rule
provision. Proponents of an alternative home rule principle, pro-
posed by the American Municipal Association, are cool toward
these proposed Massachusetts amendments because of what they
regard as the unsatisfactory New York experience; existing New
York provisions were recently criticized as ineffective and confus-
ing in an important study commission report of New York State.1

These critics view this approach as obsolete and embodying the in-
effective idea of separated state and local powers rather than the
realistic approach of shared powers.

Critics note that the current Taxpayers Federation proposal in
Senate, No. 145 includes the New York “property, affairs or gov-
ernment” feature which the New York courts have seized upon to
interpret the meaning out of that state’s home rule amendment.
Additional criticism holds that the four preceding bills might be
justified in a state in which home rule is practiced in substantial
degree, but are inadequate and possibly harmful in Massachusetts
where the habits of regulating minute details of city government
by special statute are so deeply ingrained. None of the four pro-
posals grants powers to cities and towns. Boston will continue to
be subject to the present great bulk of special legislation under

Arguments For and Against Pending Proposals

1 N.Y. Temporary Commission on The Revision and Simplification of the Con-
stitution, First Steps Toward a Modern Constitution, N.Y. Legis. Doc. (1959)
No. SS.
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which it currently labors and will not be able to rid itself of this
legislation except with the approval of the General Court. Boston
will, therefore, continue to request special legislation from the
General Court.

The Taxpayer proposal in Senate, No. 145 grants no charter-
making powers to the cities, as is the general rule in nearly all con-
stitutional home rule states. Thus, city charters can be rewritten
only by special act. And in the case of the optional charters A, B,
C, D, E and F, charters may be altered by general law without
violating the provisions of the Taxpayer home rule amendment.
Boston is now engaged in a project for the rewriting of its charter
in a single statute embracing the subject matter of dozens of spe-
cial statutes. This consolidated new charter will become effective
only by act of the General Court. The Taxpayer proposal will not
change this; and may be said to fall considerably short of “home
rule” as commonly understood in other states.

To much of this criticism, the Taxpayers Federation responds
that its measure is not intended as an effort to separate state from
local powers. The General Court would still be free to enact gen-
eral legislation transferring functions and duties back and forth
between state and local governments as it does now. A proposed
revision in New York’s constitution would prohibit (a) special leg-
islation except on local petition, and (b) general legislation for
fewer than three municipalities; in contrast, Senate, No. 145 would
allow the Legislature to enact, unsolicited, bills covering not less
than two communities; special legislation applicable to but one
community, and, unsought by it, would be permitted on the Gov-
ernor’s recommendation and by a two-thirds legislative vote. These
latter features, the Taxpayers Federation contends, will leave more
power in the hands of the Legislature than would something compa-
rable to the proposed modification of the New York plan.

With respect to the current package proposals, there is implicit
recognition that certain cities and towns are more restive under
laws adding to municipal burdens than are others. Thus, one in-
formed observer makes the generalization that the issue of home
rule, as reflected by the animosity toward special legislation in this
state, becomes more intense as one moves westward from Boston.
The Berkshire area has only a few legislators in the General Court,
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and its towns are small and often poor. When the General Court
passes general or special legislation increasing municipal duties,
the communities nearer Boston and Worcester having more ex-
tensive financial resources are frequently better able to absorb
the financial blow of new or enlarged duties than the western hill
towns, although they may also complain bitterly of the costs. The
agricultural communities of western and central Massachusetts also
have difficulty in hiring technical personnel required to perform
some of the new duties imposed by the Legislature; the town may
lack the necessary funds to obtain properly qualified people, and if
it does have the money, it may have trouble inducing qualified per-
sonnel to leave the attractions of metropolitan areas to go up-coun-
try. All of this makes local officials angry at the Legislature.

A case in point, is the matter of the $4,000 minimum annual sal-
ary prescribed by law for school teachers (G.L. c. 71, s. 40). Be-
cause metropolitan towns generally require teacher applicants to
have experience, inexperienced teachers just out of colleges are
unable to get work in the larger school systems. They therefore
seek employment in the smaller rural school departments at low
rates of pay until they have acquired the necessary one, two, or
three years’ experience to qualify for employment in the urban
areas. The rural towns thus have been getting teachers at bargain
rates, or at least at the lower rates which they are able to pay.

When the General Court increased the minimum teacher salary
to $4,000 per annum, many of these communities were furious, and
some protested that “home rule” had been violated.

While even the strongest advocate of meaningful home rule may
not agree that public interest in public education, for example,
merits exclusive local attention implicit in this illustration, there is
in this case the kind of argument that almost universally appears in
arguments in favor of municipal home rule. In the most general
sense, cities and towns are alleged to be handicapped by grants of
power which are inadequate for expeditiously solving local prob-
lems they are required to depend unduly on the vagaries of legisla-
tive policy. 1

iFor this and the subsequent appraisal of home rule pros and cons extensive
reliance is made on Ernest Schulz, American City Government. New York,
Stackpoleand Heck, Inc,, 1949, pp. 134-40.
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Home rule assertedly develops a keen sense of responsibility for
local standards of government and thereby encourages the inhab-
itants of the respective cities and towns possessing such authority
to take a greater interest in governmental affairs. Instead of in-
difference or despondency which presumably characterize absentee
government unresponsive to local sentiment, popular interest is
said to grow as the measure of responsibility increases. Although
it has not yet been openly contended in the current session, such a
claim might well be made in support of all four Senate proposals
here reviewed.

Local residents are in the best possible position to know and to
understand the peculiarities of local problems and conditions.
Hence, so runs the argument on this side of the question, their
judgment of the means to resolve such problems should be superior
to that of the membership of the state legislative body. The argu-
ment further runs and it is obviously accepted in toto by spon-
sors of the measures to restrain the General Court that knowl-
edge is a prerequisite to sound policy. Many persons in the general
assembly, perhaps even those in positions of leadership, are said to
have either little interest in or limited information about circum-
stances of particular urban conditions.

A third major advantage claimed for home rule is that it both
permits and leads to experimentation and, hence, progress in mu-
nicipal government. Even if it is true that legislatures are reluc-
tant to innovate and thereby compel conformance to long-estab-
lished norms, this argument cannot be employed with respect to
making a case for any of the specific amendment proposals dis-
cussed above. These proposals ask not for permission to alter,
modify, change, or amend local government organization or struc-
ture; they seek instead to compel the Legislature to get prior ap-
proval before it embarks upon such policies.

Additionally, home rule proponents claim that this measure of
local self-determination both lessens the burden of legislative work
and prompts the separation of state from local politics. Of the two
arguments, the former is heard here with considerable frequency.

On the debit side of the ledger where alleged disadvantages in
the home rule principle show up, there are two chief drawbacks,
both of which are germane to any debate over the desirability of
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adopting the amendment proposals. One drawback is the very
real difficulty of drawing a line of demarcation between problems
of essentially local significance and those necessarily of state con-
cern. Both the state and its municipalities have a substantial in-
terest in virtually all of the functions which city and town govern-
ments perform. That being so, it is extremely difficult to say that
the state does not have a legitimate interest in the manner of per-
formance.

The second drawback is the likelihood of state action becoming
increasingly necessary in many areas heretofore deemed of local
concern. The importance of maintaining flexible state-local rela-
tions is constantly mounting. To restrain the General Court now
py prohibiting special local laws or tying its hands in the matter
of financial responsibility may be unwise.

Of the 36 states making some provision for municipal home
rule, 31 do so on a specific constitutional basis and five on a legisla-
tive home rule basis only. The 31 constitutional home rule states
include: (a) 16 states which utilize self-executing constitutional
provisions only; (b) 13 states which follow permissive constitu-
tional home rule formulae, and (c) two states with mixed or un-
classifiable home rule provisions.

Classification of the 36 home rule states on a more detailed basis
is impractical because of the extensive variation in state practices.
Each state has developed its own tailor-made constitutional or
statutory solution to the home rule problem, reflecting the history
of local government in that state and political concepts at the state
and local levels. States borrow ideas from each other, and from
the two model constitutional home rule provisions prepared by the
National Municipal League and the American Municipal Associa-
tion. Thus, no two state constitutions are exactly alike in their
municipal home rule clauses, and few even are alike in all their
substantive aspects.

The effectiveness of constitutional home rule provisions is diffi-
cult to assess in general terms. Some have fallen far short of their

CHAPTER VIII. MUNICIPAL HOME RULE ELSEWHERE
General Aspects
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objective because of hostile judicial decisions and legislative in-
genuity. In most instances, courts here and elsewhere give the
benefit of the legal doubt to the central state government, and re-
coil from the notion of local constitutional rights against central
authority.

Constitutional barriers against special legislation which is not
locally desired have been circumvented by some state legislatures
through constitutional provisions permitting the legislature to
classify cities in groups for purposes of general legislation. If the
state constitution does not limit the minimum number of cities per
class, or the number of such classes, the legislature may merely
put a city in a class by itself and then pass a “general law” for that
class, thereby enacting special legislation in effect.

Despite these difficulties, students of the subject are in general
agreement that most constitutional municipal home rule solutions
and some legislative home rule arrangements have been moderately
successful, with resulting benefits to both state and local govern-
ments. Responses of other states to Research Bureau inquiries in-
dicate that the home rule provisions of most of these states do not
provide as much protection to localities as they desire, and are of
only limited local effectiveness, but have been worthwhile. No
state has reported any disastrous experience with home rule.

Limitations of this study preclude an examination of constitu-
tional and statutory home rule arrangements in all 36 home rule
states. However, the ensuing text briefly examines the existing or
proposed home rule arrangements of ten selected states, with par-
ticular emphasis on those states with self-executing home rule
plans.

Self-Executing Constitutional Home Rule Plans

Self-Executing Home Rule Practices Generally

Self-executing or “mandatory” constitutional home rule is con-
sidered to be the strongest type of home rule, since localities ac-
quire a “right” of self-government not wholly dependent on legis-
lative grace. The home rule principle which is incorporated in the
constitutions of such states grants localities powers of self-govern-
ment, while also restricting state legislative power to act in local
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matters. The constitution may spell out a charter-making pro-
cedure in detail, thereby making supplementary enabling laws un-
necessary. Alternatively, the state legislature may be required to
pass general laws furnishing home rule to local governments on
the basis of certain broad constitutional principles.

Frequency and Nature of Self-Executing Provisions. Self-ex-
ecuting provisions for local home rule are now extant in the con-
stitutions of 17 states, (Alaska; Ariz.; Calif.; Colo.; Fla. for
metropolitan Dade County only; Kans.; La.; Md.; Mo.; Nebr.; Ohio;
Okla.; Ore.; R. 1.; Tenn.; Tex.; and Utah). Citations of their con-
stitutional provisions appear in Appendix D.

In 13 of the foregoing 17 states, the constitution spells out in de-
tail the procedure to be followed by local governments in preparing
and adopting a home rule charter (Ariz., Calif., Fla., Kans., La.,
Md., Mo., Nebr., Okla., R. 1., Tenn., Utah). In four other states, the
constitution specifically or implicitly requires the legislature to es-
tablish such procedures by general law (Alaska, Tex., Ohio, Ore.).

Scope of Local Powers Granted. Nine of the 17 self-executing
home rule states grant home rule powers to localities in general
terms only, such as power over “local affairs, property and gov-
ernment” (Calif., Kans., Md., Nebr., Ohio, Okla., Ore., R. 1., Tex.).
Another seven combine both generalized and enumerated grants of
power, such as appear in Article VIII of the Model State Constitu-
tion (Ariz., Colo., Fla., La., Mo., Tenn., Utah). The single state of
Alaska follows the American Municipal Association approach
which grants to localities all local government powers not denied to
themby general law.

Explicitly, or as a result of judicial interpretation, most states
with self-executing municipal home rule provisions in their consti-
tutions make full home rule benefits available only to localities
which adopt home rule charters. Many also provide some limited
home rule protection to non-home rule communities, such as pro-
visions barring special laws (Colo., Kans., Okla.) or requirements
that special laws must be affirmed in local referenda (Alaska, Md.,
Nebr., Tenn.).

Local Eligibility Requirements. Eight of the 17 states having
self-executing home rule have special constitutional eligibility re-
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quirements which communities desiring home rule charters must
meet. Seven of these eight states deny home rule charters to com-
munities below certain population levels (Colo, and Okla. 2,000;
Ariz. and Calif. 3,500; Nebr. and Tex., 5,000; and Mo., 10,000). Sim-
ilarly, the eighth state, Alaska, limits home rule charters to certain
population-based classes of cities to be specified by the legislature.

In 13 of the 17 self-executing home rule states, local adoption of
a home rule charter is not subject to state government approval.
However, three states subject these charters to approval by the
Governor (Ariz.; four La. parishes; and Okla.). One state constitu-
tion requires proposed home rule charters to be submitted for state
legislative approval or rejection as is (Calif.).

Finally, at least four of the 17 self-executing home rule states
impose constitutional limits upon legislation which groups cities in
classes for purposes of general local government legislation. Thus,
four state legislatures may not create more than four classes of
cities, but they are not restricted as to the number of cities which
may be allocated to any one class (Colorado, Kansas, Maryland and
Missouri). These classes are based on city population.

Adaptions of Self-Executing Home Rule Amendments. In recent
years, self-executing municipal home rule constitutional amend-
ments have been urged, but not yet adopted, in seven states. Pro-
posals following the National Municipal League model were intro-
duced unsuccessfully by the Alabama Legislative Council (1949) 1

and by the Kentucky Legislative Research Commission (1957)
Similarly, an amendment to establish self-executing home rule on
the American Municipal Association basis v/as advocated without
result by the South Dakota Legislative Research Council (1956) 3

.

On the other hand, comparable proposals have been recently recom-
mended by special study commissions in Pennsylvania (1959) 4 and

tLegis. Council, Biennial Report, June 1947-May 1949. Montgomery, Ala
1949. pp. 17-20,

2 Legis. Rsch. Comm., Municipal Govt., Part I, “Municipal Home Rule
Research Publication No. 53, Frankfort, Ky., 1957.

3 S,D. Legislative Research Council, Report of the Committee on State and
Local Government, Pierre, S.D., Sept. 1956. pp. 7-12.

4 Penna. Commission on Constitutional Revision, Report, Harrisburg, Penna.,
March 1959, pp. 158-167.
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New York (1960) 1
, states which now have “permissive” constitu-

tional home rule.
A tailor-made self-executing amendment was approved by the

1953 Indiana legislature, but failed of required second passage in
that non-home rule state in 1955. And in 1956, voters of the per-
missive constitutional home rule state of Washington rejected an
amendment to substitute a self-executing provision. 2

These experiences are indicative of the difficulties in winning
adoption of constitutional home rule amendments. However, the
available evidence reveals that once the home rule principle is es-
tablished in a state constitution it remains there.

Effectiveness and Use of Self-Executing Amendments. Legisla-
tive Research Councils and other observers in 14 of the 17 self-ex-
ecuting constitutional home rule states reported that these consti-
tutional provisions are (a) “effective” to “very effective” in seven
states (Alaska, Colo., Fla., Md., Okla., Ore., Tex.); (b) of “limited”
effectiveness in six states (Ariz., Calif., Mo., Ohio, R. 1., Tenn.), and
(c) “ineffective” in one state (La.). One of the 17 states (Kansas)
has a 1960 provision which is too new for evaluation of effective-
ness. The experience with home rule provisions in two of the 17
states was not clearly indicated (Nebr., Utah).

The following use of local home rule charters in the 17 self-ex-
ecuting home rule states in 1960 is indicated by data obtained from
various sources.

(a) States with “effective” home rule provision

1. Alaska: One charter adopted, two pendir

2. Colorado: 22 cities of 46 eligible municipalities chartered
3, Florida: Only eligible city-county chartered (Dade County).
4. Maryland: All 138 eligible communities chartered.
5. Oklahoma: “Half of cities”.
6. Oregon: 167 of 217 eligible municipalities chartered,
7. Texas: 158 of 172 eligible communities chartered.

(b) States with home rule provision of “limited” effectiveness:
1. Arizona: 12 of 57 eligible municipalities chartered.
2. California: 68 of 144 eligible municipalities chartered.

1 N.Y. Temporary Commission on the Revision and Simplification of the Con-
stitution, First Steps Toward a Modern Constitution, N.Y. Legis. Doc. (1959)
No. 58, New York, N.Y., Dec. 1959. pp. 14-29, 75-84.

2 See Wash. Legislative Council, Municipal Home Rule in Washington, Report
of Subcommittee on cities, towns and counties, Olympia, Wash., Sept. 1957.
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3. Missouri: 22 cities chartered.
4. Ohio: 79 municipalities chartered.
5. Rhode Island; 8 of 39 eligible municipalities chartered.
G. Tennessee; 8 of 257 eligible municipalities chartered.

(c) State with “ineffective” home rule provision:
1. Louisiana: 3 of 240 eligible municipalities chartered.

(d) States not reporting effectiveness of home rule:
1. Nebraska: 3 of 20 eligible municipalities chartered.
2. Utah: 2 of 210 eligible municipalities chartered.
3. Kansas: No municipality yet chartered under new 1960 provision.

For illustrative purposes, this discussion now turns to existing
and proposed self-executing constitutional home rule provisions in
each of seven states: Rhode Island, New York, Alaska, Arizona,
Florida, Ohio and Texas.

Narrow judicial construction of local powers and the content of
state legislative policies concerning local government led to dissat-
isfaction culminating in adoption of a self-executing constitutional
home rule provision in Rhode Island which has been the source of
considerable controversy (Amendment XXVIII).

The drive for home rule for Rhode Island cities and towns was
based on a constitutional amendment, adapted from the National
Municipal League model. The proposed amendment authorized
any city or town to adopt and amend a charter, not inconsistent
with the state constitution and laws, relating to local “property,
affairs or government” (s.l). Municipalities could include in such
charters provisions relative to twelve topics as follows:

Rhode Island

(1) The organization and structure of the municipal legislative, executive
and administrative branches;

(2) The duties, qualifications, selection, removal and compensation of
municipal officials;

(3) The conduct of its municipal affairs;
(4) The payment of local government bills
(5) The collection and administration of local taxes, subject to state re-

quirements;
(6) Police and sanitary regulations;
(7) Fire protection;
(8) Water supply and other local utilities and services authorized by state

law;
(9) Highways and streets;



SENATE —No. 580. [Mar,114

(10) Acquisition of property within the community for public improvements;
(11) Planning, zoning and building regulation; and
(12) Urban renewal (5.2).

The proposed amendment also provided for charter preparation
by an elected charter commission for local referendum (5.3); au-
thorized further local home rule grants by statute (5.4); directed
passage of implementing legislation, and regulation of local
finances (5.5); and stated that the amendment was not to affect
the courts (5.6).

The home rule amendment was considered by a state constitu-
tional convention, and by Governor Dennis J. Roberts. As a re-
sult, Amendment XXVIII was passed of which eleven sections are
quoted below:

Section 1. It is the intention of this article to grant and confirm to the
people of every city and town in this state the right of self government in
all local matters.

Sec. 2. Every city and town shall have the power at any time to adopt
a charter, amend its charter, enact and amend local laws relating to its
property, affairs and government not inconsistent with this constitution and
laws enacted by the General Assembly in conformity with the powers re-
served to the General Assembly.

Sec. 3. Notwithstanding anything contained in this article, every city and
town shall have a legislative body composed of one or two branches elected
by vote of its qualified electors.

Sec. If. The General Assembly shall have the power to act in relation to
the property, affairs and government of any city or town by general laws
which shall apply alike to all cities and towns, but which shall not affect the
form of government of any city or town. The General Assembly shall also
have the power to act in relation to the property, affairs and government of
a particular city or town provided that such legislative action shall become
effective only upon approval by a majority of the qualified electors of the
said city or town voting at a general or special election, except that in the
case of acts involving the imposition of a tax or the expenditure of money
by a town the same shall provide for the submission thereof to those electors
in said town qualified to vote upon a proposition to impose a tax or for the
expenditure of money.

Sec. 5. Nothing contained in this article shall be deemed to grant to any
city or town the power to levy, assess and collect taxes or to borrow money,
except as authorized by the General Assembly.

Sec. 6. Every city and town shall have the power to adopt a charter in
the following manner: Whenever a petition for the adoption of a charter
signed by 15% of the qualified electors of a city, or in a town by 15%, but
not less than 100 in number, of those persons qualified to vote on any prop-
osition to impose a tax or for the expenditure of money shall be filed with
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the legislative body of any city or town the same shall be referred forth-
with to the canvassing authority which shall within ten days after its re-
ceipt determine the sufficiency thereof and certify the results to the legisla-
tive body of said city or town. Within 60 days thereafter the legislative
body of a city shall submit to its qualified electors and the legislative body
of a town shall submit to the electors of said town qualified to vote upon a
proposition to impose a tax or for the expenditure of money the following
question: “Shall a commission be appointed to frame a charter?” and the
legislative body of any city or town shall provide by ordinance or resolution
a method for the nomination and election of a charter commission to frame
a charter consisting in a city of nine qualified electors and in a town of nine
electors of said town qualified to vote upon a proposition to impose a tax or
for the expenditure of money who shall be elected at large without party or
political designation and who shall be listed alphabetically on the ballot used
for said election. Such ordinance or resolution shall provide for the sub-
mission of the question and the election of the charter commission at the
same time. Upon approval of the question submitted the nine candidates
who individually receive the greatest number of votes shall be declared
elected and shall constitute the charter commission.

Sec. 7. Within a year from the date of the election of the charter com-
mission the charter framed by the commission shall be submitted to the
legislative body of the city or town which body shall provide for publication
of said charter and shall provide for the submission of said charter to the
electors of a city or town qualified to vote for general state officers at the
general election next succeeding thirty days from the date of the submission
of the charter by the charter commission. If said charter is approved by a
majority of said electors voting thereon, it shall become effective upon the
date fixed therein.

Sec. 8. The legislative body of any city or town may propose amend-
ments to a charter which amendments shall be submitted for approval in
the same manner as provided in this article for the adoption of a charter
except that the same may be submitted at a special election, and provided
further that in the case of a town, amendments concerning a proposition to
impose a tax or for the expenditure of money, shall bo submitted at a spe-
cial or regular financial town meeting.

Sec. 9. Whenever the legislative body of any city or town consists of
more than one branch, a petition for the adoption of a charter as provided
in this article may be filed with either branch of said legislative body.

Sec. 10. Duplicate certificates shall be made setting forth the charter
adopted and any amendments approved and the same shall be signed by
a majority of the canvassing authority: one of such certified copies shall be
deposited in the office of the Secretary of State and the other after having
been recorded in the records of the city or town shall be deposited among
the archives of the said city or town and all courts shall take judicial notice
hereof.

Sec. 11. The judicial powers of the state shall not be diminished by the
provisions of this article.
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This amendment thus made a general grant of powers to cities
and towns to adopt a home rule charter and to exercise a “right of
self-government in all local matters”. However, it does not com-
bine specific grants of power with this type of general grant, as is
the case in the National Municipal League Article Vm.

Arguments For Amendment. Proponents of the Rhode Island
home rule amendment describe it as a landmark of local liberty, as
one of the best self-operating constitutional home rule provisions
in the nation, and as the broadest grant of home rule given locaL
ities anywhere in the United States. They believe this provision
meets four necessary tests in that it;

1. Protects communities with home rule charters against special legislation.
2. Empowers communities to frame and adopt their own charters.
3. Is phrased broadly enough to authorize maximum local government

maximum services to residents of home rule cities and towns.
4. Avoids the enumeration of local powers, which hostile courts interpret to

mean denial of all powers not specifically granted.

To indicate the effectiveness of the home rule amendment, its
supporters stress that no state legislation has been enacted recently
which fixes the salaries of officials and employees of home rule
cities and towns.

Arguments Against Amendment. Critics contend that the failure
of Amendment XXVIII to reserve certain enumerated powers to
localities has given a hostile Rhode Island judiciary greater oppor-
tunities to undercut the amendment than might be the case under
the Model State Constitution of the National Municipal League.
Opponents emphasize that six Supreme Court opinions of 1952-
1954 have limited the effectiveness of the home rule amendment.

The first of these judicial opinions in 1952 held that notwith-
standing local adoption of a home rule charter, the state legislature
may legislate on local matters, provided (1) that such legislation
be generally applicable to municipalities, or (2) that laws in the
form of special acts are submitted for approval by the local voters.
However, the court also stated that once a community adopts a
home rule charter its form of government may not be changed by
the state legislature, even by general law (Opinion of Justices
to House of Representatives, 79 R.I. 278).

In the following year the Court warned that a home rule charter
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may not include provisions restricting nepotism in appointments
to city positions (Opinion of Justices to House of Representatives,
80 R.I. 281). This judicial ruling was followed swiftly by four
others which declared that Amendment XXVIII contains no ex-
pressed or implicit grant of authority to home rule communities to
regulate their municipal elections, a topic reserved to the state
legislature by other constitutional provisions (Opinion of Justices
to House of Representatives 80 R.I. 288 in 1953; State ex rel Flynn
v. McCaughey, 81 R.I. 143, in 1953; two 1954 opinions to Senate,
81 R.I. 254 and 81 R.I. 258).

In 1959 the New York state legislature created a 15-member
Temporary Commission on the Revision and Simplification of the
State Constitution (Laws of 1959, c. 4). This Commission, con-
sisting of five persons appointed by the Governor, five appointed
by the President pro tempore of the Senate and five designated by
the Speaker of the Assembly, continued a 1956 study commission
which was established to prepare proposals for a contemplated state
constitutional convention which was not held.

This Temporary Commission submitted a complete revision of
the local government Article IX of the New York State Constitu-
tion which authorizes a permissive form of constitutional home
rule in that state.1 For the 3,453 words of the present permissive
provision the Commission urges substitution of a 373 word self-
executing home rule article partially based upon the approach of
the American Municipal Association.

Present Permissive Constitutional Home Rule Provision. The
New York state constitution now provides limited home rule in a
negative sense to all local governments, but allows the legislature to
grant positive charter-making powers to cities and to incorporated
villages alone (Art. IX, ss. 8-16). The relevant municipal sections
of this long article are summarized below (county provisions will
not be discussed).

Proposed Revision of New York Home Rule Provisions

!N.Y. Temporary Commission on the Revision and Simplification of the Con-
stitution, First Steps Toward a Modern Constitution, N.Y. Legis. Doc. (1959)
No. SS. New York, N.Y..., Dec. 31, 1959. pp. 14-29, 75-84.



SENATE— No. 580. [Mar.118

Sec. S. Vests in the City of New York the power to enact ordinances
abolishing certain county offices and assigning their duties and functions to
city officers. The state legislature may pass special laws on this score only
if they are recommended by the Governor and approved by a two-thirds
vote in each house of the legislature.

Sec. 9. Makes the state legislature responsible for the organization of
cities, towns and incorporated villages so they will have the powers granted
them by the constitution. The legislature is directed to regulate local tax-
ing, assessing, borrowing and contracting powers so as to prevent abuses.
The legislature is also empowered to regulate the hours, pay and working
conditions of local government employees and of employees of contractors
retained by local governments.

Sec. 10. Prohibits “extra compensation” for such employees.
Sec. 11. Provides the following negative type of home rule protection for

cities in New York;

“The legislature shall act in relation to the property, affairs or govern-
ment of any city only by general laws which shall in terms and in effect
apply alike to all cities, except upon the request of the mayor of the city
affected concurred in by the local legislative body or upon the request of
two-thirds of the elected members of the local legislative body declaring that
a necessity exists and reciting the facts establishing such necessity and the
concurrent action of two-thirds of the members of each house of the legis-
lature. The legislature may by general laws confer on cities such powers
of local legislation and administration in addition to the powers vested in
cities by this article as it may, from time to time, deem expedient and may
withdraw such powers. The provisions of this article shall not be deemed
to restrict the power of the legislature to enact laws relating to matters
other than the property, affairs or government of cities.”

Sec. 12. Authorizes cities to “adopt and amend local laws not inconsistent
with the constitution and laws of the state relating to its property, affairs
or government.” There then follows an enumeration of nine specific topics
with which such local laws may deal, namely: (1) municipal personnel; (2)
the organization, membership, and procedure of the municipal legislative
body; (3) settlement of claims against the city; (4) streets; (5) city prop-
erty; (6) transit facilities; (7) local tax administration as authorized by the
state legislature; (8) the hours, wages and working conditions of employees
of city contractors; and (9) public safety and health. City councils are
authorized to repeal, supersede or modify special state laws applicable to
the city, with certain exceptions. However, this section does not provide
true local home rule charter-making powers.

Sec. 13. Preserves full state legislative control over local schools and
school teacher retirement.

Sec. Ilf. Prohibits annexation of territory by a city without approval with-
in the territory of the annexation in a referendum.

Sec. 15. Establishes city elections in November of odd-numbered years.
Sec. 16. Requires enactment of general laws authorizing incorporated vil-

lages of 5,000 or more inhabitants to pass ordinances relating to their "prop-
erty, affairs or government.” Subjects special legislation affecting such local-
ities to restrictions comparable to those quoted in Section 11.
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Under this non-self-executing constitutional provision the New
York legislature enacted a “City Home Rule Law” in 1924 (N.Y.
Consol. Laws, c. 76) and a “Village Home Rule Law” in 1940 (N.Y.
Consol. Laws, c. 76a). The former statute affecting cities (1)
amplifies and regulates their powers to adopt ordinances relative
to local property, affairs and government and (2) authorizes‘adop-
tion of their own charters. The law relative to villages regulates
the use of their ordinance power in matters concerning “local
property, affairs or government,” but does not provide charter-
making power.

The Temporary Commission on the Revision and Simplification
of the Constitution expressed the view that the present 3,453-word
Article IX contains excessive detail and is unduly long. A more
important defect, however, is found to be the use of the phrase
“property, affairs and government” as a legal description of the
province of municipal legislative bodies. The Commission reported
that this phrase has baffled the New York judiciary and local offi-
cials because it is so uncertain and inconclusive. Consequently,
the Mayor of New York complained that constitutional local home
rule has little real substance in his state.

New Provision Recommended by Commission. To restore home
rule for New York state localities, the Temporary Commission has
proposed substitution of the following brief self-executing home
rule provision for the present lengthy text of Article IX. With
modifications, this new text adopts the basic American Municipal
Association (AMA) doctrine of a sweeping grant of power to local-
ities which is subject to unrestricted state legislative control
through general legislation:

Sec. 1. Responsible local self-government and intergovernmental co-
operation are purposes of the people of the state. The legislature shall enact
and may amend a general statute of local governments which shall provide
for the organization of counties, cities, towns and villages; for such classi-
fication thereof as may be required and for the exercise of the powers here-
in granted.

Sec. 2. Legislative power, except as limited by the general statute of local
governments, is vested in every county, city, town and village. The legisla-
ture shall act in relation to such local governments only by general laws
which apply alike to all counties, towns or villages; or to a class of not
fewer than three, except for laws enacted on request made by the local gov-
ernment affected in accordance with the general statute of local government.
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Sec. 3. The general statute of local governments may specify subjects of
primary local responsibility, and thereafter the legislature may act with re-
spect to those subjects only by general laws unless the general statute of
local governments shall have been first amended accordingly.

Sec. l t . A. Every local government shall have a legislative body elected by
the people and shall have the right to elect or appoint its own officers.

B. The legislature, in the general statute of local governments,
shall provide alternative forms of government for counties and a procedure
by which a county may prepare an alternative form of its own, but no al-
ternative form shall become operative unless approved in a referendum by
a majority of the votes cast in the cities considered as one unit and by a
majority of the votes cast outside the cities. If such form of government
provides for the transfer to or from any villages, the transfer shall not be-
come effective unless approved by a majority of the votes cast in the vil-
lages affected considered as one unit.

C. No territory shall be annexed to a city until the people of
such territory shall have consented to annexation by a majority of those vot-
ing on the question.

Sec. 5. Any local government may agree, except as limited by the general
statute of local governments, to share the costs and responsibilities of func-
tions, and services with any one or more other governments of the state, or
with any other government.

First, the New York proposal does not make the exercise of
home rule rights by a community specifically contingent upon
adoption of a home rule charter. Therefore, no reference is made
to charter-making procedures. Communities are vested with
“legislative power” regardless of charter aspects, although charter
requirements may be introduced by implications drawn from the
state legislature’s authority to regulate local government organiza-
tion through general laws.

Second, the New York proposal limits the minimum number of
counties, cities or other local units which may be allocated to a
class by the state legislature for purposes of general legislation, but
does not limit the number of classes. In contrast, the AMA model
restricts the total number of classes to four, while allowing a min-
imum of two communities in a class.

Third, the New York draft omits language comparable to Section
10 of the Association model, relative to state laws which increase a
community’s financial burdens. However, the general restriction

While this language incorporates the fundamental AMA philos-
ophy, it departs significantly from the constitutional model of the
Association.
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on special local laws in Section 2 of the New York plan would
achieve a similar result.

Fourth, the provisions of Section 4 of the New York proposal,
guaranteeing local residents the right to elect or appoint their own
local officials, regulating referenda in counties, and prohibiting an-
nexations of territory by a city without the consent of inhabitants
of such territory, are not found in the AMA model.

Fifth, the New York amendment specifically refers to local power
to enter into intergovernmental agreements, except as limited by
general state law. This provision is implicit, but not explicit, in
the AMA Model.

Arguments for Proposal. In supporting its proposal, the Tem-
porary Commission emphasized these three requirements as basic
to a sound local government article in a state constitution;

“1. It should promote local self-government by providing for a broad un-
ambiguous grant of power to local governments that will stimulate initiative
and vigor in meeting new and expanding responsibilities.
“2. It should permit maximum intergovernmental cooperation in meeting
problems that cannot be handled properly by each local government acting
alone.

“3. It should free the Legislature of the burden of acting on hosts of local
bills so that it may concentrate on matters of importance to the whole
state.”

The Commission reported that no legal draftsman has devised a
satisfactory word formula dividing power between state and local
governments when each has functions to perform in the same area
and with the same population. Therefore, it argued that the best
solution is that incorporated in the proposed Article IX under
which a direct flow of legislative power comes from the constitu-
tion to the localities regardless of the state legislature’s action or
inaction. Localities have a power if the area is doubtful and if
the power has not been denied by positive action of the state legis-
lature. The commission deems this arrangement practical, on the
grounds that communities would have an easier time in persuading
the legislature not to deny them power, than in trying to obtain a
grant ofpower from the legislature.

The commission pointed out that the new Article IX makes no
distinction between counties, cities, towns or villages and is thus
more flexible than the present New York provision. One might

%



SENATE —No. 580. [Mar.122

also add that it covers counties, which are not mentioned in the
AMA Model.

The Commission asserted that provisions requiring the New
York State legislature to enact a “general statute of local govern-
ments” would compel the legislature to take a new look at possible
resulting improvements in these statutes (ss. 1-3 ). This would be
necessary because of the specific general statutory provisions which
would have to be formulated limiting local government power.

Arguments Against Proposal. Arguments against the proposal
by the temporary New York Commission include the general crit-
icisms voiced with respect to the model constitutional provisions of
the American Municipal Association. The latter criticisms are dis-
cussed at length in Chapter VI of this report. In addition, certain
other negative comments have been made which are covered below:

Section 3 of the New York amendment provides that the state
legislature may specify by general law “subjects of primary local
responsibility” in x’espect to which the legislature may act only by
general statute unless the general laws have just been amended
accordingly. The purpose of this section is to empower the legis-
lature to protect itself against requests for special legislation by
imposing a self-limitation. Presumably, this restriction could oc-
cur as a result of a political understanding between municipal and
state legislative leaders. Section 2of the proposed constitutional
amendment forbids the legislature to legislate for a single local gov-
ernment except at the latter’s request; and the legislature may not
legislate for a class of fewer than three local governments.

Some critics argue that Section 3 is unnecessary since adequate
curbs on special legislation appear in Section 2. Further, they fear
that Section 3 will plague the courts and could produce an impasse.
Suppose that a city is suddenly confronted with a problem in an
area which has been designated an area of “primary local respon-
sibility” by a general law. If the city cannot cope with this prob-
lem and requests state legislative help, the legislature may act only
by general legislation affecting all other cities in the classification
of the petitioning city, or in all classifications; or the legislature
must amend the general laws by striking the relevant subject mat-
ter from the list of subjects of “primary local responsibility” so
that a special law may be enacted pursuant to Section 2.



SENATE —No. 580.1961.J 123

Finally, critics condemn the proposed provision which would pro-
hibit annexation of any territory to a city without the consent of
inhabitants of that territory in a referendum (5.4, para. C). They
claim this clause will permit occupants of such territories to veto
legitimate legislative efforts to straighten out municipal boundaries
and to enlarge the territoi’y of metropolitan counties and cities
where necessary.

The constitution adopted by the new state of Alaska includes a
self-executing municipal home rule provision (Art. X) resembling
the proposed New York amendment and borrows heavily from the
American Municipal Association doctrine. This article supplies a
simple, flexible local government system designed to avoid im-
mortal local government units. The convention leadership rejected
as unworkable the idea of separated and enumerated powers, and
followed the federal practice of allowing state legislation within
given areas of federal jurisdiction until Congress preempts these
areas with controlling federal legislation.

The Alaskan constitution provides that a home rule charter may
be adopted, amended or repealed by the voters of (1) any first class
city, (2) any first class borough (county), or (3) other boroughs
or cities designated by law. The procedures for adopting local
home rule charters must be established by general laws (Art. X,
ss. 3, 6, 7, 9,10).

The constitution specifies that a home rule charter city or
borough shall exercise all legislative powers not prohibited by law
or charter, while non-home rule cities possess the powers and func-
tions conferred by law or charter (Art. X, ss. 7 and 11). The con-
stitution vests “all local government powers” in cities and bor-
oughs, and directs that such powers be liberally construed by the
courts (Art. X, ss. 1-2).

However, the power to classify, reclassify, merge, consolidate or
dissolve municipalities and boroughs is reserved to the state legis-
lature (Art. X, s. 3 and 7). The constitution prohibits local acts by
the state legislature where general acts can be made to apply, and
requires that any special act imposing a financial burden on a local-
ity be subject to approval by the local voters (Art. 11, s. 19).

Alaska
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The Alaska Legislative Council reports that state legislative,
judicial and administrative interference in the affairs of individual
localities has been negligible so far. One city has adopted a home
rule charter (Anchorage), and two others are in the process of
doing likewise (Fairbanks, Juneau). Alaskan authorities are hope-
ful that this trend will continue.

Home rule is extended to Arizona cities exceeding 3,500 in popu-
lation by Article XIII of that state’s constitution.

That self-executing article authorizes such cities to elect a 14-
member charter commission which shall prepare a home rule
charter and submit the same to local referendum. If voter ap-
proval is forthcoming, the charter must be presented to the Gov-
ernor who must determine whether that document conflicts with
the state constitution or laws and who may not veto it for any other
reason. Once approved by the Governor, the home rule charter be-
comes the new organic law of such city. Home rule charter amend-
ments may be proposed and submitted to local voters by the mu-
nicipal legislative body, and take effect when approved by the vot-
ers and the Governor (Art. XHI, s. 2).

The constitution also prohibits creation of municipal corpora-
tions by special law. The state legislature is directed to enact gen-
eral laws providing for the incorporation and organization of cities
and towns, and for the classification of such communities in pro-
portion to population (Art. XIII, s. 1).

Appropriate general laws have been enacted by the Arizona leg-
islature to supplement these constitutional provisions (Ariz. Rev.
Stats., Title 9, ss. 9-281 to 9-285). However, the courts have held
that implementing legislation is not necessary to make the home
rule Art. XHI effective, since it is self-executing.

To date, 12 of a total of 57 eligible cities and towns have availed
themselves of home rule benefits under the Arizona constitution.
Included in this number is Phoenix, capital of the state, which
adopted a home rule charter in 1913. Approximately 79% of the
population of Arizona now reside in home rule cities and towns. 1

Arizona

i Univ. of Arizona, Bureau of Business and Public Research, Constitutional
Municipal Home Rule in Arizona, Special Studies Pub. No. 16, Tucson, Ariz.
November 1960. 71 pp. (at p. 13).
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The scope and effectiveness of the Arizona home rule provision
has been restricted by judicial interpretation of state vs. local areas
of interest, and by general laws enacted by the state legislature. A
recent study1 indicates that the twelve more important of these re-
strictions require homerule cities to submit to:

(1) State regulations governing privately owned public utilities.
(2) State liquor license controls. (But charter cities can tax liquor sellers

for revenue purposes).
(3) The state highway code.
(4) The state budget law which prohibits a municipality from exceeding,

by 10% (with exceptions), the expenditures or direct tax revenues
budgeted in the preceding fiscal year, unless approval for the excess is
given by the State Tax Commission.

(5) State laws governing property tax liens.
(6) State laws concerning the method for incurring and administering

municipal indebtedness.
(7) State laws requiring a municipality to purchase tax delinquent prop-

erties where there are no other purchasers.
(8) State minimum wage and maximum hour laws.
(9) State municipal employee pension laws, where the home rule city did

not have an employee pension system prior to passage of the state law.
(10) State municipal housing laws; but the whole field of housing has not

been appropriated by the state.
(11) State garnishment laws.
(12) The state dairy code.

However, the Arizona Supreme Court has ruled that govern-
mental and administrative organization is a matter of local con-
cern reserved to the home rule city. Further, the courts have up-
held regulatory ordinances of home rule cities which establish
higher standards than those specified in state law. Finally, home
rule rights have been construed judicially to include the following
eight additional local powers:

(1) Adoption by the city of its own property assessment system.
(2) Sale or disposal of city property without advertising.
(3) Control of municipal elections.
(4) Levying of revenue taxes not expressly authorized municipalities by

state law.
(5) Levying of a transaction privilege tax, commonly referred to as a

"sales tax”.

1 Ibid, p. 32.
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(6) Fixing the compensation of the mayor and counciimen at the amounts
which the city deems necessary.

(7) Raising and using funds for advertising purposes over and above the
usual legislative limitations.

(8) The power to act in matters of state-wide concern, within city terri-
torial limits, unless and until the area of jurisdiction is preempted for
the state by a state law.i

The Arizona Legislative Council concludes that in general the
home rule charter system has been very effective in Arizona and
has not been seriously weakened by state legislative, judicial or
administrative practices.

A combination of constitutional and legislative approaches to-
ward home rule has evolved in Florida. In 1915, the Florida legis-
lature enacted a “home rule” statute under which localities could
adopt and amend their own charters (Fla. Stats., ss. 166.01-166.15).
When question was raised about state authority to take such ac-
tion, the constitution was amended in 1934 to require the legisla-
ture to pass general laws (1) classifying cities and towns on a
population basis, (2) providing for the incorporation of local gov-
ernments, and (3) establishing the jurisdiction, powers, duties,
privileges and “government” of communities in each class (Const.,
Art. 111, s. 24). This amendment also prohibits enactment of spe-
cial laws by the Legislature, except with respect to four counties.

Special permissive constitutional home rule amendments were
adopted in 1934, 1936 and 1951 which permitted home rule charters
for the cities of Jacksonville and Key West, and Orange County
only. Charters were then proposed thereunder in these three local-
ities, the local voters rejected them in two jurisdictions, and no
action was taken in the third. A proposed constitutional amend-
ment granting home rule to counties generally was rejected by
Florida voters in 1951.

In 1956, Florida voters approved a new constitutional amend-
ment based on the National Municipal League approach which has
significance for the problems of metropolitan Boston (Art. VIII, s.
11). This amendment, vigorously supported by the League of
Women Voters and others, provides self-executing constitutional

Florida

1 Ibid, pp. 33, 35.



SENATE— No. 580.1961. J 127

home rule to Dade County which embraces the metropolitan Miami
area. It directs the county, through its own home rule charter, to
grant home rule to municipalities coming within its jurisdiction.
Thus, municipal home rule for communities of the metropolitan
area is provided by the area government rather than by the state
government under constitutional mandate.

The constitutional amendment also (Art. VIII, s. 11) required the
state legislature to create a Metropolitan Charter Board to draft
and submit a metropolitan home rule charter to Dade County
voters. Similarly, these voters were authorized to revise, amend
or replace the old charter in the future. Important provisions of
the metropolitan county charter are as follows:

(1) The charter may empower the county legislative body (Dade County
Commissioners) to pass ordinances relative to the “affairs, property and
government” of the county;

(2) It must fix the number, terms and method of electing county comm
sioners;

(3) It may provide for the creation, abolition, consolidation or change in
boundaries, of local government units lying wholly within metropolitan
Dade County;

(4) It may determine what powers and functions shall be assigned to such
local government units, and provide for transfer of the same among
such units;

(5) It may create, abolish, alter or change all local offices, except the office
of Superintendent of Public Instruction;

(6) It must provide a method whereby each municipal corporation within
the metropolitan county may make, adopt, amend or repeal its own
charter;

(7) It must provide for recall of public officers, and provide an initiative
and referendum system; and

(8) It must make provision to protect creditors of consolidated or changed
governments under the metropolitan charter.

The constitution prohibits passage of special state statutes rela-
tive to Dade County or its political subdivisions. However, the
state legislature retains authority to regulate county and munici-
pal activities in the Dade County area through general laws ap-
plicable to all counties and to all municipalities.

The Florida courts have interpreted the constitutional home rule
provisions for Dade County to mean that the constitution and state
general laws are superior to the charter except for express consti-
tutional grants of power to the county; however, special laws are
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ineffective against this charter. Accordingly, the Dade County
plan of home rule is considered very effective by students of the
home rule question.

A broad grant of home rule power is afforded to Ohio communi-
ties by a self-executing constitutional provision adopted in 1912.
The relevant constitutional measure (Art. XVIII) stipulates in
part that:

“Sec. 3. Municipalities shall have authority to exercise all powers of
local self-government and to adopt and enforce within their limits such local
police, sanitary and other regulations, as are not in conflict with general
laws...

“Sec. 7. Any municipality may frame and adopt or amend a charter for
its government and may, subject to the provisions of Section 3 of this article,
exercise thereunder all powers of local self-government...

“Sec. 13. Laws may be passed to limit the power of municipalities to levy
taxes and incur debts for local purposes, and may require reports from mu-
nicipalities as to their financial condition and transactions...”

These constitutional clauses have resulted in extensive judicial
confusion because of broad and indefinite language. The Ohio Su-
preme Court at first construed Article XVIII to mean that home
rule powers are available only to municipalities which adopt a home
rule charter (State v. Lynch, 88 Ohio St. 71). That interpretation
was reversed by a 1923 opinion declaring that a municipality may
exercise all home rule powers whether or not it has adopted a
charter (Perrysburg v. Ridgeway, 108 Ohio St. 245). Other in-
stances of judicial difficulties have arisen over the years for Ohio
municipalities. As a consequence, most home rule advocates are
unenthusiastic about the Ohio type of constitutional proviso.

For 37 years, the Ohio courts followed a strict constructionist
approach to constitutional home rule, to the disadvantage of the
cities and towns. Since 1949 a more friendly judicial attitude has
been taken toward local home rule. Thus, an American Municipal
Association report 1 cites five important Ohio court rulings which
allow localities to:

Ohio

(1) Levy a flat-rate local income tax on residents and on locally-derived in-
come of non-residents (Angell v. Toledo, 153 Ohio St. 179, in 1950).

1 Model Constitutional Provisions for Municipal Home Rule, op. cit, pp. 5-6.
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(2) Pay dues to a municipal association (State v. Hagerman, 155 Ohio St.
320, in 1951).

(3) Use the initiative process in respect to certain local ordinances (State v.
Hitt, 155 Ohio St. 529, in 1951).

(4) Undertake construction and operation of off-street parking facilities to
relieve traffic congestion, and to borrow money therefor (State v.
Rhodes, 156 Ohio St. 81, in 1951).

(5) Engage in urban redevelopment activities (State v. Rich, 159 Ohio St. 13,
in 1953).

Currently, 63 cities and 16 villages operate under house rule
charters in Ohio.

Texas has a constitutional provision which authorizes voters in
cities exceeding 5,000 inhabitants to adopt and amend a city
charter, subject to statutory limitations. The charter may not con-
flict with the constitution and general laws of Texas, and may not
be altered, amended or repealed oftener than every two years.
Cities may levy, assess and collect such taxes as may be authorized
by state law and by the charters, subject to a total tax limitation of
2y2 % of the value of taxable local property. The city must also
provide a sinking fund plan for the retirement of its municipal debt.
(Art. XI, s. 5).

Originally, Texas courts construed this constitutional article to
mean that cities in their home rule charters can adopt any power
not inconsistent with state law. Next, such cities were told that
they could adopt only municipal powers. Then, the courts reversed
themselves to hold that these cities can exercise any governmental
power which the legislature could have granted them prior to the
addition of the home rule Article XI to the constitution in 1912.
Still later, the courts ruled that such cities may claim full powers
of self-government. Finally, a 1950 court decision reinstated the
original broad interpretation of local home rule described in the
opening sentence of this paragraph. (Dallas County Water Bis. v.
Dallas, 233 S.W. 2nd, 291). Thus, the Texas courts have given a
partial American Municipal Association slant to the home rule
clauses of the Texas Constitution.1

Texas

fThis paragraph condenses an article by John P. Keith titled "Home Rule
Texas Style” in New Look at Home Rule, op. cit, pp. 19-23.
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In 1960, home rule charters were effective in 158 of the 172 mu-
nicipalities eligible for home rule under the Texas constitution.
Texas authorities report that home rule is “extremely effective” in
that state due to the friendly judicial approach to home rule
questions.

In the 13 states with “permissive” or “non-self-executing” con-
stitutional home rule, the state constitution merely authorizes the
state legislature to enact home rule laws and to delegate power to
localities; but it does not require this legislative action. (See Ap-
pendix D for citations). Consequently, home rule is a matter of
legislative grace in these 13 states (Georgia, Hawaii, Michigan,
Minn., Nev., N.J., N.M., N.Y., Penn., Va., Wash., W. Va. and
Wis.). A fourteenth state (Conn.) is now considering adoption of
a constitutional amendment of this nature. On the other hand,
three of the states which are now operating under permissive for-
mulas are considering a change to a self-executing form of home
rule (N.Y., Penn., Wash.).

All 13 permissive constitutional home rule states authorize the
legislature, in its discretion, to enact laws granting local powers of
self-government and providing procedures for local charter-making.
Charter-making procedures are spelled out partially in the consti-
tutions of Minnesota and Washington, with implementation being
left to state law; in the remaining 11 states, such procedures are
not described in any degree in the constitution. The powers which
localities may be granted are couched in vague, general terms in all
13 constitutions; and only the constitution of Washington enumer-
ates the powers which the legislature may delegate to a com-
munity, as follows: “for its own government... and ... police,
sanitary and other regulations”.

Five of the 13 permissive states allow the legislature to grant
home rule to all municipalities( Ga., Ha., Minn., Nev., N.J.), while
three specify only cities and villages (Mich., N.Y., Wise.). Another
five states apply a population restriction on such grants of power
(N.M., city-counties of 50,000 or more; Wash., cities of 20,000 or

PERMISSIVE CONSTITUTIONAL HOME RULE PLANS
Permissive Practices Generally
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more; Penn., cities over 10,000; Va., cities and towns over 5,000;
W. Va., municipalities over 2,000).

Five state constitutions subject home rule charters to some type
of state approval, or permit the legislature so to provide. Michigan
gives the Governor a veto over such charters, while four state con-
stitutions permit or require state legislative approval of individual
home rule charters (N.J., Penn., Va., and Wis.).

Two state constitutions require that special acts be submitted
for approval by the local voters (Mich, and Minn.). Two states
(N.J. and N.Y.) permit local acts only on local petition. The con-
stitutions and laws of two states (N.Y. and Va.) require a two-
thirds vote of the state legislature to pass any special act. The use
of the classification device is restricted by the constitutions of West
Virginia (limit of five classes of municipalities) and Pennsylvania
(limit of seven classes).

Reports from the 13 permissive home rule states indicate the
effectiveness of their constitutional provisions, in terms of the num-
ber of chartered municipalities in contrast to the total number of
eligible communities:

“Effective” Michigan (211 municipalities chartered
out of a total of 501 eligible communities)
Virginia (222 out of 227)
Wisconsin (175 out of 543)

"Limited Effectiveness" Minnesota (160 out of 821)

New York (8 out of 62)

Pennsylvania (5 out of 49)
West Virginia (7 out of 69)
Washington (9 out of 11)

“Ineffective” Georgia (no enabling law passed)
Hawaii (no general enabling law passed)
Nevada (no enabling law passed)
New Jersey (12 out of 567)

New Mexico (one charter granted)

Georgia enacted permissive home rule laws in 1947 and 1951, but
these were struck down as unconstitutional. Hawaii has passed no
general home rule enabling law, but a special act passed in 1955
granted home rule powers to the city of Honolulu.

Michigan

The Michigan system of permissive home rule is based upon
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constitutional provisions which (a) direct the state legislature to
provide by general law for the incorporation and financial regula-
tion of cities and villages, and (b) authorize the legislature to pass
general laws permitting cities and villages to frame, adopt and
amend their own charters. The constitution also grants certain
enumerated powers to cities and villages, but the exercise of these
powers is not contingent on or legally related to the adoption of a
home rule charter. (Constit., Art. VHI, ss. 20-25). The state leg-
islature is forbidden to pass any special act where a general law
can be made applicable, and special acts relative to municipalities
are subject to approval by local referendum. (Art. V. s. 30).

Developments under these constitutional provisions have been
summarized thus by one authority on home rule in Michigan;

“In 1908, Michigan adopted a constitution which curbed special acts and
directed the establishment of general laws under which cities and villages
could frame, adopt and amend charters. The legislature responded in 1909
with a home rule act, now many times amended. Municipal powers are
still a matter of legislative grace in Michigan, but the process of making
home-rule charters by local initiative is firmly established in Michigan’s
constitution, laws, and traditions. Michigan cities have enjoyed non-self-
executing home rule for almost half-a-century... ”1
Today, approximately half of the eligible Michigan cities and

villages (211 out of 501) have adopted home rule charters.

Pennsylvania

Pennsylvania adopted a constitutional amendment in 1922 au-
thorizing the legislature to grant home rule to cities of 10,000 or
more inhabitants (Art. XV. s. 1). This brief authorization states
that:

“Cities may be chartered whenever a majority of electors of any town or
borough having a population of at least 10,000 shall vote at any general or
municipal election in favor of the same. Cities, or cities of any particular
class, may be given the right and power to frame and adopt their own
charters and to exercise the powers and authority of local self-government,
subject, however, to such restrictions, limitations and regulations, as may be
imposed by the Legislature. Laws may also be enacted effecting the organ-
ization and government of cities and boroughs which shall become effective
in any city or borough only when submitted to the electors thereof, and
approved by a majority of those voting thereon.”

i Bromage, Arthur W., What Is Home Rule? op. cit., p. 2.
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The constitution limits to seven the total number of classes of
cities which may be established by the legislature for purposes of
general statutory regulation. (Art. 111, s. 34).

Not until 1949, or 27 years later did the Pennsylvania legislature
take any conclusive action under this home rule amendment. In
that year a home rule act was passed which gave first class cities,
i.e., Philadelphia alone, the right to adopt and amend their own
charters.

Eight years later a new municipal law was passed which
enables third class cities of 10,000 to 135,000 inhabitants to choose
one of three forms of standard optional charters, namely: (1) a
mayor-council plan, (2) a council-manager plan, or (3) a commis-
sion plan of city government. However, this 1957 statute falls
short of true “home rule” since these cities do not have authority

to write their own charters, and must seek a special charter statute
if they are dissatisfied with the three optional forms. So far, only
foui’ of the 48 third class cities have adopted a standard optional
charter.

Reflecting dissatisfaction a special commission recommended a
self-executing constitutional home rule amendment in 1959, based
on the American Municipal Association model.1 This proposal has
not been acted upon in the legislature.

Legislative Home Rule Generally

Five states having no Constitutional provisions relative to mu
nicipal home rule extend such powers to localities by statutory
means. These states are lowa (1851), South Carolina (1899), Mis-
sissippi (1900) and North Carolina (1917). The relevant statutory
citations are indicated in Appendix D.

The lowa statute restricts home rule benefits to four cities which
were chartered under an 1851 general home rule law which was re-
pealed six years later. Mississippi laws make certain home rule
powers available to special charter cities and provide that changes

LEGISLATIVE SYSTEMS OF HOME RULE

iPenn. Commission on Constitutional Revision, Report, Harrisburg, Penn.,
March 1959. pp. 158-167.
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in these charters must be approved by the Governor. Three states
(Conn., No. Car., and So. Car.) grant home rule authority on a
broader basis to all municipalities.

Only the legislative home rule system of Connecticut, discussed
next, appears to be at all effective.

Since World War II there has developed in Connecticut a polit-
ical atmosphere favorable to the home rule aspirations of its com-
munities. The state legislature has enacted two statutes providing
home rule powers to metropolitan districts (1955) and municipali-
ties (1957), and is now in the process of passing a constitutional
amendment specifically authorizing a permissive form of home rule
in Connecticut.

In Connecticut, substantial pressure for some type of home rule
measure has come from the Chairmen of legislative committees
who have become increasingly irritated with large volume of bills
on petty local matters. This problem has been the subject of fre-
quent legislative study since the early 1950’5.

In 1950 the Connecticut “Little Hoover” Commission urged adop-
tion of a home rule amendment to eliminate about 450 local bills
annually from the legislative docket, thus improving the efficiency
of the state legislature, and strengthening local government.1 The
Commission noted that the Legislature could not give adequate
attention to the local bills which in many cases merely validated
local authority that already existed. Further, the Commission
stated that this legislative consideration invited political trading
and pressure group action detrimental both to the state and munici-
palities. These practices militated against state ability to do well
the things that applied to the state as a whole, and also prevented
development of a fair measure of responsible local self-government.
To remedy the situation the commission in 1950 proposed a new
state constitution which contained the following brief self-execut-
ing provision for municipal home rule, which, however, failed of
passage:

Legislative Home Rule in Connecticut

1 Conn. Commission on State Government Organization, Report to the General
Assembly and Governor, Hartford, Conn., February 1950. Chapter VII,
“Strengthening Local Government”, pp. 46-49.
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"Section 1. The General Assembly shall enact no local or special legisla-
tion, except as otherwise provided in this Constitution. In the enactment
of general legislation the General Assembly shall provide reasonable classi-
fications.

"Section 2. Any town, city or borough shall have power to make, amend,
add to or replace its charter, which shall be its organic law and which shall
extend to all its local and municipal affairs. The General Assembly shall
by general law provide the methods by which such charters are to be
adopted, amended, added to or replaced, except that any such general law
shall provide for a referendum by the electors of a town, city or borough
before any adoption, amendment, addition or replacement becomes effective.
The General Assembly shall also provide by general law for the form of gov-
ernment, including optional alternative forms, for those towns, cities, or
boroughs that do not exercise their charter powers, except that no optional
form shall be effective until after submission by referendum to the electors
of any town, city, or borough. The General Assembly shall have power by
general legislation to exercise reasonable control over municipal affairs to
the extent necessary to protect the interests of the State, but this power
shall not be construed to deny local self-government.

“Section 3. The several towns, cities and boroughs shall have the exclusive
power, by and with general and special consent of the General Assembly, to
enter into compacts for limited purposes, to consolidate, or to alter their
boundary lines. Consent by the General Assembly may include incorporation
of new towns so formed.” (Article VIII)

In 1955 the Connecticut Legislature gave preliminary approval
to a constitutional home rule amendment, and directed the Legisla-
tive Council to study various aspects of this proposal. Subsequently,
the Legislature passed the Municipal Home Rule act of 1957, on
recommendation of the Council. This statute, which is described
below, grants a legislative form of home rule to Connecticut locali-
ties. In 1957, the Legislature also substituted for the earlier 1955
proposal a new self-executing type of home rule amendment, based
on the original 1950 “Little Hoover” recommendation. However,
the 1959 Legislature rejected this plan, and substituted still an-
other proposed amendment quoted below which provides a permis-
sive form of constitutional home rule:

“Section 1. The general assembly may by general law delegate legisla-
tive powers to towns, cities and boroughs relative to the powers, organiza-
tion and form of government of such general laws may make reasonable
classifications of such political subdivisions.

“Section 2. After March 30, 1963, the general assembly shall enact no
special legislation relative to the powers, organization and form of govern-
ment of any town, city, or borough, except as to (a) borrowing power, (b)
validating acts and (c) formation, consolidation or dissolution of such polit-
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ical subdivisions, unless requested to do so by such political subdivisions, in
manner prescribed by law.”

The foregoing amendment now awaits approval by the 1961 leg-
islative session, after which it will be submitted for voter approval
in 1962. Actually home rule groups will probably seek to substitute
the 1957 proposal. They are especially critical of the second sec-
tion quoted above which they fear may permit too much special
legislation because of the phrase “unless requested to do so ... in a
manner prescribed by law.”

Metropolitan District Home Rule Act of 1955. This statute per-
mits a central city having a population of 50,000 or more, and out-
lying communities not more than 15 miles distant to organize a
“metropolitan district” having such powers as each member mu-
nicipality has under any provision of the general laws or any spe-
cial act (see Conn. Gen. Stats, c. 105, ss. 7-333 to 7-339).

Proposals to organize a metropolitan district may be initiated
(a) by a two-thirds vote in the legislative bodies of the central city
and of one or more outlying towns, or (b) by a petition filed with
the municipal clerk of any such municipality signed by 10% of the
voters. Within 60 days following introduction of this proposal, the
legislative bodies of the municipalities concerned must meet jointly
to authorize appointment of a metropolitan district charter com-
mission of from five to 15 members.

This charter drawn by the charter commission must: (a) pro-
vide for the structure and organization of the proposed metropol-
itan district government; (b) establish the duties and powers of
the district which may include any or all governmental functions
of its component municipalities; (c) provide the means of financ-
ing district operations; (d) prescribe procedures whereby member
municipalities may withdraw from, and new communities may be
admitted to, this district; and (e) regulate the dissolution of the
district.

The charter proposal must be submitted to the voters of several
cities and towns by the charter commission between three and
twelve months following its first meeting, unless the commission
by unanimous vote decides that an additional three months study is
needed. The charter becomes effective if approved by a majority
of local voters voting thereon, provided that this majority exceeds
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the minority vote by at least 15% of the total registered vote in all
the participating municipalities.

Municipal Home Rule Act of 1957. The principal statutory grant
of home rule to Connecticut municipalities is embodied in the Mu-
nicipal Home Rule Act of 1957, as subsequently amended.1 This
law provides that

“Any town, city or borough, in addition to such powers as it has under
the provisions of the general statutes or any special act, shall have the
power to draft, adopt and amend a charter which shall be its organic law
and shall supersede any existing charter, including amendments thereto,
and all special acts inconsistent therewith, and to adopt a home rule ordi-
nance in substitution for a special act relating to its government, which or-
dinance may contain the provisions of such special act, with or without
changes not inconsistent with the constitution or the general statutes, and
may amend or repeal any such home rule ordinance, provided the rights or
benefits granted to any individual under any municipal retirement or pen-
sion systems shall not be diminished or eliminated.” (Gen. Stats., c. 99, s.
7-188).

Any such home rule charter must provide legislative and execu-
tive branches for the municipal government within certain pre-
scribed forms. A home rule charter may not permit a municipality
to levy or collect any tax not authorized by the general statutes.
Proposals to adopt or amend a home rule charter may be initiated
either by petition or vote of a designated local body which must
then create a charter commission to report within a year. The
designated local body must hold public hearings on commission
proposal and may suggest changes. After the commission has ac-
cepted or rejected these changes, the designated local body may:
(a) approve the commission proposal altogether, (b) approve the
proposal in part, or (c) reject the proposal.

Within a year after its approval of all or part of the proposals of
the commission, the town council or other designated local body
must determine whether to submit the approved proposals to local
voters at a regular or special election. If this referendum is held
in a regular election, a simple majority vote decides the outcome.
However, if the proposal is placed on the ballot in a special elec-
tion it must obtain an affirmative majority vote which exceeds the

fNow in Conn. Gen. Stats., c. 16, s. 2-14; c. 99, ss. 7-187 to 7-201. Based on
Public Act Nos. 465 of 1957 and 678 of 1959.
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minority vote by at least 15% of the total number of all registered
local voters.

In addition to these charter aspects, the Connecticut municipal
home rule statute (1) recodifies and amplifies provisions of Con-
necticut law enumerating the powers of municipal corporations;
(2) regulates the forms of petitions to be used; and (3) establishes
consolidation procedures.

Finally, the law imposes certain requirements upon the filing
and enactment of special local bills in the state legislature. Peti-
tions for such bills must be endorsed by a two-thirds vote of the
body wielding the appropriation power of the local government, or
alternatively must be accompanied by a petition signed by 10% of
the registered voters.

Effectiveness of Home Rule Laws. Although legislative home
rule is commonly deemed the weakest form of home rule, it has
enjoyed modest success in Connecticut. This is attributable to a
favorable “climate” for home rule in both the legislature and the
municipalities of that state. A Connecticut taxpayer organization
reports that:

“It is our view that Connecticut’s Home Rule Law has been effective on
both counts, namely, (1) in diminishing legislative intrusion, unsolicited,
into local affairs, and (2) in reducing the volume of special local bills intro-
duced into the legislature.”!

Studies of bills in the 1957 (pre-home rule) and 1959 (home
rule) sessions of the Connecticut legislature show a 50% drop in
the volume of special legislation affecting municipal governments.
Thus, of 1,352 bills passed by the 1957 legislature, 17.3% (234 bills)
were local bills. In contrast, of 1,268 bills passed by the 1959 ses-
sion, only 8.7% (110 bills) were local bills.2

Since 1957, a total of 51 Connecticut cities and towns have estab-
lished charter commissions to prepare home rule charters. Only
eight of these communities had adopted such charters by late
1960. However, local interest in charter changes continues to
mount. In contrast, local interest in forming metropolitan districts

1 Letter of Asst. Exec. Director, Conn. Public Expenditure Council, Oct. 11,
1960.

2 Conn. Public Expenditure Council, OPEC Taxpayers News, Vol. 11, No. 5.
Sept.-Oct. 1959. pp. 1-2.
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under the 1955 statute is negligible, and no such districts have been
organized.

This final Chapter IX relates to the second of the two legislative
study assignments with which this report is concerned, namely, re-
peal of present laws requiring a local referendum on City Council
votes before the salaries of the Mayor and members of the City
Council may be raised. The relevant study order (see Senate, No.
491 of 1960 on inside of front cover) requested that specific atten-
tion be given to two proposals of last year, one introduced by Sena-
tor Kevin B. Harrington of Essex on petition of the Massachusetts
Mayors’ Association (Senate, No. 8) and the other by Representa-
tive Armand N. Tancrati of Springfield (House, No. 273).

The 39 Massachusetts cities function under a wide variety of
charters, and hence the duties and responsibilities of individual
mayors and city councils (or boards of aldermen) vary greatly. As
usual this Research Bureau report must remain purely factual,
without recommendations, and its scope is therefore confined to
the general problems connected with the existing system for estab-
lishing salaries of these officials.

Cities Not Having Plan F Charters. At the present time, the
salaries of mayors and city council members including aldermen
of cities operating under one of the five optional charter forms
(Plans A through E) excluding the Plan F form of partisan gov-
ernment, are fixed by vote of the city council (or aldermen) sub-
ject to ratification by the local voters at a subsequent regular mu-
nicipal election. The two relevant general statutory provisions,
added in 1952and later amended, are:

CHAPTER IX. SETTING SALARIES OF MAYORS AND
CITY COUNCILMEN

Introduction

Present Massachusetts Requirements

G.L. c. 39, s. 6A. “Notwithstanding the provisions of any city charter to
the contrary the mayor and the members of the city council or other legis-
lative body of a city, shall receive for their services such salary as the city
council or other legislative body of said city shall by ordinance determine,
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and shall receive no other compensation from the city. N0... increase or
decrease in said salaries shall take effect in any city unless it is approved by
a majority of the registered voters of the city voting thereon at the next
regular municipal or state election....” (Added by Acts of 1952, c. 259, s. 1;
amended by Acts of 1958, c. 72, s. 1 and c. 513, s. 1).

"The mayor or city manager and the members of the city council shall
receive for their services such salary as the city council shall by ordinance
determine, and they shall receive no other compensation from the city. No
increase or reduction in the salaries of mayor or city councillors shall take
effect during the year in which such increase or reduction is voted, and no
change in such salaries shall be made between the election of a new council
and the qualification of the new council. No ordinance providing for such
increase or decrease in the salaries of the mayor or the members of the city
council shall take effect unless it is approved by a majority of the registered
voters of the city voting thereon at the next regular municipal or state
election. The provisions of this section shall not be applicable in a city
under Plan F.” (Added by Acts of 1952, c. 259, s. 2; amended by Acts of
1958, c. 72, s. 2, Acts of 1958, c. 513, s. 2 and Acts of 1959, c. 448, s. 7).

Prior to the passage of these statutory provisions in 1952, the
General Laws provided for the setting of these officials’ salaries by
the council without requiring the approval of the voters for any
increases or decreases. Under new provisions, however, such ap-
proval is mandatory in both the 17 cities operating under the op-
tional charters provided in Chapter 43 of the General Laws, and
the 22 cities operating under special charters.

Cities Having Plan F Charters. The foregoing statutory refer-
endum requirements do not apply to salary increases of mayors and
city councillors of cities using the Plan F standard optional charter.
However, salary increases voted by the mayor and council are lim-
ited by the following statutory “ceilings” on annual salaries: (a)
larger cities of 50,000 or more persons, $20,000 for the mayor, and
$3,000 for each councilman; (b) smaller cities, $15,000 for the
mayor, and $2,000 for each councilman (G.L. c. 43, s. 17B).

iData on these referenda have been provided (a) by the Division of Elections,
the Secretary of State’s Office, and (b) by those mayors and city clerks who
decided to respond to a letter of inquiry from the Research Bureau. Since
such referenda are not invariably reported to the Secretary of State, that
agency may not be aware of all referenda which have been held.

Referendum Results. Local referenda 1 on the majority of the
questions on city ballots proposing salary increases for mayors and

Experience Under Present Massachusetts Law
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members of city legislative bodies seem to have gone against the
city officials. Opinions as to the reasons for this development will
be discussed later in this chapter. The following Table 6 presents
the results of referenda on salary increases of which the Research
Bureau is aware.

Results of Recent Referenda in Massachusetts Cities
on Salary Increases for Mayor or Council

Successful Referenda Unsuccessful Referendai
City Office* Date City Office Date

Attleboro M 1959 Beverly M, C **

Everett M, C 1960 Brockton C 1952
Malden M 1960 Chelsea M, C ’52; ’6O
Marlborough M ** Everett M 1958
Melrose M ’53 & ’57 Fitchburg M, C 1954
Newton M ’53 & '57 Gardner M, C 1960
Peabody M, C 1952 Holyoke C 1956
Quincy M, C 1956 same M, C 1958
Salem M, C 1952 Lynn M, C 1952
Waltham C 1958 Malden M, C ’55 & ’5B
Westfield M 1955 Quincy M, C 1960
Woburn M 1960 Somerville C 1952

Waltham M, C 1952
Woburn C 1960

*M— mayor only; M, C mayor and councilmen and/or aldermen; C coun-
cilmen and/or aldermen only.

‘‘Letters from mayors indicated that referenda were held, but did not give
dates.

Involvement of the General Court. The referendum provisions
in their charters, some mayors and councils feel, place them in the
uncomfortable position of requiring them to ask their constituents
for raises. As a result, city officials have tried to circumvent this
problem in several cases by prevailing on the General Court to pass
special acts increasing their salaries. These special acts which must
then be placed on local ballots have not generally been approved by
the local voters. Local temptation of city officials to avoid the
onus of asking for an increase in this fashion could constitute a
violation of the principles of home rule by interposing the General
Court in local problems.

TABLE 6
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Problem of Salaries of Department Heads. Another problem
arising under the present provisions of this law is that of the sal-
aries paid to city department heads. The salaries of these subor-
dinates of the mayor are set by the mayor and council without the
requirement for approval of the voters in municipal elections. In
many cities, the salaries of such officials are higher than the salary
of the mayor. It is an accepted principle of administration that
subordinates should receive lower salaries than their superiors.

The cities reporting on the number of department heads and
other city employees receiving higher rates of compensation than
the mayor are listed in Table 7 below. City manager cities, where
the mayor is not the operating head of the government are ex-
cluded from the tabulation:

Number of City Officials Receiving
Higher Rates of Compensation Than Mayor

City Titles

Boston “Three subordinates” of whom none are department heads.
Everett The Superintendent of Schools.
Gardner 16 titles.
Malden Exact number uncertain.
Marlborough All department heads.
Melrose Minimum salaries of 12 department heads, maximum

salaries of 13, and fixed salary of city solicitor.
Now Bedford 73 titles, not all of which are department heads.
Newton School Superintendent.
Newburyport 17 titles.
Salem 3 educational titles.
Taunton 12 titles.
Westfield Minimum salaries of 9 department heads, maximum

salaries of 12.

Source: Responses of mayors to Legislative Research Bureau questionnaires
of June 16 and November 18, 1960.

Two bills concerned with the problem of setting salaries for
mayors and councilmen were introduced in the 1960 session of the
General Court.

The first of these two bills, Senate, No. 8 of 1960, introduced by

Proposed Changes in Massachusetts Law

TABLE 7
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Senator Kevin B. Harrington of Essex on behalf of the Massachu-
setts Mayors’ Association, would amend the General Laws by re-
moving the requirement that local voters must approve increases
or decreases in the salaries of mayors and members of the munici-
pal legislative bodies. (Amends G.L. c. 39, s. 6A and c. 43, s. 17A.)
This change which would restore to cities the power to set the sal-
aries of their elected officials in manners of their own choosing
would return the situation to that which existed prior to 1952 when
the referendum requirement became effective. This proposal would
also change the General Laws in one other minor respect by pre-
venting salary increases or decreases from becoming effective dur-
ing the year in which they are voted. The law now prohibits
changes in salary from taking effect during the term in which they
are voted. The proposal in Senate, No. Bof 1960 has been reintro-
duced in the current 1961 legislative session by Representative
Lawrence P. Smith of Lawrence (House, No. 895).

The second of these two 1960 bills, House, No. 273, introduced by
Representative Armand N. Tancrati of Springfield, would amend
General Laws by substituting a new first sentence: “Unless other-
wise provided for by city charter...” (G. L. c. 39, s. 6A). The
balance of the section would not be changed, nor would the bill
affect General Laws, chapter 43, s. 17A. House, No. 273 would not
affect the referendum requirement, nor was it intended to. It is
the intent of the bill’s sponsor to compel all cities to pay salaries to
their mayors and councilmen and aldermen, since there is now no
requirement that these officials be salaried.

House, No. 273 of 1960. According to the House Counsel’s
Office, House, No. 273 would not compel cities to provide salaries
for their mayors and councilmen and aldermen. This proposal
would reactivate the charter provisions of the 22 special charter
cities which governed the setting of salaries for mayors and city
legislative bodies prior to 1952 and could conceivably lower the
salaries of officials who have received raises since that time.
. Senate, No. 8 of 1960. Five arguments for these statutory

changes eliminating the requirement for a referendum on salary
increases have been obtained from Mr. Harold L. Pilsbury, Execu-

Arguments For and Against Change
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tive Secretary of the Massachusetts Mayors’ Association, and from
Mayor Francis X. Collins of Salem. They are briefly summarized
below:

1. The essential question confronting the voters is whether the
office of mayor, councillor or alderman carries duties and responsi-
bilities of sufficient weight to justify a salary increase. However,
the average voter has little knowledge of exactly what the mayors
and councillors or aldermen actually do. In addition, the salary
referenda are often placed on the ballot in municipal election years,
and the issue of whether or not the office should carry a higher
salary is lost in the confusion of a campaign. As a result of these
two factors, people tend to vote for or against a salary increase
according to whether or not they approve of the salary to be pro-
vided incumbents of the offices involved, rather than the salary
provided for the office itself.

2. Especially in larger cities, the compensation of mayors tends
to be inadequate. In many cities, the mayor’s salary is lower than
that of many of the department heads who are his subordinates. In
some cities the mayor is the lowest paid city official. If contrast is
made between the salaries of mayors who are the executive heads
of government and the salaries commanded by city managers, the
comparison is striking.

3. As a matter of “home rule”, city councils set the salaries of
the city employees under their jurisdiction without the need for
having them approved by the voters. 1 According to opponents of
present referendum requirements in city charters, the council
should also be authorized to set salaries of the councillors and the
mayor without requirement of a popular referendum, unless local
voters wish to incorporate this requirement in the city charter.

4. The proposed statutory changes would retain the prohibition
against salary increases becoming effective during the year in
which they are voted, and against salary increases between the
election of a new council and its taking office. Supporters of Sen-
ate, No. 8 feel that these provisions, particularly since most mu-
nicipalities have biennial elections, provide sufficient insurance
against “salary grabs” by municipal officials. This argument is

1 G.L. c. 41, ss. 108A.
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directed toward critics who insist the absence of any need for
direct public approval of salary increases for mayors and council-
men would accelerate “salary grabs”.

5. In the case of councilmen, the situation regarding voter reac-
tion to proposals for salary increases is similar to that prevailing
for the mayors. Indeed, in some elections, the voters have granted
an increase to the mayor and denied one for the councilmen and
aldermen.

The fundamental problem here is the same. The question is
whether the fact that duties and responsibilities of the city legisla-
tive body warrant a salary increase may be overlooked in the heat
of an election campaign, when the voters will tend to vote on in-
creases according to whether they approve or disapprove politically
of present incumbents.

To provide a background of salary-setting practices elsewhere
the Research Bureau requested information from the other 49
states. All but two of them, Idaho and West Virginia, responded.

The largest group of states 26 in all state that there is no
state regulation of the setting of salaries of mayors and members
of city legislative bodies. The question is considered one for local
action. (These states are: Alaska, Ariz., Ark., Colo., Del., Hawaii,
Ind., Md., Mich., Minn., Miss., Mo., N.H., N.Y., Ohio, Okla., Oreg.,
Penn., R. 1., So. Car., So. Dak., Tenn., Tex., Vt, Va. and Wis.).

In some of these states, without state salary regulations, provi-
sion is made for a referendum on salary adjustments when a certain
percentage of the local voters so petition. In other states, the legis-
latures may apparently pass laws relating to city government, pre-
sumably including local salaries; however, these laws are usually
subject to approval of the local voters.

The second largest group of states 12 in all leaves to local
option the setting of salaries in certain classes of cities or for either
mayors or city legislators, but places regulations (generally a limit
on maximum salary) on other classes of cities or certain officers.
These provisions, state by state, are as follows:

Practice in Other States

1. Alabama, where salaries of aldermen are left to local option.
2. California, which requires referenda in non-charter cities only.
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3. Connecticut, which requires referenda on salaries of the city legislative
body.

4. Florida, where some cities operate under special legislative charters, and
a few of these must petition the legislature for salary adjustments.

5. Illinois, which sets statutory limits on all salaries except those of mayors
in mayor-alderman cities, and salaries in manager cities.

6. lowa, which regulates all salaries except those of mayors in mayor-coun-
cil cities.

7. Kansas, which regulates salaries in first class cities only.
8. Louisiana, which regulates all salaries except those of mayors in mayor-

alderman cities.
9. Nebraska, which regulates salaries in second class cities and villages.

10. New Jersey, which requires referenda on salaries in certain cities.
11. North Dakota, which leaves salaries of mayors to local action.
12. Washington, which regulates salaries of all offices in second class cities,

and salaries of councils in third class cities.

In four states Kentucky, Montana, New Mexico and Wyoming,
all salaries in all cities are subject to regulation by general law.
Most of these regulations provide maximum limits within which
the city may set salaries; in Wyoming, however, a minimum figure
for first class cities is provided.

Three states Georgia, Nevada and North Carolina regu-
late the salaries of city officials through special legislative acts.

The status of regulation in Maine and Utah is subject to some
uncertainty as indicated below.

In Maine, it was stated that salary increases without referenda
are prohibited “not as a matter of law, but legislative policy.” In
Utah the legislature fixes all salaries, but it is unknown whether
this is done by general law or special acts.
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Section 800. Organization of Local Government. Provision shall
be made by general law for the incorporation of counties, cities, and
other civil divisions; and for the alteration of boundaries, the con-
solidation of neighboring civil divisions, and the dissolution of any
such civil divisions.

Provision shall also be made by general law (which may provide
optional plans of organization and government) for the organiza-
tion and government of counties, cities, and other civil divisions
which do not secure locally framed and adopted charters in accord-
ance with the provisions of section 801, but no such law hereafter
enacted shall become operative in any county, city, or other civil
division until submitted to the qualified voters thereof and approved
by a majority of those voting thereon.

Section 801. Home Rule for Local Units. Any county or city
may adopt or amend a charter for its own government, subject to
such regulations as are provided in this constitution and may be
provided by general law. The legislature shall provide one or more
optional procedures for nonpartisan election of five, seven or nine
charter commissioners and for framing, publishing, and adopting a
charter or charter amendments.

Upon resolution approved by a majority of the members of the
legislative authority of the county or city or upon petition of 10%
of the qualified voters, the officer or agency responsible for certify-
ing public questions shall submit to the people at the next regular

APPENDIX A

HOME RULE PROVISIONS IN MODEL STATE CONSTITUTION
OF NATIONAL MUNICIPAL LEAGUE 1

ARTICLE VIII. LOCAL GOVERNMENT

1National Municipal League, Model State Constitution With Explanatory
Articles, sth ed., New York, N. Y., 1948, pp. 15-17.
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election not less than sixty days thereafter, or at a special elec-
tion if authorized by law, the question “Shall a commission be
chosen to frame a charter or charter amendments for the county
(or city) of ...

?” An affirmative vote of a majority of the quali-
fied voters voting on the question shall authorize the creation of the
commission.

A petition to have a charter commission may include the names
of five, seven or nine commissioners, to be listed at the end of the
question when it is voted on, so that an affirmative vote on the
question is a vote to elect the persons named in the petition. Other-
wise, the petition or resolution shall designate an optional election
procedure provided by law.

Any proposed charter or charter amendments shall be published
by the commission, distributed to the qualified voters and submitted
to them at the next regular or special election not less than thirty
days after publication. The procedure for publication and submis-
sion shall be as provided by law or by resolution of the charter com-
mission not inconsistent with law. The legislative authority of the
county or city shall, on request of the charter commission, appro-
priate money to provide for the reasonable expenses of the commis-
sion and for the publication, distribution and submission of its pro-
posals.

A charter or charter amendments shall become effective if ap-
proved by a majority of the qualified voters voting thereon. A
charter may provide for direct submission of future charter re-
visions or amendments by petition or by resolution of the local leg-
islative authority.

Section 802. Powers of Local Units. Counties shall have such
powers as shall be provided by general or optional law. Any city
or other civil division may, by agreement, subject to a local refer-
endum and the approval of a majority of the qualified voters voting
on any such question, transfer to the county in which it is located
any of its functions or powers, and may revoke the transfer of any
such function or power, under regulations provided by general law;
and any county may, in like manner, transfer to another county or
to a city within its boundaries or adjacent thereto any of its func-
tions or powers, and may revoke the transfer of any such function
or power.
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Section 803. County Government. Any county charter shall
provide the form of government of the county and shall determine
which of its officers shall be elected and the manner of their elec-
tion. It shall provide for the exercise of all powers vested in, and
the performance of all duties imposed upon, counties and county
officers by law. Such charter may provide for the concurrent or
exclusive exercise by the county, in all or in part of its area, of all
or of any designated powers vested by the constitution or laws of
this state in cities and other civil divisions; it may provide for the
succession by the county to the rights, properties and obligations of
cities and other civil divisions therein incident to the powers so
vested in the county, and for the division of the county into dis-
tricts for purposes of administration or of taxation or of both. No
provision of any charter or amendment vesting in the county any
powers of a city or other civil division shall become effective unless
it shall have been approved by a majority of those voting thereon
(1) in the county, (2) in any city containing more than 25 percent
of the total population of the county, and (3) in the county outside
of such city or cities.

Section 804- City Government. Except as provided in sections
802 and 803, each city is hereby granted full power and authority
to pass laws and ordinances relating to its local affairs, property
and government; and no enumeration of powers in this constitu-
tion shall be deemed to limit or restrict the general grant of au-
thority hereby conferred; but this grant of authority shall not be
deemed to limit or restrict the power of the legislature to enact
laws of statewide concern uniformly applicable to every city. 1

The following shall be deemed to be a part of the powers con-
ferred upon cities by this section when not inconsistent with gen-
eral law:

(a) To adopt and enforce within their limits local police, sani-
tary and other similar regulations.

(b) To levy, assess and collect taxes, and to borrow money and
issue bonds, and to levy and collect special assessments for benefits
conferred.

(c) To furnish all local public services; and to acquire and main-
1 General grant follows New York constitution. Last clause follows Wisconsin
constitution.
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tain, either within or without its corporate limits, cemeteries, hos-
pitals, infirmaries, parks and boulevards, water supplies, and all
works which involve the public health and safety. 1

(d) To maintain art institutes, museums, theatres, operas, or
orchestras, and to make any other provision for the cultural needs
of the residents.

(e) To establish and alter the location of streets, to make local
public improvements, and to acquire, by condemnation or other-
wise, property within its corporate limits necessary for such im-
provements, and also to acquire additional property in order to pre-
serve and protect such improvements, and to lease or sell such ad-
ditional property, with restrictions to preserve and protect the im-
provements.

(f) To acquire, construct, hire, maintain and operate or lease
local public utilities; to acquire, by condemnation or otherwise,
within or without the corporate limits, property necessary for any
such purposes, subject to restrictions imposed by general law for
the protection of other communities; and to grant local public util-
ity franchises and regulate the exercise thereof.

(g) To issue and sell bonds, outside of any general debt limit
imposed by law, on the security in whole or in part of any public
utility or property owned by the city, or of the revenues thereof,
or of both, including in the case of a public utility, if deemed de-
sirable by the city, a franchise stating the terms upon which, in
case of foreclosure, the purchaser may operate such utility.

(h) To organize and administer public schools and libraries.
(i) To provide for slum clearance, the rehabilitation of blighted

areas, and safe and sanitary housing for families of low income, and
for recreational and other facilities incidental or appurtenant
thereto; and gifts of money or property, or loans of money or credit
for such purposes, shall be deemed to be for a city purpose.2

Section 805. Public Reporting. Counties, cities and other civil
divisions shall adopt an annual budget in such form as the legisla-
ture shall prescribe, and the legislature shall by general law provide
1 Michigan constitution. Article VIII, s. 22.
2 Paragraph (b) gives general bonding power, subject to general limitation by

general law and paragraph (g) gives additional bonding power for public
utilities, etc.
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for the examination by qualified auditors of the accounts of all
such civil divisions and of public utilities owned or operated by
such civil divisions, and provide for reports from such civil divi-
sions as to their transactions and financial conditions.

Section 806. Conduct of Elections. All elections and submis-
sions of questions provided for in this article or in any charter or
law adopted in accordance herewith shall be conducted by the elec-
tion authorities provided by general law.

Section 1. GeneralLegislation. The legislature may act in rela-
tion to municipal corporations only by laws which are general in
terms and effect.

Section 2. Incorporation and Corporate Changes. The legisla-
ture shall provide by law, general in terms and effect, for the incor-
poration and government of municipal corporations and the
methods by which municipal boundaries may be altered, municipal
corporations may be merged or consolidated and municipal cor-
porations may be dissolved. The legislature shall, by such law,
facilitate the extension of municipal boundaries to the end that
municipal territory may readily be made to conform to the actual
urban area.

Section 3. Classification; Optional Plans of Government. The
legislature may classify municipal corporations by grouping them
into not more than four classes based upon population to be deter-
mined by the most recent census made under the authority of the
United States or of this State. No other classification may be made
but the legislature may, from time to time, change the grouping
within the maximum limitation of four groups. Legislation in re-
lation to municipal corporations in any class shall apply alike to all
municipal corporations in that class. No class shall include less
than two (or whatever minimum a particular state prefers) mu-

APPENDIX B

MODEL CONSTITUTIONAL HOME RULE PROPOSAL OF
AMERICAN MUNICIPAL ASSOCIATION
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nicipal corporations at the time it is established. Classification
legislation shall provide for transition from class to class in keep-
ing with population changes.

The legislature may, by a law applicable to all classes of munici-
pal corporations or to a particular class, provide optional plans of
municipal organization and government, under which an authorized
optional plan may be adopted or abandoned by majority vote of
the qualified voters of a municipal corporation voting thereon.

Section 4. Home Rule Charter-Making. The qualified voters of
any municipal corporation are granted power to adopt a home rule
charter of government and to amend or repeal the same. The
adoption of a charter or the amendment or repeal of a charter shall
be proposed either by a resolution of the legislative body of a mu-
nicipal corporation or by a charter commission of not less than
seven members, elected by the qualified voters of the municipal
corporation from their membership at large, pursuant to petition
for such an election bearing the signatures of at least per
centum of the qualified voters of the municipal corporation and
filed with the clerk or other chief recording officer of the legislative
body of the municipal corporation. The charter commission can-
didates in a number equal to the number to be elected, who receive
the most votes, shall constitute the commission. On the death,
resignation or inability of any member of a charter commission to
serve, the remaining members shall elect a successor. The commis-
sion shall have authority to propose (1) the adoption of a charter,
(2) amendment of a charter or particular part or parts of a charter,
or (3) repeal of a charter, or any of these actions, as specified in
the petition.

The legislature shall provide by statute for procedure, not incon-
sistent with the provisions of this section, necessary to effectuate
this section, and may provide by statute for a number of charter
commission members in excess of seven on the basis of population.
In the absence of such legislation the legislative body of a munici-
pal corporation in which the adoption, amendment or repeal of a
charter is proposed shall provide by ordinance or resolution for that
procedure and the number of charter commission members shall be
seven. The legislative body may, if it defaults in the exercise of
this authority, be compelled, by judicial mandate and at the in-



1961.] SENATE —No. 580. 153

stance of at least ten signers of a sufficient petition filed under this
section, to exercise such authority.

All expenses of elections conducted under this section and all
necessary or proper expenses of a charter commission shall be paid
by the municipal corporation.

Section 5. Submission to Electors of Separate or Alternative
Charter Provisions. Any part of a proposed home rule charter may
be submitted for separate vote.

Alternative sections or articles of a proposed home rule charter
may be submitted and the section or article receiving the larger
vote shall, in each instance, prevail if a charter is adopted.

In the case of proposed charter amendments there may likewise
be separate or alternative submission.

Section 6. Home Rule Charter Powers. A municipal corpora-
tion which adopts a home rule charter may exercise any power or
perform any function which the legislature has power to devolve
upon a non-home rule charter municipal corporation and which is
not denied to that municipal corporation by its home rule charter,
is not denied to all home rule charter municipal corporations by
statute and is within such limitations as may be established by
statute. This devolution of power does not include the power to
enact private or civil law governing civil relationships except as an
incident to an exercise of an independent municipal power, nor
does it include power to define and provide for the punishment of
a felony.

A home rule charter municipal corporation shall, in addition to
its home rule powers and except as otherwise provided in its
charter, have all the powers conferred by general law upon munici-
pal corporations of its population class.

Charter provisions with respect to municipal executive, legisla-
tive and administrative structure, organization, personnel and pro-
cedure are of superior authority to statute, subject to the require-
ment that the members of a municipal legislative body be chosen by
popular election, and except as to judicial review of administrative
proceedings, which shall be subject to the superior authority of
statute.
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Section 7. Provision for Transition in Event of Charter Repeal.
A municipal legislative body or charter commission which proposes
the termination of home rule charter status by repeal of a home
rule charter shall incorporate in the proposition to be submitted to
the qualified voters a specification of the form of government under
which the municipal corporation would thereafter operate in the
event of repeal, whether it be a form prescribed by general law for
municipalities of its population class or one of such optional forms
as may have been authorized by general law for municipalities of
its population class. A municipal legislative body or charter com-
mission proposing charter repeal shall also, by resolution of that
body, determine when the transition to the new form of govern-
ment would take place in the event of repeal and make such other
provision, as may be appropriate, to effect an orderly transition
from home rule charter to non-home rule charter status.

Section 8. Publication of Proposed Charter, Charter Amendment
or Repeal Proposition and Resolution. At least thirty days before
an election thereon notice shall be given by publication in a news-
paper of general circulation within the municipal corporation that
copies of a proposed charter, charter amendment or repeal proposi-
tion and resolution are on file in the office of the clerk or other chief
recording officer of the legislative body of the municipal corporation
and that a copy will be furnished by him to any qualified voter or
taxpayer of the municipal corporation upon request.

Section 9. Only One Charter Commission in Two Years. The
qualified voters of a municipal corporation may not elect a charter
commission more often than once in two years.

Section 10. Legislation Increasing Municipal Financial Burdens.
State legislation requiring increased municipal expenditures may
not become effective in a municipal corporation until approved by
ordinance enacted by the legislative body of the municipal corpora-
tion, unless the legislation is enacted by two-thirds vote of all the
members elected to each house of the legislature or funds sufficient
to meet the increased municipal expenditure are granted to the
municipal corporation by that legislation or separate legislation
enacted at the same session of the legislature.
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APPENDIX C

ACTION ON MUNICIPAL BILLS CONSIDERED BY
GENERAL COURT IN 1950, 1956, 1959 AND 1960

Part A. No. of Municipal Bills Proposed and Enacted
Subject Matter Bills Proposed BillsEnacted

ofStatutes 1950 1956 1959 1960 1950 1956 1959 1960

A. Local Govt. Personnel 211 194 245 192 75 70 62 71
1. Civil service; tenure 71 59 80 83 30 19 36 38
2. Retire, benefits; pensions 65 50 73 29 19 24 6 10
3. Salaries; work conditions 50 54 57 56 15 15 11 19
4. Other 25 31 35 24 11 12 9 4

B. Govt. Org. and Procedures 140 184 172 217 50 62 54 91

1. Structure of government 78 91 76 84 28 31 26 29
2. Election procedures 36 37 44 57 8 7 7 23
3. Contracts and leases 12 31 15 16 7 11 3 9
4. Other 14 25 37 60 7 13 18 30

C. Municipal Finance 183 147 160 141 116 50 60 51
1. Taxation 25 22 42 35 2 3 5 6
2. Borrowing 86 24 26 21 78 13 17 13
3. Appropriations 39 36 50 37 25 19 28 19
4. Financial administration 24 29 22 28 6 10 8 11
5. State aid generally 9 36 20 20 5 5 2 2

D. Education 35 33 50 19 5 4 5 2

E. Planning, Zoning, Redevelop. 16 27 48 64 5 9 9 15

F. Highways, Motor Vehicles 16 43 34 39 2 6 4 10

G. Health, Welfare, Vets. Benefits 7 27 30 32 3 3 7 5

H. Housing 15 33 33 22 5 4 5 3

I. Public Safety 45 31 38 29 10 8 5 4

J. Other Municipal Activities 66 62 49 73 50 37 22 38

1. Trans, of real property 35 36 29 42 28 25 15 30
2. Water supply 22 10 10 20 17 5 5 5
3. Miscellaneous 9 16 10 11 5 7 2 3

TOTAL 734 781 859 828 321 253 233 290
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APPENDIX C (Continued)

ACTION ON MUNICIPAL BILLS CONSIDERED BY
GENERAL COURT IN 1950, 1956, 1959 AND 1960

Part B. No. of Non-Permissive Mandatory Statutes Enacted
(Locality has no choice but to comply)

Subject Matter Which Impose Obligation Which ConferBenefit
ofStatutes 1950 1956 1959 1960 1950 1956 1959 1960

A. Local Govt. Personnel 30 19 16 12 0 0 0 0
1. Civil service; tenure 16 6720000
2. Retire, benefits; pensions 57220000
3. Salaries; work conditions 46570000
4. Other 50210000

B. Govt. Org. and Procedures 20 19 19 30 3 13 17 25

1. Structure of government 11 14 13 9 0 2 1 2
2. Election procedures 445 15 0001
3. Contracts and leases 31030000
4. Other 2 0 1 3 3 11 16 22

C. Municipal Finance 63834843

1. Taxation 00200100
2. Borrowing 11000121
3. Appropriations 21411100
4. Financial administration 21211001
5. State aid generally 10012521

D. Education 02204011

E. Planning, Zoning, Redevelop. 468 12 0001

F. Highways, Motor Vehicles 02331001

G. Health, Welfare, Vets. Benefits 01300001

H. Housing 21522100

I. Public Safety 73210001

J. Other Municipal Activities 44651100

1. Trans, of real property 01230000
2. Water supply 42301000
3. Miscellaneous 01120100

23 3372 68TOTAL 73 60 2215
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APPENDIX C (Continued)

ACTION ON MUNICIPAL BILLS CONSIDERED BY
GENERAL COURT IN 1950, 1956, 1959 AND 1960

Part C. —• No. of “Permissive” and "Acceptance” Statutes Enacted
(Locality has discretion whether or not to comply)

Subject Matter “Permissive” Statutest “Acceptance” Statutes' 2
of Statutes 1950 1956 1959 1960 1950 1956 1959 1960

A. Local Govt. Personnel 13 18 6 4 32 33 40 55

1. Civil service; tenure 1 1 0 0 13 12 29 36
2. Retire, benefits; pensions 76117 11 37
3. Salaries; work conditions 1 4 1 2 10 5 5 10
4. Other 47412532

B. Govt. Org. and Procedures 8 13 6 11 19 17 12 25
1. Structure of government 3 4 3 3 14 11 9 15
2. Election procedures 00014326
3. Contracts and leases 38241212
4. Other 21130102

C. Municipal Finance 103 31 44 34 3 8 6 11
1. Taxation 20330203
2. Borrowing 77 10 15 10 0 1 0 2
3. Appropriations 20 16 18 16 2 1 6 2
4. Financial administration 35650404
5. State aid generally 10001000

D. Education 12110010

E. Planning, Zoning, Redevelop. 13120000

F. Highways, Motor Vehicles 03121104

G. Health, Welfare, Vets. Benefits 20111233

H. Housing 02001001
I. Public Safety 24311101

J. Other Municipal Activities 26 23 7 18 19 9 9 15

1. Transfer of real property 12 17 5 13 16 7 8 14
2. Water supply 9 3 1 4 3 0 11
3. Miscellaneous 53110200

TOTAL 156 99 68 74 77 71 71 115

1 Includes special and general statutes which grant local powers without requir-
ing a local vote “accepting” the law before the powers conferred can be used.

2 Includes special and general statutes which grant local powers but require a
local vote "accepting” the law before the powers conferred become available.
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The following table cites the existing constitutional and statutory
provisions which authorize local home rule in 36 states, and indi-
cates the types of municipalities eligible for home rule benefits.
These citations are grouped by type under four headings, namely;
(a) self-executing constitutional home rule (17 states); (b) per-
missive constitutional home rule (13 states); (c) other constitu-
tional home rule (2 states not clearly belonging under preceding
headings); and (d) legislative home rule provisions (5 states). Be-
cause one state (Florida) has two types of home rule provisions, it
is cited under two headings thus resulting in a double counting.
Unless otherwise indicated, all references are to provisions of the
state constitution.

APPENDIX D

TABLE OF HOME RULE PROVISIONS OF THIRTY-SIX
STATES

(a) Self-Executing Constitutional Home Rule Provisions (17 States)

1. Alaska Ist. class cities; Ist. class boroughs; and other local gov
ernment units determined by statute. (Art. 11, s. 19;
Art. X).

2. Arizona Communities over 3,500 in population which adopt a
home rule charter. (Art. XIII, ss. 1-3, 5).

3. California Communities over 3,500 in population which adopt a
home rule charter. (Art. IV, s. 25, clause 9; Art. XI,
ss. 6, 8, 8%).

4. Colorado Cities and towns over 2,000 in population which adopt a
home rule charter; special provisions are made for four
cities of Denver, Colorado Springs, Grand Junction and
Pueblo. (Art. V, s. 25; Art. XIV, s. 13; Art. XX).

5. Florida Dade County (Miami) metropolitan area only. (Art.
VIII, s. 11).

6. Kansas All cities adopting a home rule charter. (Art. XII, s. 5).

7. Louisiana All municipalities adopting home rule charter; special
provisions are made for the four Parishes of East Baton
Rouge, Jefferson, New Orleans and Shreveport. (Art.
XIV, ss. 3A, 3C, 22, 40, 48).

8. Maryland All municipalities; special provisions for Baltimore.
(Art. 111, s. 48; Art. XI-A; Art. XI-E).
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All municipalities over 10,000 in population which adopt
a home rule charter; special provision for St. Louis
(Art. VI, ss. 15, 18a-18d, 19-22, 30a-33).

9. Missouri

10. Nebraska Communities over 5,000 in population which adopt a
home rule charter. (Art. XI, ss. 2-5).

All municipalities (Art. XVIII, ss. 2, 3, 7).11. Ohio

Communities over 2,000 in population, which adopt a
home rule charter. (Art. XVIII, ss. 1-36).

12. Oklahoma

13. Oregon Every city and town. (Art. XI, ss. 2-2a)

14. Rhode Island Cities and towns which adopt a home rule charter
(Amendment XXVIII).

All Municipalities which adopt a home rule charter
(Art. XI, s. 9).

15. Tennessee

All communities over 5,000 in population. (Art. XI, s,

5; See Also Texas Code, ss. 1165-1175).
16. Texas

17. Utah All incorporated cities and towns which adopt a home
rule charter. (Art. VI, s. 26; Art. XI, s. 5).

(h) Permissive Constitutional Home Rule Provisions (13 States)

1. Georgia Any city or town (Amendment s. 2-8301; no H.R. law
enacted).

2. Hawaii Every political subdivision. (Art. VII, ss. 1-5; no H.R.
law enacted).

3. Michigan Any city or village (Art. V, s. 30; Art. VIII, ss. 20-25;
See Mich. Rev. Stats, c. 49, ss. 5.2071-5.2118 for enabl’g.
law).

4. Minnesota Any city or village. (Art. IV, s. 3; Art. XI; See Minn.
Stats, of 1957, c. 410 for enabling law).

5. Nevada Any city or town. (Art. VIII, s. 8; no home rule law
enact.)

6. New Jersey Any municipal corporation (Art. IV, s. 7; See N.J. Rev,
Stats., Title 40 for partial home rule enabling law).

7. New Mexico City-counties of 50,000 or more inhabitants (Art. IV,
s. 24; Art. X, s. 4; enabling law reported passed).

8. New York Ail cities; villages over 5,000 in population; (Art. IX,
ss. 8-16; See N.Y, Consol. Laws, cc. 76-76 a for enabling
law).

9. Pennsylvania Cities of 10,000 or more inhabitants (Art. 111, s. 34; Art.
XV, s. 1; see 1949 Penn. Acts, c. 155 for Ist. class city
enabling law which benefits only Phil., and 1957 Acts,
c. 399 for 3rd class cities enabling law).
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Any city or town over 5,000 in population (Art. IV, s.
65; Art. VIII, s. 117; see Va. Code, ss. 15-65.1 to 15-65.4
for enabling law).

10. Virginia

Washington Any city of 20,000 or more inhabitants. (Art. 11, s. 28,11
c. 1.8; Art. XI, ss. 10-11; see Wash. Rev. Stats., ss. 8948-
8982 for enabling law).

W. Virginia Municipalities over 2,000 in population. (Art. VI, s.12.
39a; see W.Va. Code of 1943, c. 8A for enabling law).

All cities and villages. (Art. XI, s. 3; see Wise. Stats,
cc. 62 and 66 for enabling law).

Wisconsin13,

(c) Negative Constitutional Home Rule Provisions
Not Clearly Belonging in Two Above Categories (2 States)

All municipalities. (Art. 111, s. 24; see Fla. Stats., ss.
16.601 to 16.615 permitting any city or town to adopt

Florida1,

and amend its own charter). Florida is also listed in
group (a) above.

Special provision gives Chicago “home rule” veto power
over certain acts applicable to that city. (Art. IV, ss.
22 and 34).

2. Illinois

(d) Legislative Home Rule Only (5 States)

Connecticut Any city, town or borough adopting a home rule1
charter. (Conn. Rev. Stats., cc. 16, 99 and 105).

Four special charter cities only, under a “grandfather”
clause of an 1857 statute repealing an earlier 1851 gen-
eral home rule enabling law. (lowa Rev. Code, 1946,
ss. 420.286-420.288).

2. lowa

Mississippi Special charter cities. (Miss. Rev. Code, 1942, s. 3787).3.

No. Carolina Any municipality. (N.C. Gen. Rev. Stats., 1943, c. 160,4,
ss. 353-363).

So. Carolina Any city or town. (S.C. Civil Code, s. 7224).5.


