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(House, No. 3356 of 1963)

Ordered, That the Legislative Research Council be directed to investigate
and study the subject matter of current house document numbered 2363,
relative to regulating certain sales of real property located outside of the
commonwealth, and to file the results of its statistical research and fact-
finding with the clerk of the Senate from time to time but not later than
the last Wednesday of January, nineteen hundred and sixty-four.

Adopted:
By the House. June 21, 1963
By the Senate, in concurrence, June 25, 1963

ORDER AUTHORIZING STUDY
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To the Honorable Senate and House of Representatives.

GENTLEMEN; The Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau,
on House Order No. 3356 of 1963, directing the study of the sub-
ject matter of House, No. 2363 of 1963, relative to regulating cer-
tain sales of real property located outside of the commonwealth.

The Legislative Research Bureau is limited by statute to statis-
tical research and fact finding. This report therefore contains
factual material only, without recommendation or legislative pro-
posals. It does not necessarily reflect the opinions of the under-
signed members of the Council.

Respectfully submitted
MEMBERS OF THE LEGISLATIVE

RESEARCH COUNCIL

Sen. JOHN E. POWERS of Suffolk
Chairman

Rep. JOHN T. TYNAN of Boston,
Vice Chairman

Sen. NEWLAND H. HOLMES
of Norfolk and Plymouth

Rep. SIDNEY Q. CURTISS of Sheffield
Rep. STEPHEN T. CHMURA of Holyoke
Rep. JAMES F. CONDON of Boston
Rep. WALLACE B. CRAWFORD

of Pittsfield

Rep. HAROLD L. DOWER of Athol

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council:

GENTLEMEN: House Order, No. 3356 of 1963 directed the
Legislative Research Council to make an investigation and study
of the subject matter of House, No. 2363 of 1963, relative to regu-
lating certain sales of real property located outside the common-
wealth.

The Legislative Research Bureau submits such a report here-
with. Its scope and content are determined by statutory provisions
which limit Bureau output to factual reports without recommenda-
itons.

The preparation of this report was the primary responsibility of
Mr. Anthony A. Centracchio.

Respectfully submitted.

HERMAN C. LOEFFLER, Director

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

Legislative Research Bureau
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By directive of the General Court this report discusses the regu-
lation of certain sales of real property located outside of the
commonwealth.
SCOPE AND NATURE OF PROBLEM

Since World War H, the sales of out-of-state land subdivisions
have increased rapidly and now total an estimated $7OO million
annually throughout the country. This great increase raises im-
portant problems which concern both state and federal officials
along with members of reputable real estate groups.

To the fore in all of the states are Arizona with some 630 separate
desert land developments mushrooming during the last 18 months,
and Florida where the sales of about 400 homesite developers sky-
rocketed to more than $250 million in 1962 and will probably climb
even higher during 1963.

These developments start with big acreages of vacant land,
usually situated in a far off state or country which a promoter or
subdivider acquires and breaks up into lots for sale to many small
purchasers. The necessary mass sales are then generated through
nationwide advertising campaigns utilizing every possible means
of communication television, radio, newspapers, magazines and
direct mailings.
| Last year, for example, such a big New Mexico sales campaign
was launched at many state fairs, including two in Massachusetts,
which attracted purchasers by offering every person in attendance
the chance at no cost to win a “free” lot. Very soon these
“purchasers” were notified they had to buy another lot at a
high price before they could install necessary sanitary facilities

REGULATING SALES OF REAL PROPERTY
LOCATED OUTSIDE THE COMMONWEALTH

SUMMARY OF REPORT
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under New Mexico law. In such cases the buyer almost invariably
never views the land, nor does he know anything about encum-
brances, yet this campaign produced over $1 million dollars in
connection with 11,293 “free” lots and 1,027 lots sold at the full
price.

Locally a plan to use grocery super markets for such sales cam-
paigns was recently prevented. Lower discounted land prices were
to be given to market customers making certain amounts of food
purchases during stated periods.

Invariably land purchase contracts are offered on the installment
basis with very little initial payments required. The purchasers
are promised improvements which do not materialize of
roads, schools, churches, utilities, shopping centers, transportation
and the like. Attractive multi-colored brochures falsely make it
look as though the land is already fully developed.

Undoubtedly many of the promoters of out-of-state land sales are
honest, but most experts agree that these land purchasers need
protection. Unfortunately, opinions differ as to the best procedures
to adopt for thatpurpose.

These land subdivision purchasers utilize a conditional sales con-
tract form which is a key consideration. This form contains much
fine print neglected by the buyer. For example a breach of a single
contract provision authorizes the seller to seize all payments as
liquidated damages and make the outstanding balance due and
payable. Meanwhile the subdivider holds the title until the full
price has been paid, usually years hence. Obviously the solvency
and honesty of the subdivider during this long period are of great
moment to the purchaser.

Often the subdivider does not have title to the land he is selling.
He may only possess an option to purchase which he hopes to
exercise with money received from lot sales. Unfortunately such
receipts may prove too small and lead to his bankruptcy. When
the subdivider is dishonest he will divert the buyer’s installment
payments to his advantage instead of using them to pay off part
of the blanket mortgage or to install promised improvements.

Theoretically the civil remedies in cases of breach of contract

PURCHASE CONTRACTS
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and of rescission may appear adequate to protect purchasers. In
practice, however, heavy legal and other expenses necessary to
conduct litigation in a distant state or country may cause a buyer
to abandon his rights, especially where his investment to date
is comparatively small.

Persons buying or selling land locally usually have legal counsel
but purchasers of out-of-state lots view such protection as an un-
necessary or prohibitive expense. Most buyers act without neces-
sary legal safeguards to assure delivery of title when they com-
plete their contracts.

In view of the foregoing, should state or federal governments
interfere? How far can protective measures go and not be de-
clared an unconstitutional interference with individual rights to
enter into contracts?

CONSTITUTIONAL AND OTHER LEGAL ASPECTS

When all of the parties are from the same state no jurisdictional
problem arises since each state has power over intra-state matters.
If the parties are from different states however, problems of juris-
diction frequently do arise. Interstate matters are normally under
federal jurisdicion but the police power of a state makes possible
certain procedures of value. Mail order solicitation from out-of-
state areas permits the home state in which purchasers are being
sought to maintain jurisdiction over land purchase litigation.

STATE PROCEDURES ELSEWHERE

Twenty states provide protection for buyers against certain
improper sales practices, faulty advertising and the purchase of
land, sight unseen.

REGISTRATION , PUBLIC REPORTS AND ADVERTISING CONTROLS

Many states require subdividers to file a “notice of intention”
before they may make public sales offerings. This notice reveals
basic information about land transactions.

Some states require the payments made by purchasers to be
placed in trust pending delivery of title. Contract clauses are
sometimes required which automatically releases any land sold

CONVEYANCES OF LAND
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from a possible blanket encumbrance of the bigger tract of which
it is a part.

False and misleading advertising is outlawed by all jurisdictions
but it is difficult to control advertising which is misleading due
to omissions. In a number of states, all advertising must be first
submitted for state examination and approval before it may be
used.

State procedures relate to (a) “situs” states containing the land
being sold, (b) “investor” states containing prospective purchasers
and, (c) a combination of both types.

Florida. This important “situs” state contains most of the land
subdivisions in this part of the United States. In 1956 fraudulent
practices of subdividers shook public confidence and the action
then taken proved inadequate. After considerable resultant agita-
tion an important state committee in 1963 proposed a Florida In-
stallment Land Sales Board to license subdividers and salesmen
and establish publicly pertinent subdivision facts before sales occur.

While the effect of the new statute on this basis must still be
developed, it is important that the board has authority to estab-
lish rules and regulations which “assure that purchasers will re-
ceive title contracted for and all improvements promised.”

New York. This densely populated state provides the largest
number of out-of-state land purchasers making it the biggest “in-
vestor” state in the nation. Its stringent public disclosure proce-
dures require prospective purchasers to be furnished with an “of-
fering statement.” Sales without prior approval of the “offering
statement” are declared to be a felony, which makes possible the
extradition of offenders.

CALIFORNIA. The dual presence of (a) large areas of undevel-
oped land, and (b) many purchasers, make this a combination
“situs” and “investor” state. Its initial law of the early 1930’5,
repeatedly amended since then, established the most rigid of all
state procedures. Subdividers are required to give a copy of the
public report fully describing the proposed subdivision to every
prospective purchaser. Moreover that purchaser must sign a re-
ceipt acknowledging that he has received and read the report. By

DEVELOPMENTS IN "SITUS" AND “INVESTOR ” STATES
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recent enactment, California has also incorporated standards tight-
ening procedures dealing with financial securities for out-of-state
subdivision registrations, thereby partially applying the blue laws
of California.
RECIPROCAL STATE AGREEMENTS

Statutes authorizing reciprocal agreements between states can be
of great assistance in taking legal action with respect to a person
or activity located beyond state boundaries.

FEDERAL PROCEDURES

Out-of-state land sales have many interstate aspects and are
subject to important federal procedures. Hence, the Federal Trade
Commission was charged with policing false or misleading adver-
tising. False advertising has not been too difficult to control, but
many difficulties arise in taking action with respect to misleading
advertising, particularly when presented as testimonials in opinion
form.
SECURITIES AND EXCHANGE COMMISSION

This important and effective commission deals with sales of land
which involve an “investment contract.” In these instances, every
prospective buyer must be furnished with a prospectus contain-
ing detailed pertinent information. Because of the stringent stan-
dards applicable to financial securities, a prospectus may be with-
held for less stringent reasons than would sustain similar action
based upon public report standards. A valuable “before the fact”
safeguard is thus provided to a limited number of purchasers.

OTHER FEDERAL DEPARTMENTS

In connection with controls exercised by the Post Office De-
partment, Federal grand juries recently indicted 25 individuals
connected with sales in eight land promotions in which the mails
were allegedly used to defraud. Criminal proceedings and civil

* administrative orders denying the use of the mails undoubtedly
act as deterrents to others but they fail to prevent harm to many
buyers in the first instance.

The Deparment of Justice has pressed criminal prosecutions in
seven western states charging violations of the mail fraud statutes.



[Jan.SENATE —No. 639.12

I

The large area of these states points toward many out-of-state land
purchasers having been defrauded. But again, this “after the fact”
action is only partially effective.

The broad power of licensing of the Federal Communications
Commission helps to control radio and television advertising. Thus,
mention of a possible hearing or a request for radio and television
station discontinuance of harmful advertising is usually effective.

State demands that Congress extend the jurisdictions of both
the Securities and Exchange Commission and the Federal Trade
Commission to provide greater control of sales of out-of-state land
have been unsuccessful.

The proponents of increased federal controls over land subdivi-
sion activities stress that present federal measures are inadequate
to prevent harm to prospective purchasers of out-of-state land.

Opponents argue that more federal procedures are unnecessary
in view of recent increased activity of the Post Office Department,
the Federal Trade Commission and the Justice Department. Fur-
ther, they question the constitutionality of further controls, which
increasingly impair the right of freedom of contract.

Since this commonwealth in an “investor” state, protection of
resident purchasers of out-of-state subdivision land is the foremost
concern.

The legislative proposal under study in this report House, No.
2363 of 1963, charges the Board of Real Estate Brokers and Sales-
men with regulating out-of-state land sales of a promotional na-
ture in Massachusetts. Full disclosure is required regarding the
property and the proposed terms of sale prior to a public offering
of the land. Unlike other state procedures which usually center
on subdividers and promoters, this bill is directed at real estate
brokers and salesmen.

The proponents of this proposal stress that 20 states regulate
out-of-state land sales.

The opponents object to more governmental interference in a

PROS AND CONS OF INCREASED FEDERAL CONTROLS

MASSACHUSETTS PROBLEMS

MASSACHUSETTS LEGISLATIVE PROPOSALS
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business activity. They also argue that as more of the “situs” states
containing the large tracts of land being offered for sale,
adopt procedures, the need for Massachusetts action becomes less
necessary. Finally they emphasize that there has been no great
public demand for such legislation.

It is difficult to estimate costs of the proposed land sale controls
at least until the location of the administration of the new law has
been determined in (a) the Board of Registration of Real
Estate Brokers and Salesmen, (b) the Office of the Attorney-
General, (c) the State Department of Commerce, (d) the State
Department of Public Utilities (Blue Sky Law Division) or (e) a
new state agency.

Additional costs to the commonwealth would he met by the col-
lection of new fees from real estate brokers and salesmen who in
any case are required to meet the expenses of the investigations of
these individual projects. This new revenue would substantially
equal the new costs of administration.

The report closes with rather extended model statutory provisions
for state regulation of sales of land subdivisions. This model has
been prepared by the greatly interested members of the National
Association of License Law Officials.

FINANCING COSTS OF PROPOSED CONTROLS

PROPOSED MODEL LAW
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tLegislative Background
This study based on House Order No. 3356 of 1963, which is

reprinted on the inside of the front cover of this report, directed
the Legislative Research Council to investigate and report relative
to the subject matter of house document numbered 2363
of 1963. The latter legislative proposal, introduced by Rep. Beryl
Cohen of Brookline on petition of John W. Mclsaac, provided for
state regulation of certain sales of real property located outside
of the Commonwealth.

Sources of Information
The sources of information for this report have been public and

private in character. As for the public sources, conferences have
been held with Senator George V. Kenneally of Boston, Chairman
of the Joint Legislative Committee on State Administration, with
three informed members of the Plouse of Representatives, Repre-
sentative Beryl W. Cohen of Brookline, Representative Russell H.
Craig of Lynnfield, Representative William F. Otis of Boston, and
with Mr. John W. Mclsaac, chief Examiner of the Massachusetts
Board of Real Estate Brokers and Salesmen.

The subject here under discussion dominated a recent joint meet-
ing of the Southern Regional Conference of Attorneys General
and the Southern Conference of License Law Officials at Charles-
town, South Carolina. Summaries of these proceedings have been
obtained, particularly of related addresses by an Assistant Attorney
General of Florida,1 and the Chief Counsel of the Florida Real
Estate Commission.2 Finally, among these public sources, is an
address by the Attorney General of California. 3

®ljr dUnummuuralth of iHaaaarljuaftlß

REGULATING SALES OF REAL PROPERTY
LOCATED OUTSIDE THE COMMONWEALTH

CHAPTER I. INTRODUCTION

1 This and succeeding footnotes are gathered by chapters in Appendix A of
this report.
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As to private sources of information, an effort was made to pre-
sent the views of a cross section of the real estate community.
Among the conferences with individuals and organizations con-
tacted for this purpose was a joint meeting with the officers and
legislative counsel of both the Massachusetts Association of Real
Estate Boards and the Brokers Institute of the Greater Boston
Real Estate Board. The realtors with whom contact was made in-
cluded Previews, Inc., and Town and Country Homes, Inc.

The views of organized labor were obtained at a conference with
legislative counsel representing the Massachusetts State Labor
Council, AFL-CIO. Similarly, valuable material was made avail-
able by the Directors of the Boston Better Business Bureau, Inc.,
and of the National Better Business Bureau, Inc.

Outside Massachusetts, Mr. Robert W. Semenow, Executive Vice
President of the National Association of License Law Officials, pro-
vided valuable information. Of value also were the findings of a re-
cent real estate research program conducted by the graduate School
of Business Administration of the University of California in Los
Angeles. This program resulted in a detailed volume discussing
the problem of land subdivision sales in the State of California.4

The Legislative Research Bureau expresses its appreciation for
the extended and valuable cooperation of all these individuals and
organizations in the preparation of this report.

Scope and Nature of Problem
Since World War 11, total sales of out-of-state land lots have

grown by leaps and bounds so that by the end of this year an
estimated $7OO million will be spent nationally for this purpose.5

This rapidly expanding business has brought many large and ser-
ious problems which concern not only state and federal govern-
ments, but also reputable real estate men.

The magnitude of this mushrooming activity across the nation
is indicated by the fact that in Arizona alone, more than 630
separate developments of desert land have occurred during the
last 18 months. Similarly, the sales of nearly 400 promoters of
homesites and marginal acreage in Florida rocketed over the $250
million mark in 1962 and will probably go even higher this year.

These land developments are ordinarily started by a promoter
obtaining a very large tract of vacant land, containing thousands
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of acres, remotely located in a distant state or country from the
purchasers. These tracts are first divided into subdivisions and,
in turn, into lots. Sales are vigorously promoted by national
advertising campaigns utilizing every modern means of mass com-
munication and marketing technique. Prominent among these is
television, radio, newspapers, magazines and direct mailings, all
of which have contributed to elevating out-of-state land sales to
the status of “big business”.

An example of unusual sales promotion activity last year oc-
curred at 29 major fairs and carnivals throughout the United
States, including the World’s Fair in Seattle, Washington; and
the Brockton Fair and the New England Home Show in Massachu-
setts. A southwestern land company set up attractive booths at
all these events to lure local residents and other passersby into
registering by offering a chance gratis to win a “free” lot located
in a New Mexico tract. Almost everyone signing an entry form
shortly received notification by mail indicating that he had won
a “free” lot but that to receive it he must within a 10 day limit
forward $49.30 needed for “closing costs”.

Each winner sending in such a check was then contacted by a
salesman who stated that county regulations in New Mexico do
not allow both a septic tank and a water system to be placed on
a single lot. He must therefore buy a second lot, this time at the
full price of $495. Throughout the negotiations the buyer fails
to learn the location, encumbrances, utilities or other important
information relative to the lots purchased sight unseen. Through
the use of this bait and switch method, more than $1 million was
collected during 1962 by New Mexico operators from the sale of
11,293 “free” lots and of 1,027 lots sold at the regular price. As
a result, many better business bureaus were deluged with in-
quiries for information and help by winners of these “free” lots.

Another local sales approach which fortunately never succeeded,
was a scheme designed to sell out-of-state land lots not already
owned by the promoter, through the medium of grocery super
markets. The plan was to give their customers a credit towards
the price of a lot, based upon their total super market purchases
during a given period. Only prompt action by the authorities
prevented the promoter from putting the plan into operation.
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Ordinarily, terms of purchase are adjusted to attract buyers.
Installment payments are made low enough to be feasible with
the budget of almost any person. The entire transaction may be
by mail or a salesman may intervene personally. In connection
with each lot purchased a down payment of $lO is generally re-
quired, followed by payments of $lO-per month until the total
purchase price has been met. Occasionally, the purchase may be
made with no money down and with payments of installments of
$l5 per month until the entire price has been paid.

Commonly, a prospective purchaser is told that the prices of
other lots situated not far from his intended lot, have already gone
up and therefore his purchase should not be delayed if he wishes
to avoid a higher price. He is promised that the land will be im-
proved with roads, schools, churches, utilities, shopping and busi-
ness centers, transportation, country clubs, golf courses, and
marinas for boating and fishing. Attractive, multi-colored sales
brochures show the land as though already developed, thus pre-
senting a rosy picture of neighborhood togetherness. All of this
can be his, the buyer is told, plus a lower cost of living due to the
climate.

In spite of these and other questionable practices, it would be
grossly unfair to label all companies selling out-of-state land lots
as dishonest since many of them are undoubtedly honest. Never-
theless, most experts agree that present laws and procedures are
inadequate. Unfortunately, opinions vary as to the nature and
extent of proposals necessary to rectify the situation.

Purchase Contracts
The purchase contract form used for the real estate sales under

discussion is a detailed and formidable document, with much
of the content in fine print. Under the contract, the seller agrees
to convey the land only when the buyer has completed all install-
ment payments. Numerous additional provisions have legal signi-
ficance beyond the comprehension of the average buyer. For ex-
ample, in the event of any default by the buyer, the seller is en-
titled to retain all payments to date as “liquidated damages”.
Moreover, the terms of the written contract embrace the entire
agreement and no other representations or warranties have any
weight. Quite often, the form will cause the buyer to agree that
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the contract may not be recorded or assigned by him, unless the
seller gives permission to do so.

Under the agreement, violation of any single one of its provisions
is sufficient to constitute a breach of contract by the buyer and
to make the entire outstanding balance of the purchase price im-
mediately due and payable.

Under such contract terms the buyer faces many uncertainties.
In all likelihood, he has bought the land sight unseen and his lot
may be entirely different from its description, at least as under-
stood by the buyer. Utilities may be unavailable or inadequate or
threaten a prohibitive cost. As time passes, promised improvements
may fade away. Highway facilities may not become available,
along with schools, churches, shopping centers and the like.

In addition, the financial stability and honesty of the sub-
divider are matters of uncertainty and deep concern to the buyer.
For one thing, the subdivider may not yet have title to the lots
he has sold, and only possesses an option to purchase the land
involved. He may expect to pay for a large tract by using the
money received from many small lot sales, only to have such
payments prove insufficient for acquisition, thus forcing him into
insolvency.

As long as the subdivider has title to the land, he may use both
sold and unsold lots as collateral in raising funds to make promised
improvements. In that case the land is burdened by a mortgage
which takes financial precedence ahead of the interest of the buyer
unless the purchaser has recorded his “Agreement for the Sale of
Real Estate” before the subdivider mortgages the land. In short,
as long as title remains with the subdivider, the land can be seized
by the latter’s creditors to satisfy debts, liabilities or judgments;
furthermore, tax liens and mechanics’ liens may attach to the land
and supersede the interest of the buyer.

If the subdivider is unsuccessful in business activities he may
not be able to convey the title to the lots he has sold, as he agreed
to do. If he is dishonest he will defraud the buyer by failing to
use the latter’s money (a) to pay off encumbrances on the proper-
ty, or (b) to provide promised improvements.

In view of these factors, purchasers of out-of-state land subdi-
visions clearly labor under a considerable variety of difficulties.
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Civil Remedies of Buyer
Legal proceedings by a buyer usually involve two principal situ-

ations (a) when the seller defaults, usually because he has become
insolvent, and, (b) when there is a claim of fraud or misrepre-
sentation connected with the sale of the land. In the first situa-
tion, the buyer may sue for breach of contract, and in the second,
he may seek damages or rescission.

In theory, these remedies appear adequate. But as a practical
matter, they are not. A close examination of the usual facts sur-
rounding a transaction will reveal difficulties and impracticalities
against the average buyer asserting his legal rights. The distances
between the parties and the land is usually very great. For a
purchaser to engage a lawyer in the distant jurisdiction concerned,
and then travel a great distance to join him in taking care of the
desired litigation entails heavy expense. The buyer ordinarily is
unable to meet these costs, and therefore usually abandons his civil
remedies.

Conveyance of Land
Despite the basic differences between the usual deed used in an

ordinary legal conveyance of property and the “Agreement for the
Sale of Real Estate”, both instruments result in a transfer of
land. Society attaches great importance to transactions involving
the sale of real property. As a result, the law imposes many formal-
ities and safeguards in order to afford protection to the parties con-
cerned. In transactions dealing with the conveyance of land, the
usual practice is for both buyers and sellers to retain lawyers to
protect their respective interests.

But when it comes to the purchase of out-of-state land subdi-
vision lots the buyer is almost always without the services of a
lawyer. He will frequently view a lawyer as a prohibitive expense
in view of the few hundreds of dollars involved in the purchase
price for such land. No title search is conducted on his behalf

|
and legal safeguards are inadequate to assure delivery of title to

"him when he has completed his payments.
An examination of the contracts, brochures, advertisements,

and circumstances in many of these land transactions leads to the
frequent conclusion that the buyer has not actually been defrauded
in a technically legal sense; he has just made a very poor deal.
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Under such circumstances, is action by the Commonwealth of
Massachusetts either necessary or desirable? If so, what form
should such state action take? Might proposed procedures consti-
tute an unwarranted interference or restriction of the basic right
of freedom of contractual relation? Related to these questions is
the following recent statement by a U.S. Deputy Attorney General:

We view with deep concern the inroads made by swindlers in the real
estate development industry. They not only threaten the consumer’s pocket-
book and morale, but also do great harm to the large body of legitimate
subdividers who must contend with this unfair competition and operate in
an atmosphere of suspicion and distrust.6

Constitutional and OtherLegal Aspects
When the land and the promoter are within the same state as

the purchaser no problem of jurisdiction arises. These conditions
clearly permit a reasonable exercise of the police power inherent
in the state.

This is not so, however, when either the promoter, the land, or
both, are outside of the state in which the buyer resides. In this
event the transaction crosses state lines, and obviously certain
federal and constitutional issues arise. The promoters’ activities
fall within one of the three following categories:

1. Those promoters who reside in Massachusetts and sell out-of-
state land subdivisions to Massachusetts residents,

2. Those promoters who reside out-of-state and sell out-of-state
land subdivisions to Massachusetts residents, and

3. Those promoters who reside out-of-state and sell Massachu-
setts land subdivions to residents of this or other states.

Under what circumstances may a state regulate domestic activ-
ity flowing within and without its borders? Has it the power to im-
pose controls upon solicitations which originate beyond its borders?
Does a local statute which prohibits offerings to sell land subdivi-
sions out-of-state before the local law has been complied with, place
an unconstitutional burden on interstate commerce?

Authorities in law state that unless federal legislation inter-
venes, the state may enact laws of local concern even though the
law may effect interstate commerce or regulate it to some extent,
commerce and therefore unconstitutional, or a valid exercise of
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The test is whether the state law is a regulation of interstate
the police power, and therefore constitutional. The requirements
of such a state law must apply equally to both instate and out-of-
state promoters, otherwise the local law may be attacked as being
discriminatory and therefore unconstitutional.

The question of jurisdiction arises whenever a state attempts to
regulate an out of state corporation which has only minimal activity
with in the borders of the home state. Formerly a state regulation
of a foreign corporation could not be sustained when jurisdiction
was based solely upon acts of “mere solicitation” of sales. “Some-
thing else” had also to be shown in order to acquire jurisdiction.
This rule is no longer in effect.

Experts are now of the opinion that a “course of mail order
solicitation” is sufficient in land sales cases to establish the jurisdic-
tion of the state in which solicitation occurs. They reason that there
is no difference between (a) solicitation by agents in the state
which has sufficed to establish jurisdiction heretofore, and (b)
solicitation by advertising in magazines circulated in the state.
Either premise is sufficient to give jurisdiction to a state.

Regulation of sales of out-of-state land subdivisions in Massachu-
setts raises a collateral question. Can a Massachusetts promoter be
regulated who sells Massachusetts land subdivisions only out-of-
state? This question has often been overlooked when establishing
subdivision procedures,—with the result that states often inadver-
tently foster the same activities when they emanate from within
their borders, which they outlaw when they emanate from out-of-
state.

Subdivision developments are usually controlled on two bases; (a)
one procedure is chiefly concerned with street layouts, drainage
and similar matters in accord with local ordinances; and (b) an-
other procedure, statewide in character, is designed to protect the
purchasers of subdivision lots from fraud, deceit or misrepresenta-
tion.

This study is concerned with the latter type of procedure which
was in effect in 15 states in 1962 according to a survey of state

CHAPTER 11. STATE PROCEDURES ELSEWHERE
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statutes (Ariz., Cal., Fla., Hawaii, 111., Me., Neb., Nev., N.J., N.Y.,
Ohio, Term., Utah, Vt. and Wise.). In addition, five states have since
enacted laws covering a number of related subjects (Colo., Minn.,
Mich., N.M. and Ore.).

Not all state statutes are alike, but they tend to cover the same
subjects, as shown below (See Appendix B for supporting detail).
The frequency of statutory subject area coverages is indicated by
the numbers of state statutes in which these subjects occur, but
a given “number” of states does not necessarily include exactly the
same list of states.

(1) Eleven states penalize publication of false advertising;
(2) Ten states restrict use of public reports in advertising;
(3) Nine states (a) require public notice of intent to sell; and (b)

provide for suspension and revocation of real estate licenses under
certain conditions;

(4) Eight states protect the right to a hearing before an order
is issued prohibiting false advertising;

(5) Seven states require payment (a) of filing fees; (b) out-of-
state inspector fees; and (c) the furnishing of copies of contract
forms to public agencies; (d) authorize a public agency to issue
orders prohibiting misrepresentation in sales; (e) require prior ap-
proval of advertising copy by a public agency before it may be
issued; and (f) apply criminal sanctions for false advertising;

(6) Six states (a) define the word “subdivision” and (b) prohibit
blanket encumbrances in conditions of sale;

(7) Five states (a) require local subdivision inspector fees; and
(b) for release of land sold from blanket encumbrances; (c) provide
a method to rescind a contract induced by false advertising, and (d)
provide for establishing constructive service of legal process on
an out-of-state subdivider.

These provisions are aimed at eliminating buyer difficulties result-
ing from unreliable advertising or inadequate advance information
before subdivision lot purchases occur.

Subdivision registrations enable the state to obtain information
from the subdivider as to the name and address of the owner, the
condition of the title, outstanding encumbrances, the complete
terms of the offering, precise location of the land, and information
pertaining to accessibility, utilities and other pertinent matters. In
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some states this may be followed by an inspection for the informa-
tion purposes of the public agency charged with regulation of sub-
divisions. In other states a mandatory public report is also required,
-—as to which every buyer must sign a receipt that he has re-
ceived and read this report before a binding contract may be made.

Four states (Me., Ohio., Tenn., and Vt.) define a sale of out-
of state land located more than 25 miles beyond their borders as
involving the sale of a “security” thus bringing state “blue sky”
laws into action. As a consequence, their state agencies are not
limited to full disclosure standards when considering applications
for registration required before sales offerings in each state, and
now apply the higher “fair, just and equitable” standard imposed
by the securities law.

In 1962 a questionnaire on the status of state statutes regulating
sales of land subdivisions was sent to members of the National
Association of License Law Officials. A summary of their responses
appears in Appendix C of this report, and indicates that (a) 10
states have enacted laws; and (b) nine states contemplate such
legislation.

These answers also disclose that many states regard their major
problems as (a) mail solicitations; (b) “free” lot advertisements;
(c) the inability of pre-purchase inspection; (d) the content of
certain national magazine advertising; (e) activities of unlicensed
land operators; (f) absence of public reports; and (g) objectionable
direct mail advertising. To remedy these problems these states sug-
gest new state legislation, federal legislation, control of advertising,
mandatory use of local real estate brokers; and, finally, licensing
of subdividers by each state.

Twenty states presently have laws regulating sales of out-of-state
and in-state land subdivisions. Their regulatory procedures follow
two distinct lines: (1) Registration and Public Report, and (2)
Advertising Controls, which are discussed below in turn.

As previously noted, state laws relative to out-of-state land of-
ferings are not identical. However, many states provide a registra-
tion procedure requiring that before a public offering of land
subdivision lots may be legally made, a “notice of intention” must

Registration and Public Reports
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be filed with a public agency. The notice indicates (a) the name
of the owner or subdivider; (b) full details on the state of the
legal title, including mortgages and any other encumbrances; (c)
the proposed conditions for future sales; (d) copies of the contract
and other forms to be used; and (e) detailed utility information.

These states usually authorize full investigations, including on
site inspections. If encumbrances exist, numerous state laws provide
for stringent controls of the finances of the subdivision. Since a
mortgage obtained by a developer usually covers a large area
which consists of hundreds of acres and thousands of lots, state
controls may require a provision in the blanket mortgage or other
encumbrance which automatically releases each individual lot when
the buyer has complied with the terms of his contract.

Failing this provision, the state law may require that the money
collected from individual purchasers be impounded or placed in
escrow. Sometimes the state requires that title to the land be
placed in trust, or that the subdivider furnish the purchaser with
a bond or other acceptable guarantee for his protection. Unless one
of these requirements is met, sales of land subdivision lots sub-
ject to a blanket encumbrance are prohibited.

Even if the land to be subdivided is not encumbered, many states
still impose certain controls on payments made by the purchaser
which place the funds in trust or escrow until title to the land
is delivered.

Issuance of a public report is mandatory in most states following
registration. A number of states require that every purchaser
be furnished with a copy of this report before a legal contract
may be entered into. In the state of California, the subdivider
must obtain a receipt from the buyer setting forth that he has
received and read that document. Furthermore, the subdivider
must retain the receipt for a stated period of time for purposes
of verification. Use of the public report in advertisements of the
land subdivision is prohibited.

These laws governing both registration and public reports are
designed to provide safeguards for the purchaser against his own
shortcomings and his failure to make physical inspection of the
land which he usually purchases “sight unseen.”
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Advertising Controls
The second basis of state regulation is concerned with advertis-

ing. This sales approach is most often used by subdividers to
develop out-of-state prospects. A great many of the problems
arising between the buyer and subdivider are directly traceable
to the kind of advertising to which the buyer has been exposed.

While most advertisements are not actually false, certain em-
phases, half truths and other devices often make them misleading.
That they have been successful on many occasions is the deep con-
cern of many state and federal authorities.

A number of states have passed laws making false or misleading
advertising a criminal offense. These statutes protect the pur-
chaser inadequately since publication of the undesirable adver-
tisement is not prevented in the first instance, and punishment
of the offender occurs after the harm has been done. Additional-
ly, experts advocate more stringent control of advertising by out-
lawing improper emphases, half truths and the omission of material
facts which make an advertisement misleading.

To apply the latter controls more effectively a number of states
now require that all advertising material must be first submitted
to their state agencies for examination and approval.

Developments in Selected “Situs” and ‘‘lnvestor” States
States which regulate land sales fall into three categories: (a)

states containing the land which is for sale, commonly referred
to as “situs states”, (b) states which furnish the purchasers for
that land, commonly known as “investor states”, and (c) a com-
bination of both. To illustrate their various practices the text dis-
cusses the procedural requirements of three states, namely, Florida,
New York and California, which are quite active in these land
transactions.

Florida. This state is known as an important “situs state”, and,
to a lesser degree, as an “investor state”. It holds great attraction
for Massachusetts residents for retirement as well as vacation
purposes.

Florida perhaps contains most of the land located on the eastern
seaboard of the United States which is sold by subdividers to out-
of-state purchasers. Within its boundaries operate by far the larg-
est number of subdividers found in this part of the country. Its



[Jan.SENATE— No. 639.26

i

economic welfare depends in part on the sales and development of
land subdivisions. This state has provided a number of very suc-
cessful and highly satisfactory land subdivision promotions.

Hence, the public image of land sales to out-of-state purchasers
is of great interest to the State of Florida which as far back as
1956 enacted new legislation on this subject. This action was of
special significance as a first attempt by a “situs state” to apply
regulatory procedures.

Undoubtedly the new legislation reflected disclosures of fraud
and misrepresentation by some subdividers. Moreover, fraudulent
practices of “fly by night” land subdividers in other states besides
Florida helped develop a general nationwide flood of unfavorable
publicity. As a result public confidence weakened in the integrity
of all subdividers and the sales of land lots suffered.

Florida therefore enacted legislation establishing procedures to
provide additional safeguards for purchasers. The new Florida
statute provided among other things for:

2. State approval of all proposed advertising used outside
Florida;

3. Injunctive relief to prevent false advertising

4. Penalties against the publication of misleading information;
and

5. Site inspections, both local and out-of-state.

By early 1963, the inadequacy of this early Florida law became
generally recognized. The Governor of Florida appointed a com-
mittee to study the inadequacies of existing controls of interstate
land sales. This important commitee consisted of outstanding
citizens, including prominent bankers, realtors, members of the
Chamber of Commerce and Bar Association, and, ex officio, a
member of the Florida Real Estate Commission. Legally, it had
the services of Benjamin T. Shuman, Chief Counsel of the Florida
Real Estate Commission and Attorney Edward S. Jaffrey, Assis-
tant Attorney General of Florida, who are both nationally well
known on this subject.

1. Licensing of subdividers and salesmen;
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This committee recognized that the primary problem of con-
trolling promotional land sales of local subdivisions was the pre-
valence of “easy down, easy pay plans”. If such installment sales
could be regulated, much of the problem would be solved.

The committee’s resultant legislative program was enacted and
became effective on September 1, 1963. This new statute created
a Florida Installment Land Sales Board consisting of five members.
The Board was directed to establish rules and regulations to ad-
minister the act so as “to reasonably assure that purchasers will
receive title contracted for and all improvements promised.”
Among many safeguards provided in the new statute are the
following 11 features; (1) Broad jurisdictional provisions; (2)
Mandatory licensing of subdividers and salesmen; (3) Disclosure
through registration of subdivisions before they are offered for
sale; (4) Approval of contract forms for use in individual install-
ment sales; (5) Escrow and trust accounts; (6) Recording of
purchase contracts; (7) Approval required before advertising,
promotional literature, descriptions or maps may be used; (8)
Annual reports by land subdividers, and audits thereof; (9) Broad
power to subpoena and hold hearings; (10) Provisions for investi-
gations, including on-site inspections; and (11) Criminal sanctions
and civil enforcement provisions.

This new Florida law has been passed too recently to permit
a judgment. Certainly this statute represents a vigorous effort by
a “situs state” to avoid improprieties connected with sales of out-
of-state land subdivisions.

New York. The state of New York is the second jurisdiction
whose action on this subject is to be considered. This biggest of
“investor” states has for many years been the most lucrative na-
tional market for sales of out-of-state land lots. From the big
cities, notably New York City, have come by far the largest num-
ber of purchasers from this section of the country.

New York first enacted a law in 1936 dealing with the sale of
out-of-state land subdivisions which prohibited certain fraudulent
practices. In 1940, there followed the first comprehensive statute
devoted entirely to the regulation of this type of land transaction.
After a long interval, a number of important amendments were
added in 1963.
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In order to protect New York’s land purchasing public from
fraud and deceit by sharp subdividers, this important state has
enacted one of the most stringent public disclosure laws in the
nation. Up to (1963) the laws of New York and Florida were al-
most identical in their requirements for public disclosure. The
major differences between the two states reflect the very recent
New York amendments which became effctive on July 1, 1963
providing that (a) no sales or lease efforts of out-of-state sub-
division lots shall be made unless prospects are given an “offering
statement”, and (b) a subdivider who engages in sales or lease
efforts with subdivided land without obtaining approval of such
an “offering statement” shall be guilty of a felony. This crime
classification makes possible the extradition of a subdivider from
another state.

The required “offering statement” filed with the Department
of State shall contain: (1) the name of the subdivider or promoter;
(2) a certified statement of assets and liabilities of the subdivider
or promoter; (3) a complete description of the subdivision; (4)
all pertinent information relative to existing water, street and
sewerage disposal facilities, and the probable dates of completion
of new facilities and the individuals charged with responsibility;
and (5) the sales terms and conditions applicable to each unit.

California. This state is the third of the selected states whose
out-of-state land subdivision statutes are being examined. Only
this year legislation was enacted in California differentiating out-
of-state subdivisions from in-state subdivisions.

The original subdivision law of California, passed in the early
1930’5, has been amended repeatedly. For many years a “Public
Report” of a subdivision disclosing all pertinent facts has been a
prerequisite to sales offerings. However, it was not legally possible
to stop the issuance of a “Public Report” until recently even
though the subdivider’s application disclosed obvious discrepancies,
omissions and even outright deception and fraud.

This year, the Attorney General of California has emphasized
the need of controlling installment sales of subdivided land in the
West. He urges specific state and federal legislative proposals,
and argues that
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the public report approach, at best, is a disclosure system. It fails
to go to the root of the problem. If public reports are to be used, one
question to be considered is whether they disclose all the information a
buyer should have. Should not the buyer-investor, especially one buying
out-of-state land sight unseen, have the type of facts which other in-
vestors are given under securities disclosure acts?i

The Attorney General also points out that California subdivision
land frauds have recently been investigated by the California
Assembly Interim Committee on Governmental Efficiency and
Economy which reported to the 1963 legislature that, “California,
being both a situs and an investor state, faces serious enforce-
ment problems . . . While the present full disclosure law has been
helpful ... it is ineffective to deal with this complicated prob-
lem . .

.” The Attorney General added “When subdivision land is
being nationally offered as an investment to the small investor,
the Assembly committee points out, ... we must recognize that
the investor in real estate subdivisions should be given the same
type of protection afforded the public in connection with invest-
ment in other recognized securities.” 1

In the light of such public pronouncements, the California As-
sembly enacted a law in 1963 giving the State Division of Real
Estate authority to deny a “Public Report” to a subdivider when-
ever fraud or deceit is detected in the proposed registration.

Another significant 1963 provision incorporates the “securities”
sections of the Real Property Securities Law which the Division
of Real Estate by regulation deems to be applicable. On this basis,
the Division of Real Estate may disapprove the issuance of a “pub-
lic report”, if the out-of-state subdivision being offered for sale
is deemed to be other than “fair, just and equitable”. The con-
cept of treating out-of-state land sales as “securities” is a far
reaching attempt at effective state regulation because the blue
laws of the state are thereby made applicable to these transactions
in partial degree.

Disapproval of a public report is extremely important to a sub-
divider because the law of California requires him to furnish
every prospective buyer or lessee of out-of-state subdivided lands
with a verified copy of that document. In addition, the subdivider
must obtain and retain a signed receipt from the purchaser or
lessee stating not only that he has received the report but that he
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has also read it. Among the statutory enforcement provisions are
criminal sanctions, injunctive relief and cease and desist orders.

This brief analysis of the statutory controls in Florida, New
York and California is presented as background material for
judging the controls proposed for Massachusetts in House No.
2363.

States Containing Land for Sale
As noted above, some states are “situs states” providing sites

for numerous land subdivision projects, others are “investor states”
containing many prospective purchasers and a few states have
characteristics of both types. Every “situs state” is also an “in-
vestor state,” but every “investor state” is not necessarily a “situs
state”. Appropriate statutes to provide regulating procedures in
strong “situs states” therefore differ from those which are suited
to strong “investor states.”

Most of the offered land is situated in ten states of this nation
(Ariz., Calif., Colo., Fla., Hawaii, Nev., N.M., Ore., Texas and
Utah), in South America, and in some Caribbean countries. These
areas require subdividers to apply for registration of prospective
subdivisions, setting forth all facts relating to the land, but most
do not effectively provide for a prospective purchaser to receive
the resulting public report. Following registration, the state
agency issues a public report, similar to an illustrative California
public report which is published as Appendix D of this report.
The laws of these jurisdictions are of course not identical but
they are similar in many respects.

Of those states considered to be strong “situs states” with much
land being subdivided there are at least three which do not have
laws specifically designed to regulate sales of the lots in their land
subdivisions. These three states are Nevada (where recent at-
tempts to legislate controls were turned down), Texas and Utah.
Situs jurisdictions have additional problems created by absentee
owners who purchase lots for speculation without ever expecting
to locate on this land, thereby causing subdivisions to remain un-
developed. With the passage of time, chains of title to this vacant
land become cloudy so that financing is affected and planned im-
provements are postponed. Eventually the undeveloped subdivision
becomes a public problem.
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All states are to a degree “investor states”, but this characteri-
zation is especially true of states which, while lacking in land,
have an over-abundance of purchasers. The foremost are the
five large states of California, New York, Ohio, Pennsylvania and
New Jersey.

These prominent “investor states” would supposedly have en-
acted statutory safeguards protecting their residents in making
purchases of out-of-state land lots. But not all “investor states” have
passed legislation on this subject. Thus, New Jersey defeated such
proposed legislation during 1963. Likewise, a regulatory measure
for Pennsylvania never came out of Committee. In contrast, the
states of California, New York and Ohio adopted additional pro-
tective measures in 1963 providing strict regulatory procedures.

Most “Public Report” states must issue a public report once the
subdivider has furnished all of the information even though the
state may deem the statement of the land offering to be misleading;
on the other hand states employing the “securities” concept may
withhold a public report, when warranted, if the proposed offering
is not “fair, just and equitable”.

States have a serious problem of effectively reaching persons
located beyond their state lines. The most practical answer to
this problem, according to much important opinion, is enactment
of state statutes authorizing reciprocal enforcement. Such en-
forcement becomes even more important in view of the increasing
number of states with laws regulating out-of-state land sales. Cer-
tainly, nationwide adoption of these agreements would greatly im-
prove cooperation between the states, and provide additional pro-
tection for the buyers of out-of-state land sub-divisions. Fortu-
nately, this development would also benefit the useful and honest
developers of tracts of land who now suffer from the activities of
unscrupulous subdividers.

CHAPTER 111. FEDERAL PROCEDURES

Out-of-state sales of land which are the subject matter of this

Investor States

Reciprocal State Agreements
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study obviously involves an interstate activity which gives rise to
federal jurisdiction.

Hence this report will briefly discuss the activities connected
with the regulation of promotional land sales by various federal
agencies.

Federal Trade Commission
One of the functions of the Federal Trade Commission is to reg-

ulate advertising in interstate commerce in order to eliminate ad-
vertising of a false or misleading nature. To this end investigations
may be initiated at the discretion of the agency or upon the com-
plaint of some defrauded purchaser.

Not too much difficulty is encountered by the department in
curbing advertising material which is clearly false. However, cer-
tain areas of advertising are difficult to regulate, even though ac-
tually misleading, since the offending statement may be presented
in opinion form or as a quotation from some famous person. Efforts
to stop the use of advertising under such conditions present many
complicated legal problems which often defeat action by the com-
mission.

Boston recently witnessed a large and expensive display of ad-
vertising in local newspapers, featuring the testimony of a promi-
nent radio and television personality in favor of purchase by local
residents of out-of-state subdivision lots.

Similarly, hotels, motels, gas stations, restaurants and wayside
stands along the highways of Massachusetts, frequently have a
generous supply of attractive multi-colored brochures on display,
strategically placed so they may be easily picked up and read
by the general public. These pamphlets usually include prominent
illustrated endorsements by famous persons urging purchase of
land situated in distant states. Such endorsements are usually of so
general a nature that they cannot properly be regarded as false ad-
vertising, yet they are likely to mislead thereader.

Another favorite method is the use of a statement leading an
inattentive reader to believe that he is reading an on the spot
description of the land being offered for sale, when actually a close
reading demonstrates that the statement deals with predictions
of future developments. Under these circumstances the accuracy
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of the predictions cannot be challenged, although this advertising
is misleading. Moreover, the Federal Trade Commission is primar-
ily concerned with after the fact developments. Unfortunately con-
siderable delay is inevitable between an investigation and hearings
which precede issuance of a cease and desist order.

Given all these circumstances, the effectiveness of this agency
in adequately protecting the buyers of interstate land subdivision
lots is doubtful.

Securities and Exchange Commission
The jurisdiction of the Securities and Exchange Commission

over the sale of interstate subdivision lots, is limited to sales of
land involving an “investment contract”, thus developing a “secur-
ity” document such as the commission is organized to control. By
itself, a deed conveying title to real property is not a “security.”
But, when that deed is part of a transaction which develops a con-
tract that provides for a return on an investment, the transaction
is subject to the jurisdiction of the commission. This concept of
an “investment contract” could be extended to cover practically
all land sales, since most purchasers expect profits to be forthcom-
ing from future improvements of the land by subdividers.

Hence, the commission would not be limited by a lack of juris-
diction in passing upon the application for registration. Instead,
the commission would apply the more exacting and stringent
“fair, just and equitable” standard of the securities law.

The Securities Act of 1933 requires disclosure to investors of all
material facts concerning sales of securities offered to the public
in interstate commerce or by mail, in order to prevent fraud, de-
cost or misrepresentation. The issuer of the securities is required
to file with the commission a statement of registration, which
presents financial and other information relative to the offering
and the issuer. A copy of this prospectus must be furnished to
every purchaser at or before the sale or delivery of a security.

If the Commission is of the opinion that the prospectus contains
false, misleading or insufficient information, the sale of the security
may be prevented through the civil and criminal powers of the
Commission. Due to these rigid standards, the commission op-
erations have been highly effective. Thus, important information
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is furnished to every purchaser of out-of-state land involving a
contract “security.” Unfortunately, these safeguards are not avail-
able to all out-of-state land purchasers since they only apply to
sales involving a “security.”

Congress has a constitutional power to regulate the postal sys-
tem (U.S. Constitution, Art. 1, sec. 8). By federal statute the
Post Office Department has been directed to exclude from the
mails all material deemed to be offensive or contrary to the public
interest.

On the basis of this authority the department denies the use
of the mails to schemes which utilize false advertising or other
fraudulent sales practices in an effort to obtain money or property
from purchasers. However, no restrictive order may be issued
by the Post Office Department until an administrative deter-
mination has been made that the complained of scheme or prac-
tice is of a fraudulent nature. In the meantime the alleged fraud-
ulent practice is allowed to continue.

If the advertising placed in the mails relative to interstate sales
of land subdivisions is merely deceptive or misleading, rather than
false, postal action becomes difficult. In the majority of instances,
this advertising is not actually false, even though capable of de-
ceiving or misleading the reader. Under the latter circumstances
proof of false intent is extremely difficult, yet exclusion from the
mails so requires.

The federal statutes make it a criminal offense to use the mails
to defraud, and empower the Department to initiate proceedings
against offenders under both civil and criminal laws. On both
legal bases “an intent to defraud” must be proved in all related
proceedings, but the degree of proof required in a criminal pro-
ceeding must go beyond a reasonable doubt whereas proof by a
fair preponderance of the evidence suffices in a civil proceeding.
In certain instances, civil procedures may therefore be preferable
since less proof is necessary.

During recent months, the Post Office Department has conducted
a nationwide program combating the fraudulent use of the mails
in the sales of interstate land subdivisions. By August 15, 1963,

Post Office Department



1964.] SENATE —No. 639. 35

I

federal grand juries had indicted 25 individuals in connection with
eight land sale operations in which the mails were allegedly used
to defraud. Moreover, an important postal official recently
stated: —“And this ... is just the beginning.”1 The department
then had 135 firms under investigation.

As with the Federal Trade Commission, however, the procedures
available to the Post Office Department can be initiated only after
the deed is done. Hence considerable time elapses during which
an offender can continue undesirable activity.

While punitive regulatory procedures deter future violators, the
problem is only partially met since the original fraud practiced
upon the purchaser of out-of-state land is not prevented.

The Department of Justice is the instrumentality through which
the Post Office Department acts when the mails are being used to
defraud. On this basis, the Justice Department has instituted
criminal prosecutions in seven states charging violations of the
federal mail fraud statute (Calif., Ore., Ariz., N.M., Ida., Colo.,
and Kan.).

The extended area covered by these numerous prosecutions in-
dicates the large number of purchasers of out-of-state land lots
who allegedly have been defrauded.

Here once more the procedure is only partially effective in pre-
venting frauds, since it is an after the fact procedure.

On the basis of a broad power of licensing, the Federal Com-
munications Commission helps to control possible abuses in radio
and television advertising. Censorship is forbidden so that Com-
mission controls must, at best, be indirect.

The Commission is reluctant to revoke the license of a station
because of abuses in advertising. Instead the curbing of such
abuses is shifted to other agencies.

However, a mere threat of an F.C.C. hearing or a request for
cessation of objectionable practices is usually sufficient to bring
about a beneficialresult.

Department of Justice

Federal Communications Commission
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The Attorney General of Minnesota has urged Congress to
amend the Securities and Exchange Commission Act in order to
require the same standards, now used for stock issues, for the
sale of subdivided land. 2 He argues that the jurisdiction of the
federal government in this area is obvious, since promoters must
sell in interstate commerce to obtain the volume of prospects
necessary to their operation.

The secretary director of the New Jersey Real Estate Com-
mission also seeks more federal assistance on this problem. He
urges the creation of a federal clearing house so that each state
may have the full benefit of what other states are doing.

A U.S. Senate subcommittee this year has looked into the alle-
gation that the nation’s senior citizens are being swindled in sales of
land by mail order. After considerable testimony in favor of more
federal policing, Senator Pat McNamara, subcommittee chairman,
said, “evidence of shady dealing warranted a full-dress committee
inquiry into the whole range of frauds practiced against the
aged.” 3

In testimony before this subcommittee, the Real Estate Com-
missioner of Arizona demanded outright federal intervention to
halt phony sales. Legislation was thereupon suggested to author-
ize the Federal Trade Commission or the Securities and Ex-
change Commission to police fully interstate land subdivisions lot
sales, but no action has resulted.

Proponents of increased federal control point to (a) the obvious
weaknesses of federal procedures and (b) the inability of individ-
ual states to effectively legislate in this area.

They argue that federal action such as that of the Securities and
Exchange Commission is most effective as a preventive measure
insofar as its limited jurisdiction will permit and stress that all
other federal procedures are “after the fact” measures which
operate after the complained of harm has taken place, and there-
fore are of limited value to a defrauded buyer.

The proposed amendment of the Attorney General of Minnesota
would extend the public disclosure provisions of the Securities and

Increased Federal Controls

Pros and Cons of Increased Federal Control
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Exchange Commission Act, now limited to the sales of “securities,
to the sales of out-of-state land subdivision lots. Such extension
would result in “before the fact” protection for the buyer of out-of-
state land.

As another means of increasing federal controls, other propon-
ents favor the strengthening of federal laws dealing with inter-
state advertising. They urge a requirement that all advertising
be submitted to the Federal Trade Commission or Securities Ex-
change Commission for approval before being used.

Opponents of increased federal controls usually agree that federal
controls are somewhat inadequate, but they argue Congress should
not add to federal authority in this field because the regulation
of sales of out-of-state land subdivisions should be primarily the
concern of the states. They believe additional federal laws are
unnecessary in view of recent expanded activity by the Post Office
Department, the Federal Trade Commission and the Department
of Justice resulting in the issuance of cease and desist orders and
many federal indictments. Also, as each succeeding year brings
more state enactments on this subject, more federal laws are less
necessary.

In addition, there is the argument that increased federal con-
trols are unconstitutional, because they are not only an unwar-
ranted arbitrary interference with the freedom of contractual re-
lations, but impose an unnecessary supervision of a business ac-
tivity.

The Commissioner of the Missouri Real Estate Commission who
is opposed to federal legislation says,

. . . most subdividers are honest this (federal legislation) would just
add extra expense, red tape and delay. I don’t believe you can protect
people from their stupidity. The records show that most of those who get
"hooked” do not inspect the property in question and do not as a matter
of fact make any investigation whatever. They just clip a coupon and
send in the "so easy down payment the howl, of course, comes later.” 4

Finally, a number of opponents feel that before stronger laws
are considered, the industry should first do a more effective job
at self regulation.
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Up to the present time Massachusetts has been an “investor
state”, as evidenced by many urban residents purchasing land out-
side the Commonwealth. Hence, the emphasis in our laws to pro-
tect the public from the dangers of fraudulent sales of out-of-state
land subdivision lots.

In Massachusetts, as in various other states, the out-of-state land
fraud problem has not had sufficient time to assume large propor-
tions. Purchasers of land subdivisions are not yet aware, in large
numbers at any rate, of the frauds to which they may have been
subjected. Frequently they sign up and start making payments on
land purchases so as to become owners of desired land for use
years hence, during retirement. Meanwhile, they make required
payments without investigating subsequent developments out-of-
state.

Until recently, the assumption was made that most persons
would examine land in which they are interested before final
purchase. However, in out-of-state land promotions, such is not
the case, due to (a) the great distances often separating the
buyer from the land, (b) high pressure sales techniques, and (c)
easy financial installment terms, especially at first. Certainly
large numbers of Massachusetts people of modest means are even
now being induced to buy land located in a distant state or country,
sight unseen.

An important factor in these situations is the fact that these
transactions depart from the familiar traditional method of con-
veying real estate by deed. Instead, a conditional sales contract
is ordinarily used by the seller for the sale of land in an out-of-state
subdivision. Promoters of land sales take advantage of the fact
that under such contracts, rights of the purchaser are highly
vulnerable. Of course, they avoid any explanation of the differ-
ences between a deed and a conditional sales contract to a buyer,
and often do their best to mislead the customer into believing that
he is actually becoming the owner of the land at the time of orig-
inal signing.

CHAPTER IV. MASSACHUSETTS PROBLEM

Status of Out-of-State Land Purchases
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Massachusetts Legislative Proposal
It must be borne in mind that every state has somewhat differ-

ent circumstances to consider. Statutes should therefore be tail-
ored to meet special state needs and desires. Perhaps this ex-
plains the absence of legislation in some states, and the nature of
the procedures in others, notably in the so-called Public Report
States.

The subject matter of this study, House No. 2363 of 1963,
proposes a new section charging the present Board of Registration
of Real Estate Brokers and Salesmen with the administration of
procedures for Massachusetts brokers and salesmen who engage
in promotional sales of land subdivisions out-of-state G.L. c. 112,
s. 87EEE).

As a prerequisite to any such offering, brokers must submit:
. . . full particulars regarding such property and the proposed terms of

sale, and said broker and his salesmen must comply with such rules, regu-
lations, restrictions and conditions thereto as the board, in its discretion may
impose.

The bill requires the board to investigate the proposed offering
at the expense of the broker concerned. All brokers and salesmen
are, however, prohibited from making any reference:

... to the board of registration of real estate brokers and salesmen or
to any member or employee thereof, in selling, offering for sale, or adver-
tising or otherwise promoting the sale, mortgage or lease of any such
property, nor make any representation whatsoever that such property
has been inspected or approved or otherwise passed upon by said board or
by any official, department or employee of this commonwealth.

Finally, enforcement is provided by authorizing the board to
. . .

suspend, revoke or refuse to renew any license when it is found
that the licensee has failed to comply with the requirements . . . (of the
proposed law)

.
.

.

These provisions of House, No. 2363 are directed at brokers
and salesmen of out-of-state land subdivisions. They differ from
the usual “public report” or “securities” procedure almost always
aimed at the owner or promoter.

The proposed bill does not directly provide for a public report
but the rule making power conferred upon the board might be
utilized for this purpose. Provisions establishing state jurisdiction
and state advertising controls of out-of-state land subdividers and
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promoters, previously shown as main concerns of the problem,
are not included in the Massachusetts legislative proposal.

On the other hand, the vast majority of the 20 states having laws
regulating out-of-state land subdivision sales provide for a public
report type of procedure. Most of these states prohibit false or mis-
leading advertising and a few of them also require prior approval
of advertising. The three foremost states have been discussed
in Chapter II (Fla., N.Y., and Calif.).

Pros and Cons of Proposal. Those favoring passage of House,
No. 2363 point to these 20 states with laws controlling purchases
of out-of-state land subdivisions. These jurisdictions include situs
states, investor states, and a few with both characteristics. The
proponents stress that many defrauded Massachusetts buyers do
not know what lies ahead of them and emphasize that “Never in
the history of real estate transactions has a buyer of land stood
so naked of legal protection as does the purchaser of remote pro-
motional subdivision land.”1

In similar vein a committee of the National Association of At-
torneys General recently stated that “

. . . when the number of vic-
tims reach into the tens or hundreds of thousands and threatens
to go even higher . . . the problem does come to be of governmental
concern.”2 An Assistant Attorney General of Massachusetts states
that “there is a void in the law which suggests that Massachusetts
might consider protective measures.”3

Representatives of the Massachusetts State Labor Council, AFL-
CIO, state that there is a definite need for legislation on this prob-
lem. They urge, however, that H.2363 be amended by substituting
the word “person” for the word “broker” throughout the text.

The Boston Better Business Bureau states that complaints by
local purchasers of out-of-state land have not been numerous, but
that there have been many related inquiries which started about
three years ago. This organization stresses the need for a strong
statute strengthening public control of related advertising.

The real estate fraternity feels that some legislation is necessary.
It objects, however, to the focussing of the control provisions of
House, No. 2363 on the real estate brokers and salesmen of Mas-
sachusetts. It urges amendment to direct these control provisions
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toward owners, agents or developers of out-of-state land subdivi-
sions and to require them to qualify before they may sell land
in Massachusetts. In like vein, a recent statement of the President
of the National Association of Real Estate Boards endorsed legis-
lation providing for a “full disclosure law by owners or agents re-
vealing all pertinent facts about such property to each prospective
purchaser and to obtain a receipt for such notice.” 4

Those individuals and organizations opposed to an increase in
Massachusetts controls argue that the doctrine of caveat emptor
(let the buyer beware) should govern these land transactions.
They object to governmental interference in business to protect
the foolhardy or wantonly careless individual against his own con-
duct. They believe such controls constitute an improper use of
governmental power.

Other opponents emphasize that greater governmental control
violates the constitutional guarantee of free contractual relations
and imposes regulations which are both unnecessary and arbitrary.
They argue that there has been no great public demand for this
control legislation, and that complaints have been too few to
warrant action by the General Court.

Some opponents emphasize that the legislative reforms of many
states, plus increased activity on the part of a number of federal
agencies, are only now getting into full swing. They argue that
these developments, given more time, will be adequate to combat
land frauds in the sales of interstate land subdivisions. Hence
they argue that new Massachusetts controls are unnecessary.

Finally, the opposition claims that more and more situs states
(containing the larger land areas offered for purchase) are passing
laws applying stringent procedures to these transactions. Hence,
they argue, the need becomes less urgent for adoption of legisla-
tion applying increased control in Massachusetts.

Financing Costs of Proposed Controls
It is difficult to estimate the probable cost to Massachusetts of

the proposed controls. This cost would depend upon whether the
administration of the new law is to be assigned to the Board of
Registration of Real Estate Brokers and Salesmen, as provided
in House, No. 2363, or whether this administrative burden should
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be placed elsewhere with the Attorney General, the State De-
partment of Commerce, the State Department of Public Utilities
(Blue Sky Law Division), or a new independent state agency.

In any case, the resultant additional costs would be paid by the
Commonwealth. The state would collect the new registration fees
and thus would be reimbursed by real estate brokers and salesmen
who must pay for all necessary investigations of their activities.
These collections would substantially equal the new costs of ad-
ministration.

Proposed Model Law
The National Association of License Law Officials (known as

NALLO) has prepared suggested model statutory provisions for
state regulation of sales of land subdivisions (see Appendix E).
This association has a membership of real estate officials from each
state, the District of Columbia and two Canadian Provinces, and
has been active nationally in urging passage of state laws control-
ling interstate land sales. Five of the twenty state statutes already
enacted on this subject are based on the model law suggested by
this Association. Ten other states are also considering taking the
same action. The NALLO proposal has been approved almost ver-
batim by the National Association of Real Estate Boards.

If the above model law is enacted by Massachusetts, standard
Registration and Public Report procedures would be in effect for
the first time in the Commonwealth,
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1 Edward S. Jaffrey, Assistant Attorney General of Florida, ‘‘Subdivided
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3 Stanley Mosk, Attorney General of California, “Subdivision Promotions
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6 Nicholas Katzenbach, U. S. Deputy Attorney General. Article in the
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i Stanley Mosk, Attorney General of California, "Subdivision Promotions
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APPENDIX A
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CHAPTER 11.

CHAPTER 111.
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1963.
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APPENDIX B
SUBJECTS COVERED IN LAND SUBDIVISION STATUTES OF

15 STATES IN 19622

NATURE OF SUBJECTS
COVERED BY STATUTES STATES (BY NUMBERS)!

1 2 3 4 5 6 7 8 9 10 11 12 13 14 15

1. Definition of subdivision .... X X X X X X
2. Agricultural land excluded from

A definition X X
W 3. Community ownership of apartments X X

4. Notice to commissioner of intent to
sell XX X XX XXXX

5. Resale after foreclosure ... X * X
6. Notice required of change in setup .XX X
7. Option or sale of lots as material

change XX
8. Filing fee XXX XX XX
9. Out-of-state inspector fees ... X X X X XXX

10. Local subdivision inspection-fees .XXX X X
11. Contract forms to commissioner .XX X XXX X
12. Utilities to be furnished ... X X
13. Civil liability for failure to pay fees X
14. Contents of land sale contract ..XX X X
15. Failure to record unauth. encumb.-

misdemeanor X
16. Misappn. of installment payments-

misdemeanor X
17. Notice of selling price of lots to

commissioner XX
18. Blanket encumbrance and release

clauses XX X XX X
19. No blanket encumbrance in condi-

tions of sale XXX X XX X
20. Impounding of deposit monies

required XX X
21. Bond reqd. to satisfy claims of

defrauded buyers X
22. Copy of subdivision report sent to

buyer XX X
23. Copy of subdivision report sent to

advertiser X
24. Restrictions on use of public report

in advertising XXX XX XXX XX
25. Suspension and revocation of real

estate licenses XXX X XXXXX
26. Sale of foreign land by local broker X X
27. Penalty for publication of false

A advertising XXXXXX XXX X X
2B. Order prohibiting misrepresentation

in sales XXXX X X X
29. Proceeding to rescind contract in-

duced by false advertising . . XX XX X
30. Filing copies foreign advertising of

local land w/comm XXX X
31. All advertising copy to go to

commissioner X XX X XX X
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APPENDIX B (cont.)

NATURE OF SUBJECTS
COVERED BY STATUTES STATES (BY NUMBERS)!

32. Hearing preliminary order prohibit-
ing false advertising .

33. Exemption of adv. media having no
interest in land

34. Injunctive relief re false advertising
35. Criminal sanctions in false advertising
36. Constructive service of legal process

on out-of-state subdivider
37. Out-of-state land treated as “security”
38. “Fair, just and equitable” standard

for permit
39. Stat. limitations starts after record-

ing contract

i States are shown by the following numbers: 1-Arizona; 2-California; 3-
Florida; 4-Hawaii; 5-Illinois; 6-Maine; 7-Nebraska; 8-Nevada; 9-New Jer-
sey; 10-New York; 11-Ohio; 12-Tennessee; 13-Utah; 14-Vermont; 15-Wis-
consin.

2 Source;— William D. Warren, Professor and John M. Carmack and John
M. Vincent; Report to the Commissioner of Real Estate, State of
California, October 1, 1962.

SUBJECTS COVERED IN LAND SUBDIVISION STATUTES
OF 15 STATES. 1962
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I

Have Leg. Con-
Law templated

Names oln-
states Problems Suggestions

NoneNo No NoneAlabama
Arizona
Arkansas
California
Connecticut
Delaware
Florida

Yes Maybe
No Yes

Direct Mail
“Free” lot ad
Direct mail

Federal legis.
No

Yes Maybe
No No

Federal legis.
Federal legis.None

No No Direct mail
NoneYes Maybe

No Maybe
Yes None

None
NoneNoneGeorgia

Hawaii Inability of investors
to inspect

No None
No No
No No
No Yes
No Maybe
Yes No

None
Minor

NoneIdaho
Federal legis.
Federal legis.

Indiana
lowa Natl. Mag. Ads

Not serious License subdividersKansas
Unlicensed operators
None

Kentucky
Maine None

NoneNo No NoneMassachusetts
Michigan Little Policy Stmt.

No NALLO Prop.
No No

Yes State & Local control
None

Minnesota
Mississippi
Missouri

None
No No
No No

Direct mail
None

None
NoneMontana

Nevada Yes NALLO Prop.
No No

Many
No

Good state law
Use local brokers
None

New Hampshire
New Mexico No No

No No
No No
Yes No
No No
No Yes

No public rept.
Magazine ads
None

Need regulations
Use local brokers
Federal legis.

North Carolina
North Dakota
Ohio Direct mail

Ad by letter
Marinal land

NoneOklahoma
Oregon

and false ads
Direct mailNo Not yet

No No
Newspaper ads
None

South Carolina
South Dakota
Tennessee

None
None None

None
No No
No No Obtaining inf.

None
Texas
Utah Yes Doubtful

Yes No
Federal legis.
NoneVermont

Virginia
None
None
Yes

No No
No No
No No
Yes No
No No
Little No

None
Publicity-Fed. legis.
None

Washington
Virginia None

Direct mail
Yes

Wisconsin
Wyoming

None
Use local broker
Both state & Fed.Dist of Col. Out-of-state contact

1 No responses were received from the 10 states excluded from this list
(Alaska, Colo., 111., La., Md., Neb., N.J., N.Y., Penn, and R.1.)

2 Source:—William D. Warren, Professor and John M. Carmack and John
M. Vincent; Report to the Commissioner of Real Estate, State of
California, October 1, 1962.

APPENDIX C

STATUS OF LAND SUBDIVISION STATUTES, 19622



[Jan.SENATE —No. 639.48

Before Dept, of Investment, Div. of Real Estate
of the State of California

W. A. Savage, Real Estate Commissioner

RICHARD B. PARK ) AMENDED
for a final subdivision public report on ) FINAL SUBDIVISION
GARDEN VALLEY RANCHOS
IRON COUNTY, UTAH

) PUBLIC REPORT
) FILE NO. 20131

October 29, 1962

2. It may be subject to mineral claims with the right of entry.
3. Roads are unimproved dirt roads. Improvement and maintenance

of roads will be at expense of lot owners.
4. Purchasers will have to develop their own water supply.
5. Purchasers must develop their own individual sewage disposal

system.

Note: The land covered by this report is described as section 27,
1 Source:—Department of Investment, Division of Real Estate, State of

California

In the matter of the application of )

THIS REPORT IS NOT A RECOMMENDATION OF ENDORSE-
MENT OF THE SUBDIVISION BUT IS INFORMATIVE ONLY.

BUYER OR LESSEE MUST SIGN THAT HE HAS RECEIVED
AND READ THIS REPORT

This Report Expires Five Years From Date
Or Upon Material Change.

i. This property is underdeveloped acreage.

6. Lots will be sold on contracts of sale.

APPENDIX D

SAMPLE PUBLIC REPORT BY CALIFORNIA ON
PROPOSED UTAH LAND SUBDIVISION IN 1962 1

Special Notes
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28, 33, and parts of 29, 32 and 34, Township 34 South, Range 18
West, Salt Lake Meridian, Iron County, Utah, as shown on map
filed in County Recorder’s Office of said county on May 15, 1961.
Location and Size: Northeast of Modena, State Highway 56 and
approximately 2 miles east of Beryl, Iron County, Utah. Approx.
3,128 acres divided into 1,247 parcels.
Restrictions and Other Matters of Record: Conditions, reservations
and restrictions that may run with the land, including City or
County zoning restrictions, should be investigated by the Pur-
chaser. Copies of those items which are recorded may be inspected
at the office of the Iron County Recorder. Information about zoning
may be obtained at the office of the Iron County Planning Com-
mission.
Streets: Have been offered for dedication for public use but have
not yet been accepted by the County. When usage demands, the
County will maintain said roads. However, prior to maintenance
by County it has been estimated that maintenance by owners will
cost about $1.50 per year for a 330 foot lot.
Flood and Drainage: The Subdivider’s Engineer advises:

“I have examined the subdivision plats of this subdivision against
the record field measurements and I find that the subdivision is
properly engineered.”

Drainage of the entire area is from north to south by tributary
channels into detrital wash. The natural drainage channels furnish
rapid removal of storm runoff water eliminating any flood hazards
in the area between such channels.”

The Division of Real Estate has no engineering personnel to make
independent judgments on the suitability of drainage arrangements.
Purchasers should make further inquiry of the subdivider or local
government officials.

Note: The subdivider advises that there is no flood control
agency.
Winds and Rains: Heavy winds blow from time to time in many
regions, and his may or may not prove detrimental to this subdivi-
sion. During certain periods of the year, heavy rains may occur.
Damage may result to property along natural drainage courses
which have not been protected by sufficient flood control measures.
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Water: There is no water service to this tract. Purchasers must de-
velop their own water supply.

Information furnished by the subdivider would indicate that
water might be obtained in the area by drilling water wells to
depths estimated between 125 feet and 150 feet. That the esti-
mated cost for drilling and casing a 125 foot well, including pump-
ing equipment, would be between $9OO and $l,OOO subject to varia-
tion. A permit from the State Engineer at Salt Lake City will be
required to drill a well. There is no apparent assurance that per-
mits will be issued in all cases and we are advised permits for
wells to be used for irrigation purposes will be denied.

The Division of Real Estate is not advised as to the quantity of
any water that may be available. Prospective purchasers should as-
certain these matters including costs involved as to the specific
parcel under consideration. Also, inquiry should be made of local
health authorities for any specifications and requirements and of
the State Engineer, State Capital Building, Salt Lake City, which
regulates the drilling of wells and appropriation of water for the
State of Utah.

In Addition to the Above, This Subdivider Advises Regarding
Following Items:
Purchase Money Handling: All money will be impounded in escrow
or trust account in accordance with Section 11013.4(a) except for
such amounts as may be covered by a bond filed in accordance
with Section 11013.2 (c) or 11013.4 (b) as may be appropriate. Sec-
tions refer to the Business and Professions Code. In the case of
sales on Contracts of Sale, money will be impounded ONLY UNTIL
the contract is executed and delivered to the purchaser.

Contracts of Sale: Sales may be made on contracts of sale. Prospec-
tive purchasers should read and understand the terms of these
contracts before signing them.
Utilities: Gas is not available.

Electricity is available from the Escalante Valley Electric Asso-
ciation, Inc. A $5.00 membership fee is required. Normal procedure
for connecting new extension is to charge a year’s minimum
monthly power bill in advance, $48.00. It is also necessary to sign
a five-year contract.
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Telephone service is available from the South Central Utah Tele-
phone Association, Inc. A $lO.OO membership fee is required and an
equity of $40.00 is collected.

Prospective purchasers may contact the Electric Association at
Beryl, Utah and the Telephone Association at Escalante, Utah, for
complete information.
Sewage Disposal: Septic tanks are to be used for sewage disposal.
Prior to installation, purchasers should contact the local Health De-
partment for specifications and requirements.
Fire Protection: Escalante Valley Coordinating Council Station at
Beryl Junction.
Miscellanecms: It is approximately: 23 miles to the high school and
junior high school; 12 miles to the grammar school; and 2 miles to
the community shopping center (general store); and 48 miles to
Cedar City. School bus service is available to all schools.
Note: Purchasers should contact the local school board regarding
school facilities and bus service.
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General Provisions. As used hereinafter, “Subdivided Lands” and
“Subdivision” refer to improved or unimproved land or lands divi-
ded or proposed to be divided for the purpose of sale or lease,
whether immediate or future, into five or more lots or parcels;
provided, however, this chapter does not apply to the leasing of
apartments, offices, stores, or similar space within an apartment
building, industrial building, or commercial building unless an un-
divided interest in the land is granted as a condition precedent to
occupying space in any said structure.

For the purposes of this part, a blanket encumbrance shall be
considered to mean a trust deed or mortgage or any other lien or
encumbrance, mechanics’ lien or otherwise, securing or evidencing
the payment of money and affecting land to be subdivided or affect-
ing more than one lot or parcel of subdivided land, or an agree-
ment affecting more than one such lot or parcel by which the
owner or subdivider holds said subdivision under an option, con-
tract to sell, or trust agreement: excepting that taxes and assess-
ments levied by public authority shall not be considered a blanket
encumbrance.
Investigation, Regulation and Report. Prior to the time when sub-
divided lands are to be offered for sale or lease, the owner, his
agent or subdivider shall notify the Real Estate Department in
writing of his intention to sell or lease such offering.

The notice of intention shall contain the following information:
(a) The name and address of the owner.
(b) The name and address of the subdivider.
(c) The legal description and area of lands, together with a map

showing the layout proposed and relation to existing streets
or roads.

(d) A true statement of the conditions of the title to the land,
particularly including all encumbrances thereon.

APPENDIX E

MODEL SUBDIVISION SALES CONTROL LAW 1

1 Source:—National Association of License Law Officials
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(e) A true statement of the terms and conditions on which it is
intended to dispose of the land, together with copies of any
and all forms of conveyance intended to be used.

(f) A true statement of the provisions for legal access,
sewage disposal, and public utilities in the proposed subdivi-
sion, including water, electricity, gas and telephone facilities.

(g) Such other information as the owner, his agent or subdivider
may desire to present.

The Heal Estate Department may require such additional infor-
mation concerning the project as is deemed necessary, for which
purpose the department may prepare a questionnaire for the owner,
his agent or subdivider, to answer. A filing fee of $ dol-
lars shall accompany the answered questionnaire.

The questionnaire concerning any subdivision proposed to be sold
or leased as potential mineral, oil, or gas property shall be ac-
companied by a filing fee of $ dollars.

When the Real Estate Department makes an examination of any
subdivision, the Department shall make a public report of its find-
ings thereon. The Department may publish the report.

It shall be unlawful to sell or lease or offer to sell or lease lots
or parcels in a subdivision prior to the issuance of a public report
unless the filing of additional information following the receipt of a
notice of intention is expressly waived by the Real Estate Depart-
ment, or, after submission, to materially change the setup of such
offering without first notifying the Real Estate Department in
writing of such intended change.

A copy of the public report when published by the Real Estate
Department and an opportunity to read same shall be given to
each prospective purchaser or lessee by the owner, subdivider or
agent and his receipt taken therefor prior to the execution of a
binding contract or agreement for the sale or lease of any lot or
parcel in a subdivision.

Receipts taken for any public report shall be kept in file in
possession of the owner, subdivider, or agent subject to inspection
by the Real Estate Department for a period of three years from the
date the receipt is taken.

The public report shall not be used for advertising purposes un-
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less the report is used in its entirety. No portion of the report shall
be underscored, italicized, or printed in larger or heavier type than
the balance of the report unless the true copy of the report fur-
nished by the Real Estate Department so indicates.

It shall be unlawful for the owner or subdivider to sell or lease
lots or parcels within a subdivision unless one of the following con-
ditions is complied with:

(a) All sums paid or advanced by purchasers shall be impounded
in an escrow or other depository acceptable to the Real Estate
Department until:

1. The title or other interest contracted for, whether it be title
of record, equitable or other interest, is delivered to such purchaser
or lessee and until:

2. A proper release is obtained from any such blanket encum-
brance, or

3. Either the owner or subdivider or the purchaser or lessee may
default under their contract of sale or lease and there is a determin-
ation as to the disposition of such monies or they be voluntarily re-
turned to the purchaser or lessee.

(b) The title to the subdivision is to be held in trust under an
agreement of trust acceptable to the Department until a proper
release from such blanket encumbrance is obtained and title or
other interest contracted for is delivered to such purchaser or les-
see.

(c) A bond to the state of is furnished to the Real
Estate Department for the benefit and protection of purchasers or
lessees of such lots or parcels, in such amount and subject to such
terms as may be approved by the Department, which shall provide
for the return of monies paid or advanced by any purchaser or
lessee, for or on account of purchase or lease of any such lot
or parcel if the interest contracted for is not delivered or a proper
release from such blanket encumbrance is not obtained: provided,
however, that if it should be determined that such purchaser or
lessee, by reason of default or otherwise, is not entitled to the re-
turn of such monies, or any portion: thereof, then such bond shall
be exonerated to the extent of the amount of such monies to which
such purchaser or lessee is not entitled.
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(d) There is conformance to such other alternative requirement
or method which the Real Estate Department may deem acceptable
to carry into effect the intent and provisions of this part.

The public report of the Real Estate Department, when issued,
shall indicate the method or procedure selected by the owner or
subdivider to comply with the hereinbefore provisions.

The Real Estate Department may investigate any subdivision be-
ing offered for sale or lease in this state. For the purposes of such
investigations, the department may:

1. Use and rely upon any relevant information or data concerning
a subdivision obtained by him from the Federal Housing Adminis-
tration, the United States Veterans Administration or any other
federal agency having comparable duties and functions in relation
to subdivisions or property therein.

2. Require reports prepared by competent authorities as to any
hazard to which the subdivision may be subject or any factor which
might affect the value or utility of lots or parcels within the sub-
division.

3. Require evidence of compliance with the requirements of ap-
propriate authorities.

4. Require an inspection of the subdivision to be made.
When an inspection is to be made of subdivided lands, wherever

situated, being offered for sale or lease in this state, the Real Estate
Department may require, in addition to the filing fee, an amount
equivalent to ten cents ($0.10) a mile for each mile going and re-
turning, estimated by the Department to be traveled to the location
of the project, and an amount estimated to be necessary to cover
the additional expenses of such inspection, not to exceed
dollars a day for each day consumed in the examination of the
project.

Every sales contract relating to the purchase of real property in
a subdivision shall clearly set forth the legal description of the
property, the principal amount of the encumbrances outstanding at
the date of the sales contract, and the terms of the contract.

When five or more lots or parcels within a subdivision are op-
tioned, leased or sold to another, or, when such or an interest there-
in is acquired by one owner, lessee or optionee, the Real Estate



[Jan.SENATE —No. 639.56

Department shall be notified by the parties to the transactions.
Records of the sale or lease of parcels within a subdivision shall

be subject to inspection by the Real Estate Department and the De-
partment shall be notified of any change of address affecting the
location of the owner’s, Subdivider’s or agent’s records or of any
change in depository for the impounding of purchasers’ money in
accordance with the provisions herein.

The Real Estate Department may adopt rules and regulations to
implement the provisions herein.

Any owner, agent or subdivider who fails to pay the fees re-
quired as herein provided, for filing fee or inspection fee, shall be
liable civilly in an action brought by the Real Estate Department,
for a penalty in an amount equal to treble the amount of unpaid
fees.

Whenever in the opinion of the Real Estate Department any per-
son has or is violating, or is about to violate, any of the provisions
of this part, the Department may order the person to desist and
refrain from doing so, or, if an examination of the project shows
that the sale or lease would constitute misrepresentation to or de-
ceit or fraud of the purchasers or lessees of lots or parcels in a
subdivision, the Department may issue an order prohibiting the
sale or lease, or either, of the property in this state. If, after such
an order is made, a request for a hearing is filed in writing and a
hearing is not held within sixty (60) days thereafter, the order is
rescinded.

Every officer, agent or employee of any company, and every other
person who knowingly authorizes, directs or aids in the publication,
advertisement, distribution or circularization of any false state-
ment or representation concerning any land, or subdivision there-
of offered for sale or lease, and every person who, with knowledge
that any advertisement, pamphlet, prospectus or letter concerning
any said land or subdivision contains any written statement that
is false or fraudulent, issues, circulates, publishes or distributes the
same, or shall cause the same to be issued, circulated, published or
distributed, shall be guilty of a felony.

The following acts are misdemeanors:
(a) The willful violation or failure to comply with any of the

provisions of this chapter.
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(b) The willful violation, failure, omission or neglect to obey,
observe or comply with any order, permit, decision, demand or re-
quirement of the Real Estate Department.

(c) The offering for sale or lease as an agent, salesman, or broker
for a subdivider, developer, or owner of subdivided lands or a sub-
division, wherever situated, which is being offered for sale within
this state without first complying with the provisions of the chap-
ter.

(d) The advertising for sale or lease in this state of a parcel in
an out-of-state subdivision or in any other manner aiding an owner,
subdivider, or developer of an out-of-state subdivision, who has not
complied with the provisions of the chapter, to offer within this
state subdivided lands.

In addition to any penalty provided for commission of mis-
demeanors, a person violating any provision of this section shall
forfeit to this state for deposit in the state treasury a civil penalty
in the sum of dollars, together with dollars
for each month or a fraction thereof during which he continues
such violation.

For the purposes of calculating the period of any applicable
statute of limitations in any action or proceeding, either civil or
criminal involving any violation of this chapter, the cause of action
shall be deemed to have accrued not earlier than the time of re-
cording with the county recorder of the county in which the prop-
erty sold or leased in violation of this chapter and which describes
a lot or parcel so wrongfully sold or leased.

This section does not prohibit the maintenance of any such action
at any time before the recording of such instruments.
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