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Department of the Attorney General

Honorable Thomas A. Chadwick
Clerk of the Senate,
State House,
Boston, Massachusetts 02133

Dear Mr. Chadwick:

You have transmitted to me a copy of an order adopted by the
Senate on February 10, 1966, which relates to the setting and
promulgation of certain rates for the hospital care of welfare
patients pursuant to the provisions of § 30K of c. 7 of the General
Laws. This order contains a request for the opinion of the Attorney
General on certain matters, and relates the following factual in-
formation :

The Commissioner of Administration conducted a hearing on
January 26, 1966, in conformity with G. L. c. 30A, § 3, in order to
determine hospital rates to be certified by him in accordance with
G. L. c. 7, § 30K for the calendar year 1966. The order states that
“it also appears that the Director of Hospital Costs and Finances
has not certified to said Commissioner the costs and charges which
in accordance with said section 30K it is provided should be so
certified, but in lieu thereof, and by order of said Commissioner,
by letter to said Director dated January 7, 1966, filed with the
Commissioner projected or estimated ivard costs and charges for
the year commencing January 1,1966.” [Emphasis supplied.] After
such filing by the Director of Hospital Costs and Finances, and
subsequent to the hearing referred to above, the Commissioner of
Administration certified a set of rates for the hospital care of
welfare patients.

In light of the facts contained in the order, the Senate has posed
the following questions of law:
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“1. In view of the foregoing, are the rates so certified
by said Commissioner legally and properly established in
accordance with statute?

“2. Does said section 30K of said chapter 7 authorize
the Commissioner of Administration to establish special
rates of payment for well new-born infants?

“3. Since the establishment of rates under said section
30K of said chapter 7 constitute ‘regulations’ as defined
in section 1 of chapter 30A of the General Laws, and re-
quire that the procedures set forth in said chapter 30A
(State Administrative Procedure Law) be followed {Mass.
Gen. Hospital v. City of Cambridge, 347 Mass. 519), and
since the Commissioner of Administration called a hearing
on such rates in the year 1965 in conformity with the
provisions of section 2 of said chapter 30A, and called a
hearing on such rates in the year 1966 in conformity with
the provisions of section 3 of said chapter 30A, which of
said sections is the proper section under which to call a
hearing prior to determining any such hospital rates?”

The procedures developed by the Legislature in § 30K of c. 7
appear to contemplate a cooperative effort in the setting of the
rates in question between the Commissioner of Administration
and the Director of Hospital Costs and Finances. The statute pro-
vides in relevant part as follows:

“The director of hospital costs and finances shall de-
termine from time to time and certify to the commissioner
of administration, at least as often as annually, the
average all-inclusive per diem charge to the general pub-
lic for public ward accommodations or their equivalent,
the all-inclusive per diem cost of care in such accommoda-
tions and the all-inclusive per diem cost of care for all
patients of each hospital, sanatorium and infirmary li-
censed by the department of public health under section
seventy-one of chapter one hundred and eleven. In de-
termining such all-inclusive charges and costs, charges

I will consider these inquires in the order in which they appear.
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for and costs of ancillary services shall be included. If
he is unable to determine the all-inclusive per diem cost
of care in public ward accommodations or their equivalent
of any hospital, sanatorium or infirmary, he shall certify
as aforesaid in lieu thereof an amount equal to seventy-
five per cent of the all-inclusive per diem cost of care for
all patients of such hospital, sanatorium or infirmary, said
cost, however, shall not exceed the sum of fifteen dollars
per diem.

“Each such hospital, sanatorium or infirmary shall file
with the director from time to time on request such data,
statistics, schedules or information as he may reasonably
require to enable him to determine such charges and costs.
. . . The director shall have the power to examine the
books and accounts of any such hospital, sanatorium or
infirmary if in his opinion, such examination is necessary
to determine such charges and costs. The director shall
make his determination as aforesaid in accordance with
a uniform system of hospital accounting and cost analysis
and shall take into account the value of services by mem-
bers of religious orders regularly working in a hospital
which are rendered for partial or no payment, deprecia-
tion and a fair return on invested capital for proprietary
hospitals, but shall not include grants-in-aid for which no
services are rendered. . .

.” [Emphasis supplied.]

It is clear that the complex task of accumulating data relative
to hospital costs and charges has been assigned to the Director of
Hospital Costs and Finances; this relieves the Commissioner ot
Administration from the responsibility of investigating and com-
piling a large amount of statistics and other materials which must
be identified and examined before accurate hospital rates may be
established. Responsiblity for such investigation would impose a
real burden upon the Commissioner, considering the many other
duties vested in his office by the General Court.

As an alternative, the Legislature has created within the so-
called Fiscal Affairs Division of the Executive Office for Adminis-
tration and Finance a Bureau of Hospital Costs and Finances
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headed by a Director [G. L. c. 7, § 4B], Under c. 7, § 30K, the Di-
rector must fulfill certain responsibilities with respect to the identi-
fication of current hospital costs and charges in order to provide
the Commissioner of Administration with information essential
to accurate setting of the particular rates. Once he has received
the necessary information from the Director of Hospital Costs
and Finances, the Commissioner of Administration must then
proceed to establish appropriate rates and to certify them to the
departments, boards and commissions concerned.

“The commissioner shall certify annually to each of the
various departments, boards or commissions of the com-
monwealth purchasing care in such hospitals, sanatoria
and infirmaries, or reimbursing cities or towns for such
care purchased by them, such rates with respect to each
such hospital, sanatorium and infirmary as will reflect
reasonable hospital costs or charges made to the general
public, whichever is the lower. All departments, boards
or commissions of the commonwealth purchasing such
service shall pay the rates so certified. The various sub-
divisions of the commonwealth purchasing hospital care
and receiving reimbursement therefor, in whole or in part
from the commonwealth, shall pay the hospitals, sanatoria
and infirmaries for such care at the rates so certified. The
commissioner shall also certify at least annually to the de-
partment of industrial accidents the all-inclusive per diem
cost of care for all patients for each such hospital, sana
torium and infirmary.”
G. L. c. 7, § 30K.

These rates are presumably based upon reliable information as to
current hospital costs and charges furnished by the Director in
accordance with the first two paragraphs of c. 7, § 30K.

It is my opinion that when the General Court enacted the pro-
visions of c. 7, § 30K it expected that the costs and charges cer-
tified by the Director to the Commissioner of Administration would
be based upon investigation and examination of presently available
facts and figures, and not upon speculation as to future develop-
ments in hospital economics. The statute requires of the Director
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certification of concrete and reliable figures, and provides him with
the necessary authority to acquire whatever data may be relevant
to his determinations. The first sentence of § 30K calls for certi-
fication of an “average all-inclusive per diem charge”; determina-
tion of an average connotes the availability of varying figures,
from which one “average” figure may be derived. It does not
suggest prediction of a figure which the Director believes may be
accurate for the coming year.

The statute contains specific directions with respect to the
procedures of the Director. In his determination, “charges for
and costs of ancillary services shall be included.” The Director
must employ “a uniform system of hospital accounting and cost
analysis,” and must take into consideration the value of services
rendered by members of religious orders for partial or no pay-
ment, depreciation factors and the desirability of a fair return on
capital invested by proprietary hospitals. He shall not consider
“grants-in-aid for which no services are rendered.” Should he
conclude that the per diem cost of care in a given institution is
excessive compared to that of hospitals of equivalent size and
character, he is authorized to determine “a weighted average all-
inclusive per diem cost of care” for the particular institution and
certify the same to the Commissioner of Administration.

Each institution must cooperate by providing the Director with
data necessary to his investigation.

“Each such hospital, sanatorium or infirmary shall file
with the director from time to time on request such data,
statistics, schedules or information as he may reasonably
require to enable him to determine such charges and
costs. ,

.

.”

Persons failing to furnish information as reasonably requested, or
filing false returns, may be subject to criminal penalties. And
the Director may himself examine the books and accounts of a
given institution if he believes that such an audit is necessary to
accomplish his objective.

The specific nature of the statutory instructions applicable to
the work of the Director, and the extensive authority given him
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to compel production of data relevant to present costs and charges,
clearly indicate that the General Court intended the Director to
certify current rather than future figures. There is available to
the Director all of the material which he would ordinarily need
to determine present costs and charges, and the Legislature has
included in the statute several concrete directions as to how such
material is to be treated. Such a precise approach is totally in-
consistent with certification based upon prediction and projection.

Nor do I believe that the authority to predict costs and charges
may be implied as an acceptable alternative should the Director
be unable to reach a conclusion on the basis of data which is
available to him. The General Court has itself provided an al-
ternative in the case of the per diem cost of care for public ward
accommodations:

“If he [the Director] is unable to determine the all-
inclusive per diem cost of care in public ward accommoda-
tions or their equivalent of any hospital, sanatorium or
infirmary, he shall certify as aforesaid in lieu thereof an
amount equal to seventy-five per cent of the all-inclusive
per diem cost of care for all patients of such hospital, sana-
torium or infirmary; said cost, however, shall not exceed
the sum of fifteen dollars per diem.”
G. L. c. 7, § 30K.

No alternatives having been provided in the statute for the making
of the other determinations assigned to the Director, I can only
conclude that the Legislature assumed that the Director would
in those instances be able to make a reasonable certification, and
that no substitute method was necessary.

The statute clearly does not authorize the type of projection of
figures to which the Senate has referred in its order
of February 10, 1966. Certification based upon prediction is, as I
have indicated above, inconsistent with the precision apparently
called for by c. 7, § 30K, and unnecessary in light of the obvious
availability to the Director of all data which might reasonably be
required to reach a conclusion. Prediction cannot provide the type
of reliable figures which the Commissioner of Administration
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must have in order properly to set the rates in question. Accord-
ingly, in response to the Senate’s first question, it is my opinion
that proper certification by the Director of present costs and
charges is a condition precedent to lawful establishment of rates
by the Commissioner of Administration under c. 7, § 30K, and
that rates certified by the Commissioner on the basis of projected
or estimated ward costs and charges have not been legally estab-
lished in accordance with statute.

The Senate has in addition asked whether § 30K of c. 7 of the
General Laws authorizes the Commissioner of Administration to
establish special rates of payment for well new-born infants. The
rates recently established by the Commissioner do not contain
special figures applicable to new-born infants, and it has not been
the practice to have special rates for particular categories of pa-
tients. Rather, the Commissioner has in the past set a single figure
for each hospital or other institution for which rates must be
established, with such single figure intended to be applicable to
each welfare patient irrespective of the type of treatment given.
I gather that in question #2 of its order the Senate is con-
cerned with (1) whether the Commissioner must by law establish
special rates for special categories of welfare patients; and (2)
whether the Commissioner may in his discretion establish such
special rates if he desires.

It is my opinion that c. 7, § 30K does not authorize the Com-
missioner of Administration to establish different rates for well
new-born infants or for any other specialized group of welfare
patients. It is plain that the statute simply does not provide the
tools with which the Commissioner could effectively set rates for
varying categories of patients. It is the responsibility of the Di-
rector of Hospital Costs and Finances to certify to the Commis-
sioner cost and charge figures for patients in general and for wel-
fare patients in particular. The Director is not required to provide
separate figures for different types of patients, and the Commis-
sioner therefore does not have the material upon which varying
hospital rates applicable to different welfare patient groups could
be based.

Rather, it appears to have been the intention of the General
Court that a single rate for each hospital or other institution be
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established. Section 30K of c. 7 does not, in my opinion, contem-
plate attempts by the Commissioner to establish rates which vary
with the particular services provided. Such an approach would
require not only the setting of rates applicable to specialized groups
such as well new-born infants, but also the calculation of re-
imbursement. figures dependent upon the services provided by
the given hospital —■ surgical services, rehabilitation, etc. Estab-
lishment of rates in this manner is virtually impossible under c.
7, § 30K as that statute is presently drafted.

Since the Legislature has not provided statutory procedures
under which such individualized rates may be calculated, I can only
conclude that the Legislature intended that a flat rate be set for
each institution, such rate to be applicable irrespective of the na-
ture of the services given the patient. It may well be that the
General Court has proceeded upon the theory that the rates
applied in this fashion will approximately reflect the total serv-
ices provided by a given institution. Be that as it may, it is my
opinion that the Commissioner of Administration may not
under the present statutory framework lawfully establish spe-
cial rates for particular groups of -welfare patients, and I accord-
ingly answer the second question in the negative.

The final question posed by the Senate in its order relates
to the section of G. L. c. 30A [ the State Administrative Procedure
Act] under which the rates discussed above should be established.
The order indicates that the Commissioner of Administration
followed the provisions of § 2 of the Act when setting rates for
the year 1965, but that he has operated pursuant to § 3 with re-
spect to the 1966 rates. Accordingly, the Senate has inquired
“which of said sections is the proper section under which to call
a hearing prior to determining any such hospital rates.”

Section 2 of c 30A relates to the adoption or amendment o’t
regulations “as to which a hearing is required by law” [see Massa-
chusetts General Hospital v. Commissioner of Public Welfare, 346
Mass. 739, 740], and regulations under which criminal penalties
may be imposed for violations. This section requires the holding
of a public hearing with respect to the proposed regulation.
Section 3 of the Administrative Procedure Act is applicable to all
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other regulations; under § 3, the agency which seeks to promulgate
regulations may dispense with a public hearing, although it must
ordinarily at least provide an opportunity for the expression of
views in writing.

The rates established by the Commissioner of Administration
under c. 7, § 30K are “regulations” as that term is defined in c.
30A, §1(5).

It is clear that they are regulations which may be enacted pur-
suant to the provisions of § 3 of c. 30A. These regulations are
not criminal in any sense. Nor does there appear any statutory
provision which expressly requires the holding of a public hear-
ing with respect to them; certainly c. 7, § 30K does not contain
such a provision. [Cf. c. 7, § SOL relating to the setting of nursing
home rates in which a hearing is specifically required. See also
Massachusetts General Hospital v. Commissioner of Public Wel-
fare, supra, which involved the requirement of a hearing under c.
121, § 3.] The Supreme Judicial Court has indicated that the rates

question may appropriately be enacted pursuant to § 3.

Massachusetts General Hospital v. City of
Cambridge, supra, at page 523

The fact that the Commissioner may have chosen to hold a
public hearing in the past does not bind him to do so in the fu-
ture. Neither does it operate to invalidate past rates; § 3 of c.
30A establishes minimum procedures which must be observed,
and does not prohibit an agency from electing to comply with
stricter standards. Accordingly, in response to the Senate’s third
question, it is my opinion that, while § 3 of c. 30A is the more ap-
propriate, the Commissioner may proceed under either § 2 or § 3
of that chapter.

Very truly yours,

EDWARD W. BROOKE

EWB: AM J

Massachusetts General Hospital v. City of
Cambridge, 347 Mass. 519, 522








