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House, No. 4117 of 1965

Ordered, That the Legislative Research Council is hereby directed to make
studies and investigations relative to the subject matter of the following
current legislative documents and orders, namely: (1) Senate, No. 68, relative
to amending the constitution to extend the time allowed for gubernatorial
action on enacted “bills and'resolves; (2) Senate,'No.-69,'relative-to amending
the constitution to require initial maturity repayment one year after the
date of issue of state bonds; (3) House, No. 694, relative to amending the
constitution to provide four-year terms for members of the legislature and of
the executive council; (4) House, Nos. 2269, 2978, and 2994, relative to amend-
ing the constitution to shorten residence requirements for voting; (5) House,
Nos. 922 and 2267, relative to establishing constitutional recodiflcation pro-
cedures; (6) Senate, No. 136, relative to the functions and powers of the state
ballot law commission; and (7) the house order directing the legislative re-
search council to investigate and study the continuing water shortage in
Massachusetts, the use of water by industry, the possibility of purifying
and re-using industrial waste water. Said council shall file its statistical and
factual reports hereunder with the clerk of the senate not later than the last
Wednesday of February in the year nineteen hundred and sixty-six.

Adopted;

By the House of Representatives, July IS, 1965
By the Senate, in concurrence, July 15, 1965

ORDER AUTHORIZING STUDY

OMNIBUS SENATE ORDER
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To the Member's of the Legislative Research Council •

GENTLEMEN:—House Omnibus Order, No. 4117 of 1965
directed the Legislative Research Council, among other assign-
ments, to study the subject matter of Senate No. 136, relative to
the functions and powers of the state ballot law commission.

The Legislative Research Bureau herewith submits a report in
accordance with the above directive. Its scope and content are
restricted to fact-finding only, without recommendations or legis-
lative proposals. This report was the primary responsibility of
Daniel M. O’Sullivan of the Bureau staff.

Respectfully submitted,

Herman C. Loeffler,

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

Director, Legislative Research Bureau
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This report discusses at some length the whole nominating pro-
cess from the rudimentary beginnings of that process to the pres-
ent direct primary system; such information has a direct relation to
the nomination disputes which the Ballot Law Commission must
adjudicate. The report also deals with the functions and duties of
the Commission with special emphasis on possible areas of im-
provement in its administration. Finally the report indicates the
methods used locally in Massachusetts, and in other states, in ad-
judicating protests connected with the nominating process.

The Nomination Process

Popular government requires that the electorate participate di-
rectly in the nomination process as well as in the general election.
This principle, enunciated historically in ancient Rome, was fol-
lowed in England, which, however, then began the nomination
of candidates by small groups of wealthy landowners. Adaptations
of the English system survived in the colonial period but the
Revolutionary War brought emergence of the political parties and
new nominating methods.

The Caucus
The Revolutionary War spurred the formation of many patriotic

organizations; some loyal to the English rulers, and others pro-
moting colonial self-government. The latter efforts became identi-
fied with the Whig party which nominated candidates for local
offices at their meetings. From this development came the caucus
system which gained wide popularity in the New England and
middle colonies. However, with the close of the War, interest
waned in the caucus as a nominating mechanism.

STATE BALLOT LAW COMMISSION
AND NOMINATION CONFLICTS

SUMMARY OF REPORT
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The Legislative Caucus
Attainment of statehood by the colonies required a new method

of making nominations. At first the convention system spurred
enthusiasm because of its success during adoptions of both the fed-
eral and state constitutions. However, a brief trial with the con-
vention as a nominating method for statewide officers was un-
favorable and by 1800 the legislative caucus emerged as the dom-
inant method of making party nominations. This process was
relatively simple and inexpensive and had the advantage of placing
the responsibility for nominations for state offices hi the hands
of the elected party members of the Legislature.

Various factors undermined public confidence in the legislative
caucus. These factors included (1) its undue influence over the
Executive, (2) the unpopularity of the Legislature, (3) the un-
democratic selection of candidates, and (4) the decline of the con-
gressional caucus. By 1835 the legislative caucus had ceased to be
a force in the nominating process.

The Convention
The return of the convention system of nominating candidates

was sparked by a desire to select party nominees more dem-
ocratically. It was felt that election of convention delegates by
the party voters would make them more responsive to the voters
than to the party bosses. Other anticipated benefits included (a)
better qualified nominees, (b) balanced slates, and (c) stronger
party management. Unfortunately these objectives were not real-
ized and the corruption in state and city government under the
convention system helped to accelerate its demise. Although now
largely replaced by the direct primary vestiges of the convention
system exist in about half of the 50 states (at least 23), especially
for choosing statewide candidates. Today’s state party conven-
tions fall within two main categories described below, namely, (1)
the post-primary convention, and (2) the pre-primary convention.

Post-Primary Convention. This convention is used in only four
states, (a) to formally ratify voter selections at the primary, (b)
to draft the party platform, and (c) to prepare campaign plans
(Ark., Md., Mich, and Ore.). In two other states a post-primary
convention selects the party nominees if the winning party candi-
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date in the direct primary has not received 35% of the vote cast
for the office (la. and S.D.).

Pre-Primary Convention. Two variations of the pre-primary con-
vention are in effect: (a) the nominating type, and (b) the endors-
ing type. The nominating type, which is used in only three states,
brings official party nominations to candidates and no other party
members may oppose these nominees at the subsequent party pri-
mary (Del., Ind., and N.Y.).

On the other hand, in five jurisdictions, convention action re-
sults in mere endorsement. Benefits for the endorsed candidate
are his assignment to first position on the ballot, and the waiving
of regular statutory filing requirements (Mass., Minn., N.D., Tenn.
and Wyo.).

Departures from these two main classifications are noted in five
states (Colo., Conn., Ida., N.M. and Utah). In Connecticut, the
primary ballot is open only to those opponents who obtained 20%
of the delegates’ votes against the convention nominee. Similarly
all convention aspirants in Colorado and New Mexico who re-
ceived 20% of the convention vote automatically qualify for the
primary ballot, but in addition opponents who have bypassed the
convention may be included on the ballot by complying with the
pertinent statutory qualifications. Less drastic requirements of
the Idaho law make eligible for inclusion on the primary ballot
those convention aspirants who received 10% of the delegates’ votes
and who have satisfied the signature requirements for the office.
Utah permits only the two highest convention aspirants for the
office to compete at the primary.

Finally, only the Republican party uses the convention as a
nominating device in four states (Ala., Ga., S.C. and Va.).
Mossochuseffs Convention Experience

Massachusetts has had a rather turbulent experience with the
convention system, particularly in recent decades. For almost a
full century prior to 1911 when the mandatory direct primary law
was enacted, the party conventions constituted the prime nomi-
nating apparatus for all party offices. After passage of direct pri-
mary legislation, the role of the convention was limited to (a) the
election of state committee members and presidential electors, and
(b) the conduct of internal party business.
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The operation of the early direct primary system brought dis-
satisfaction and stirred agitation for restoration of the convention
system. The Legislature rejected such proposals. However on the
basis of a question submitted by the initiative process a pre-primary
convention was authorized in 1932. Its experience was short lived
and it wr as repealed in 1938. A pre-primary convention measure
passed both branches in 1951 but was vetoed by the Governor. Con-
vention advocates finally prevailed in their legislative efforts in
1953.

The pre-primary convention is under constant attack in the"
General Court as undemocratic because its delegates consist of
(a) appointees of local ward and town committees, and (b) mem-
bers of the party state committees. But greater opposition at-
taches to the contention that in the Democratic party convention
victors must still face difficult primary competition.

Legislative proposals to abolish the pre-primary convention com-
pletely have stimulated only limited support. More favorable re-
ception has been given to the Connecticut approach which only
permits defeated pre-primary convention candidates to participate
in the primary if they received 20% of the convention ballots.
This favorable reception consisted of passage in one legislative
branch but rejection in the other.

The Direct Primary

The direct primary method of nominating candidates started in
1842 when the Democratic party in Crawford County, Pennsyl-
vania nominated local officers by vote of its members. This method
gained popularity in the counties of the western and southern states;
by 1891, statewide officers were selected on this basis in South
Carolina.

Within a decade approximately 2/3 of the states had enacted
legislation authorizing primary elections. However, because of
their limited scope and because their acceptance was generally op-
tional with the political parties, the new laws were inadequate in
controlling the election abuses that appeared as the direct primary
gained wider use. Unfortunately reform from within the parties
themselves was unsuccessful and the public therefore demanded
public controls.
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Starting with Wisconsin in 1903 and ending with Connecticut in
1956, all states have provided that the same election controls that
govern elections shall be applied to the primary.

The vital force in the direct primary movement was the revolt
of the people against the political machine and its alliance with
corporate industry. Advocates stressed that the popular vote would
encourage greater voting interest and bring a better selection of of-
fice-holders. On the other hand, opponents argued (a) that the
voter would be confused by the larger number of candidates on the
primary ballot, (b) that the urban vote would be controlling, and
(c) that party responsibility would be destroyed.

Neither hopes nor fears have been fully realized. The major par-
ties have generally accepted the direct primary. It has survived
attacks on its constitutionality, legislative proposals for its aboli-
tion, and criticisms as not being acceptable on referenda questions.
Closed Primary

In the very popular closed primary, only the enrolled members
of the party and those who declare their affiliation when the polls
open may receive the party ballot at the primary. It is enforced
by two procedures, namely, (a) actual party enrollment or identifi-
cation, and (b) the challenge system. The closed primary is
favored by advocates of a strong party system. It is used in 41
states, including Massachusetts.
Other Primaries

Variations of the open primary exist among nine states. In one
modified type of the open primary, the Wisconsin voter receives
the ballots of all the parties; he selects the one he prefers and dis-
cards the rest. In Minnesota, the candidates are grouped in party
columns on a single ballot but the voter may vote only for the
candidates of one party. Finally, the unique Washington ballot
groups candidates by office, from which the voter may exercise
wide discretion in his selection of nominees. Proponents of the
open primary emphasize the opportunity it provides for the un-
enrolled voter to take part in the nominating process and the
stimulation it gives to more discriminate and independent voting.

A run-off or second primary is authorized by the statutes of
about a dozen states. It insures that the final victor in the pri-
mary is the choice of the majority of the voting party members.
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This result is particularly important in those states where nomina-
tion by one of the parties is tantamount to election.

In the non-partisan primary, candidates run without party affili-
ation and are accorded no party designation on the ballot. Used
primarily in city, town and county elections, the chief advantage
of this primary is that issues and candidates are determined on the
basis of merit without regard for partisan gain.

In Massachusetts, only two cities and about 25% of the 312
towms conduct partisan nominations through either the primary
system or party caucus. '

Presidential Nominations
Until the 1900 s Presidential candidates were nominated by a

variety of means. Then, Wisconsin’s strong progressive move-
ment brought the first presidential primary law calling for the
direct election of delegates to the national conventions of the
major parties. Within a decade, as many as 24 states had similar
legislation, many likewise providing for presidential preference
voting.

Currently, the number of jurisdictions with presidential pri-
mary laws has dwindled somewhat to 16. Hence convention dele-
gates are now chosen in the majority of states either by state con-
ventions or by the state party leadership. The general immunity
of the national convention from state laws plus the lack of uni-
formity among the state statutes relative to other features has
contributed to the decline of the presidential primary.
Massachusetts Presidential Primary

One of the functions of the early post-primary state conventions
was the choosing of national convention delegates. In 1912, the
presidential primary was authorized but the basic statute still leaves
much control in the hands of the leadership of the two parties.
Although the presidential primary is criticized as expensive and
achieving very limited voter participation, the General Court has
repulsed all efforts to eliminate it.

Ballot Laws Commission

To be eligible for a particular public office in Massachusetts, a
citizen must (a) be a duly registered voter enrolled in the party
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whose nomination he seeks, (b) reside in the state and/or dis-
trict for a specified period in most cases, and (c) satisfy cer-
tain procedural requirements for the office. It is relative to this
latter requirement that most of the proceedings of the Massa-
chusetts Ballot Law Commission are concerned.

Duties of the Commission
Since 1896, the Commission has consisted of three members

appointed by the Governor for a term of three years. Its
jurisdiction extends only to the offices and referenda included on
the state ballot except for extension of its authority in two limited
areas to local matters. Most of its work is related to the state
primary rather than the general election, particularly determina-
tion of the validity of nomination papers. The Commission also (a)
hears objections to initiative and referenda petitions, and (b) ap-
proves the models of voting machines used in this state.

General Complaints
The Commission has been the object of mounting criticism

especially in recent years. One source recommends its abolition
and the vesting of its functions in the courts or Secretary of
State. Others argue that the present Commission should be given
the tools to function properly and efficiently.

Among the various changes, the cry is repeatedly advanced
that the Commission is too powerful and oftenpolitical. It is pointed
out that the tribunal is the master of its procedures and is almost
completely immune from the State Administrative Procedure Act
except for its emergency rules. The Commission fails to give ade-
quate notice of its hearings, according to some critics. Adverse
comment results, and occasionally court actions stop the Com-
mission from conducting its business. Its findings of fact cannot
be tested because judicial review is generally ineffective.

Since the terms of two out of the three members expire within
every biennium, it is argued that the party in power can easily
control it. To support the contention that politics influences Com-
mission decisions, critics emphasize the success of incumbent of-
fice-holders in disposing of their prospective opposition. They com-
plain of the lack of attention of Commission members, the badger-
ing of witnesses and the lack of consideration for emergency mat-
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ters. Impromptu discussions of Commission members with the
contesting party generates a suspicion that political considera-
tions influence their decisions.

Some factors which stir criticism cannot be controlled by the
tribunal because of statutory prescriptions, or, more often the lack
of legal controls. Thus the number of frivolous and insincere ob-
jections hampers the Commission. While every voter has a right
to take steps to insure the purity of elections, this process can be
carried to the point of harassing and intimidating potential candi-
dates. A protestor may be camouflaging the real party.

Critics urge that efforts be made to eliminate or at least to re-
duce such episodes by requiring evidence of good faith in the
form of a bond or cash deposit. Such proposals have not brought
legislative approval.

A major criticism voiced against Commission proceedings is that
no stenographic record is kept. The reason given is lack of suffi-
cient appropriations. With such a record, proponents stress that
the hearings would be more businesslike; members could make bet-
ter judgments based on a full record of the facts; and judicial re-
view would be more meaningful.

Another difficulty of the present situation is the tight time
schedule connected with the primary election. Thus, within only
7y2 weeks the Commission must complete its work in a three weeks
period; court appeals must be considered; and the Secretary of
State must have prepared and printed about 2,000 different ballots
and labels in time for distribution to the local communities. To
alleviate these time pressures it is suggested that the final filing
date for nomination papers be advanced to a June date.

Other Solutions of Ballot Controversies
It is suggested that the responsibility for determining ballot con-

troversies be vested in the judiciary. On this score proponents
argue that the more important cases are appealed to the courts
in any event, and this proposal would eliminate duplication. More-
over, they contend that insincere protests would be eliminated and
that cases wmuld be judged on their merits. On the other hand,
opponents retort that justice is a relatively slow process, that legitF
mate objections may not be heard and that it would be costly to
the litigants.
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Another proposal calls for vesting jurisdiction in ballot contro-
versies in the Secretary of State. But critics assert that the Secre-
tary’s duties are ministerial in nature. They also indicate that the
Secretary’s discretionary power relative to the acceptance of pro-
tests in initiative and referenda matters was withdrawn by the
General Court in 1943, and hence view this new proposal as a
backward step.

Procedures Elsewhere

Local Massachusetts Procedures
By statute, local ballot disputes are settled in the towns by the

registrars of voters, and in the 39 cities by either the same regi-
strars or by the board of election commissioners, plus the city so-
licitor. The enabling law prescribes no standard procedure for the
conduct of hearings. Such boards must transact their business
within four days. Their decisions may be appealed to the courts.
Experienced local election administrators report that objections to
local candidacies are rare. This may be due to the fact that sig-
nature requirements are not burdensome.
Boston Ballot Law Commission

The Boston Ballot Law Commission dates from 1909 and is com-
posed of the four-member bipartisan Board of Election Commis-
sioners, plus the Chief Justice of the Boston Municipal Court. It
hears about half a dozen protests every two years in school com-
mittee and city council contests. Commission proceedings are rela-
tively immune from statutory control, but this has not resulted in
adverse criticism or prompted any movement for change.
Ballot Certification

To qualify for inclusion on the primary ballot, candidates must
comply with one of the following procedural criteria: (a) formal
self-announcement (3 states), (b) payment of a filing fee (14
states), (c) certified signatures of voters (28 states), or (d) com-
binations of the above (5 states).

Massachusetts requires prospective candidates to file stated num-
bers of voters’ signatures; its numerical requirements are high for
state offices in comparison with those of the other states in this
classification.
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Other State Methods
As the forum for adjudicating claims against the validity of

nomination papers for party offices, the Massachusetts Ballot Law
Commission is unique among the states. In New Hampshire a Bal-
lot Law Commission made up of two gubernatorial appointees
and the Attorney-General has jurisdiction over recounts also. Some
of the larger states have Contest or Election Boards but they differ
markedly from the Massachusetts procedure in scope, jurisdiction
and authority.

Particularly among the southern states, the respective political
parties regulate the procedure. Many states vest authority to
settle claims in the election officials or board with whom the nomina-
tion papers are filed. Finally, a large number of states consider
ballot controversies to he judicial questions, and therefore vest
jurisdiction in their regular court systems.
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By legislative order, printed on the inside of the cover page of
this report, the Legislative Research Council was directed “to
make a study and investigation of the functions and powers of
the State Ballot Law Commission” (House, No. 4117 of 1965).
This order was adopted by the House of Representatives on July
13, 1965 and by the Senate, in concurrence, on July 15, 1965.

As a candidate for the Republican nomination for the State
Senate in 1960, Senator Oliver F. Ames experienced many of the
difficulties that may beset prospective candidates for public of-
fice as the result of statutory provisions governing the adminis-
tration of the State Ballot Law Commission. Litigation over
Commission decisions in subsequent years, plus observations of
the judiciary convinced the Senator that a survey of the duties
and functions of the Commission was warranted.

Accordingly, he filed a resolve in the 1965 General Court ses-
sion, calling for a study by a special commission (Senate, No.
136.) After initial approval by the Committee on Election Laws,
the study bill was merged into an omnibus study order for the
House Ways and Means Committee. Subsequently it became part
of an omnibus study order for the Legislative Research Council
(House, No. 4117 of 1965).

The most numerous complaints relative to the functioning of
the Commission under present law will be discussed at length
in subsequent chapters of this report. The text will stress the
impact of time requirements and similar pressures on both Cora-

STATE BALLOT LAW COMMISSION AND
NOMINATION CONFLICTS

CHAPTER I. INTRODUCTION

Origin of Study

Scope of Study
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mission proceedings and any resultant judicial action. These time
elements not only place a cloud of uncertainity over the political
campaigns of candidates but, of much greater importance, they
may well discourage qualified persons from seeking public office.

In addition, this report examines the historical development of
the nominating process concerned with partisan primary elections
of the major political parties. This evolution and the direct pri-
mary system has been extensively treated because of its direct
relation to the various states’ methods of adjudicating disputes
within the nominating process. On the other hand, the report
omits discussion of the nomination system relative to the minor
parties, independent candidates and non-partisan offices, and the
limited use of party caucuses in local government elections. Sim-
ilarly, the functioning of the City of Boston Ballot Law Commis-
sion is discussed, but only brief mention is made of the method
of contesting the eligibility of candidates for local public offices
since this challenging procedure is infrequently invoked.

The proceedings and deliberations of the State Ballot Law
Commission are necessarily brief because of the short period
available to resolve the controversial ballot questions arising in
the periods before the biennium state primaries, the quadrennial
presidential primary, and on other occasions. The functions of this
part time tribunal are important but have received little atten-
tion from legal scholars, students of government and other bodies
in their reports on election procedures. Because of the resultant
paucity of research data, coupled with the absence of any formal
records or report of the Commission’s activity, the information
presented in this report has been derived largely from confer-
ences with interested legislators, with past and present members
of the Commission, with the few attorneys who handle the more
prominent cases before the Commission, and with the Attorney-
General’s office and the Elections Division of the Secretary of
State. To these local persons the Council expresses appreciation
for their assistance.

To obtain information on methods used in other states to adjud-
icate the challenged eligibility of candidates for party nomina-
tions, inquiries were addressed to the various Secretaries of State.
Unfortunately, responses from these sources were generally meag-
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er. Hence, such comparative data is covered by a limited discus-
sion of procedures followed by some of the other states.

Legislative Background
Enacted in 1888, the basic statute of State Ballot Law Com-

mission has been significantly changed only once by the General
Court in its first 60 years. Thus, in 1937, the Commission was
required to act on objections to nomination papers within a 14
day period from the final filing date specified.

Since the 1950’s the Commission’s activity has received greater
legislative attention. Most of these more recent legislative pro-
posals have been concerned with the internal management of the
agency, including such items as the requirement of a stenographic
record of proceedings (House, No. 2093 of 1965), the filing of
a bill of particulars by the protestor (Senate, No. 200 of 1953),
or release from the necessity of complying with the Adminis-
trative Procedure Act (House, No. 1188 of 1963). Other legisla-
tive proposals called for abolition of the Commission and the
vesting of its authority in the Secretary of State (House, No. 282
of 1965) or in the courts (Senate, No. 130 of 1960). Of all these
proposals, only those providing for judicial review of the Com-
mission’s deliberations and decisions have been enacted into law
(Acts of 1957, c. 193 and Acts of 1964, c. 259).

Similarly, the Commission has remained outside the list of
study assignments made by the General Court. Prior to the
1950’5, more than half a dozen special legislative committees
or special commissions were established to study the prim-
ary and election laws, and related matters. Notwithstanding the
wide authority given these study groups, none of them has re-
ported on the administration of the State Ballot Law Commis-
sion. Very recently, a 1965 resolve provided for a general inves-
tigation and study of the election laws without making any ref-
erence to the Commission (Resolves of 1965, c. 56).

Legislative proposals have called (a) for a study of replacing
the Commission with a board of election commissioners (House,
No. 2266 of 1957), and (b) for a study of the commis-
sion’s methods of procedure. (House, No. 133 of 1963). They were
rejected by the Committee on Election Laws.
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Elections are the means by which a free society chooses its
leaders from the candidates of opposing political parties. Under
totalitarian governments the voters are given the opportunity of
making selections from the single nominees for the various of-
fices to be filled, and have no opposing candidates whom they
may select.

In addition however, universal suffrage and popular government
are only fully achieved in a free society when the voters have an
opportunity also to participate directly in the nominating process.
Such a theory becomes a reality through the direct primary
system, which is the dominant method of selecting candidates of
the political parties in the United States. No reliable estimate
of the number of public offices selected along party lines has
been prepared in recent years but a 1940 estimate placed the to-
tal number of offices at 880,000 (national, 533; state, 10,000;
county, 54,000; city, 66,000; and town, rural and school offices,
750,000) 4

Since publication of this 1940 estimate the movement for the
short ballot has gained support, but it is doubtful that reform
has substantially reduced these approximations of the numbers
of various elective offices.

In past centuries popular governments utilized other meth-
ods to nominate candidates. Thus, in ancient Rome, a person
donned a white toga, appeared before the populace and announced
his candidacy. In England, that Roman custom was followed at
first, later a special “Nomination Day” was set aside for declara-
tion of candidacies, and still later nominations were made by
small groups of wealthy land owners.2

i Charles Edward Merriam and Harold Foote Gosnell, The American Party
System, The MacMillian Co., 1940, p. 273.
and Co.. 1897, p. 1.

CHAPTER H.

THE DEVELOPMENT OF THE NOMINATION PROCESS

Introduction

Early Developments

2 Frederick W. Dallinger, Nominations for Elective Office, Longmans, Green
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With the settlement of America, the southern colonists follow-
ed the English system of self-nomination, subject to the agree-
ment of the plantation owners. Among the middle colonies, nom-
inations were more frequently made by private conferences of
the leading members of the community.

Among the New England colonies and elsewhere, a system
of official nomination was instituted. For example, 25 citizens
were chosen by lot in the New Jersey counties to select candid-
ates for election to the colonial legislature. In Connecticut, the
freemen of the several towns met on a certain day and nomin-
ated 20 persons for the Legislature, from which twelve were to
be elected; this method survived till the adoption of its Consti-
tution in 1818. Elsewhere, however, this limited prototype of
present day direct nomination expired.

With the commencement of the Revolutionary War opposing
political parties appeared. The supporters of the royal governor
formed the nucleus of a Tory Party, while the advocates of colon-
ial self-government banded together under a Whig standard. Si-
multaneously, numerous patriotic organizations sprang up and ul-
timately affiliated themselves with the Whig cause. In many
sections of the colonies and particularly in Massachusetts, these
societies nominated Whig candidates for local offices at their
meetings. Later, these societies became known as caucuses.

Most prominent of these caucuses was the North End Caucus
in Boston which instigated the Boston Tea Party. From this
source Samuel Adams received his first nomination for repre-
sentative in the Legislature. The scope of its activity is described
in the following quotation from John Adams’ diary:

“This day learned that the Caucus Club meets at certain times in the
garret of Tom Dawes, the Adjutant of the Boston Regiment . . . There
they drink flip, I suppose, and there they choose a moderator who puts
questions to the vote regularly; and selectmen, assessors, collectors, fire-
wards and representatives are regularly chosen before they are chosen in
the town.”i

Nominations in the Colonial Period

The Caucus System

1 John Adams’ Works (1850 ed.) II 144.
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The caucus method experienced wide popularity particularly
in the New England and the middle colonies. With the close of
the Revolutionary War, however, it became less acceptable as a
nominating device.

Vestiges of the original caucus are found today among a few
states whose local party conventions nominate certain state party
offices, and among those Massachusetts towns which hold partisan
elections for local municipal positions.

*
The Legislative Caucus

With the attainment of statehood by the colonies after the
Revolutionary War, new election machinery was required for
the nomination of state-wide officers principally the Gover-
nor and Lieutenant-Governor since most other officers were either
appointed by the Governor or elected by the Legislature.

State Constitutions were adopted by the colonies and the Fed-
eral Constitution was ratified by the vote of delegates assembled
in state conventions. This practice seemed feasible for the nom-
ination of major candidates, but difficulties appeared almost im-
mediately. Because of the lack of transportation to the conven-
tion site, the absence of communications, the vulnerability to at-
tack by the Indians, and the inability of many rural delegates to
leave their crops, the memberships of the conventions were so
curtailed that they lost their representative character. Instead,
they fell prey to the control of the leaders of the political parties.

This result set the stage for the emergence of the Legislative
Caucus, by 1800 such legislative caucuses had become the pre-
vailing method for party nomination for statewide officers. Not
only was this a simple and inexpensive undertaking, but other
advantages included (a) nominations were placed in the hands
of party representatives and guidance was provided for the vot-
ers, and (b) nominations were made by men in public office
who knew the talents and abilities required for service as
elective official.1

Meanwhile, some discontent was expressed by party voters in
those areas and districts which were not represented in the Leg-

1 Hugh A. Bone, American Politics and the Party System, McGraw-Hill Co.,

1955.
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islature by members of their party. They alleged that they were
thereby deprived of a voice in the nominating process. As a re-
sult delegates from such areas were authorized to attend and
vote in the legislative caucus.

As time went on, disenchantment with the legislative caucus
became more evident. Rhode Island had achieved satisfactory
results with the convention system, and refused to use a legislative
caucus. New York tried out the legislative caucus but then
abandoned it in favor of a constitutional amendment calling for
nomination of statewide officers by popular vote. In 1817 the
convention system replaced the caucus in Pennsylvania.

In general the reasons for the decline of the caucus for nom-
ination purposes may be summarized as follows;

(1) The caucus tended to give the Legislature undue influence over the
Executive. Since the Governor and other officials were nominated by
the legislative members, they were said to be more responsible to the
legislators than to the voters of their parties.

(2) The popularity of the Legislature was ebbing and the voters had less
confidence in its choices.

(3) The caucus was accused of being subject to manipulation, minority
control and unsavory agreements, and

(4) The adverse publicity and decline of the Congressional King Caucus
brought out the shortcomings of legislative nominations.

By 1835, almost every state discarded the legislative caucus
and the convention system returned as the major method of nom-
inating candidates by the parties. Maine did hold the last such
caucus in 1843.

The Convention System
Even while the legislative caucus and other caucus systems were

still popular, several jurisdictions used the convention as a nom-
inating device. For example, Rhode Island has chosen its major-
offices by convention since 1790, and the convention process was
the normal method for nominating county and local candidates
in the Middle Atlantic States. This development reflected a desire
to select statewide candidates more democratically. When delegates
were elected by the party voters it was felt that responsible peo-
ple would be chosen who would provide more judicious and sober
deliberation in selecting candidates and considering issues. As a
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result better qualified nominees, geographically balanced tickets,
and strong party management would be stimulated.

However, these desired objectives were not realized for two
chief reasons. First, the delegates proved to be more responsive
to party leaders than to the party voters who had elected them.
“Packing” of the assembly with hoodlums, saloonkeepers and
political friends was not uncommon. Second, the conventions were
ruled by minority elements, with agenda and decisions being de-
termined in advance, the delegates’ privilege of debate and dissent
being ignored, and confusion characterizing the proceedings. In
addition scandalous corruption was uncovered in state governments
and in the large cities. All of these developments paved the way
for legislation providing for the direct primary system of nomina-
tion.

Nevertheless, variations of the convention system survive as
part of the nominating process or of party administration in at
least 23 of the 50 states. In most instances their activity is re-
lated to the statewide offices, including that of United States Sen-
ator. Generally they fall into two classifications discussed below,
namely, (1) the post-primary type, and (2) the pre-primary con-
vention.

Post-Primary. The post-primary assembly is found in only four
states (Ark., Md., Mich, and Ore.). Its chief function is (a) to
formally ratify the decision of the voters at the direct primary,
(b) to prepare the party platform, and (c) to undertake plans
for the ensuing general election campaign.

In two more states if the primary winner does not obtain 35%
of the vote cast, a convention must be convened to determine
the party’s nominee (la. and S.D.).

Pre-Primary Convention. The pre-primary convention may be
further classified in two divisions: (a) the nominating type, and
(b) the mere endorsing type. In the first category, convention
approval constitutes official party nomination. Three states have
statutory provisions for this type of convention (Del., Ind. and
N.Y.). They stipulate that no party member may contest a con-
vention nominee on the primary ballot, whether he has been
denied the nomination at the assembly or has by-passed this pro-
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cedure. Understandably, this system promotes strong party con-
trol and discipline.

In five other jurisdictions the convention action provides a
mere endorsement (Mass., Minn., N.D., Tenn. and Wyo.). How-
ever the convention victor does have the advantage of receiving
first place on the ballot, and an identification as the official nom-
inees of the convention. Moreover, his endorsement eliminates
the filing of nomination papers otherwise required by statute.

In another five states conventions have a strong influence in
regulating the makeup of the primary contest. Thus, eligible
candidates for the primary ballot in Connecticut are limited to
(a) endorsed convention nominees, and (b) defeated convention
aspirants who have polled at least 20% of the vote and who have
also fulfilled signature and other requirements. Under these cir-
cumstances, a candidate cannot directly seek his party’s nomi-
nation through the primary.

A variant from the Connecticut method is found in both Colo-
rado and New Mexico. In those jurisdictions, the convention cer-
tifies all candidates who have received at least 20% of the total
vote cast for the particular office. On this basis candidates au-
tomatically qualify for inclusion on the ballot. Unlike the Con-
necticut situation, however, further candidates are allowed to
challenge the convention slate provided they qualify in other re-
spects.

A limited adaptation of this procedure is provided by Idaho
law. In that state, only those rejected candidates who have re-
ceived 10% of the convention vote, and who have included suffi-
cient signatures on their nomination papers are eligible for in-
clusion on their party’s primary ballot. And in Utah, a “run-off”
feature is involved inasmuch as only the two highest convention
aspirants are allowed to compete on the party ballot.

Lastly, only the Republican Party of the two parties uses the
convention as the basis of party nominations in four states (Ala.,
Ga., S.C. and Va.).

By 1828, the Democratic Party of Massachusetts had renounced
the legislative caucus and had adopted the convention as the

Modern Massachusetts Convention History
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primary apparatus for party nominations. Sometime later, the
Republican Party decided on this method also. Until the turn of
the century, the convention continued as the official nominating
method. Thus, the state convention selected the party nominees
for statewide offices; the district and county conventions des-
ignated nominees for the Executive Council and county positions;
and senatorial and local conventions chose candidates for seats
in each of the two branches of the General Court.

With the adoption of the direct primary law by Massachusetts
in 1911, the calling of conventions was optional with the state
committees of the two parties. When used, it was reduced to a
post-primary proceeding with authority vested in the elected dele-
gates, state committee members, incumbent state office holders,
and the party nominees (a) to elect state committee members
and presidential electors, and (b) to transact other relevant bus-
iness.

As elsewhere, the Massachusetts direct primary law did not
attract favorable reaction and after World War I the General
Court was deluged with proposals providing for the return to
some type of convention system. Foremost in such opposition to
the direct primary were the respective chairmen of the Demo-
cratic and Republican State Committees. Under these circum-
stances a conciliatory measure in the nature of a pre-primary
convention appeared to attract the most support. The problem
was referred for study to a Joint Special Committee on Election
Laws which recommended passage of a pre-primary convention
statute (House, No. 28 of 1928). The General Court, however,
refused to approve that proposal.

Repeated legislative reverses moved the pre-primary advocates
to turn to the initiative process under the Constitution and by a
2-1 vote at the November 1932 election, the measure providing
for a pre-primary convention became law (Acts of 1932, c. 310).
The two succeeding unsatisfactory experiences of both the Re-
publican and the Democratic Party with the pre-primary con-
vention roused strong criticism. At the urging of Governor
Charles F. Hurley in his Inaugural Address, the General Court
enacted a repeal measure (Acts of 1937, c. 384).

In the post World War II period, persistent attempts to re-
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store the pre-primary convention resulted in failure. A 1951 pro-
posal did pass the General Court but it was vetoed by Governor
Paul A. Dover who strongly opposed the convention approach.

Following their success in capturing the major state constitu-
tional offices in 1952 with a ticket chosen by an informal con-
vention, the Republican party succeeded in gaining passage of
the pre-primary system by the General Court (Acts of 1953, c.
406). In 1956, the Democratic party leadership rebelled at holding
the convention but a court decision ruled that it was mandatory.

The pre-primary convention system still comes under repeated
legislative attack, but not in sufficient force to bring about either
repeal or even substantial amendments. In the earlier conven-
tion systems, delegates were elected either at the party pri-
maries or at the presidential primary. Under the present system,
delegates are chosen by the ward or town committees which
have been elected at the April presidential primary which at-
tracts only an insignificant number of the party voters. A recent
statutory change provided blanket membership for state com-
mittee members who are also elected in the presidential primary
(Acts of 1964, c. 399). As a result, the convention is composed
mainly of individuals who owe their status to a small coterie of
the party faithful, rather than to the party masses. The latter
condition rouses criticism that the convention as presently con-
stituted is both unrepresentative and undemocratic.

Perhaps the greatest source of contention is that the conven-
tion has not been an effective endorsing medium for the Demo-
cratic party. Pre-convention campaigning, and hectic convention
floor activity fail to bring results in the long run, particularly
in the contests for the major constitutional offices. Invariably,
convention endorsees meet formidable oppositon in the primary
election, and on several occasions have been defeated by their
challengers. Such struggles often make the ultimate winner of
a Democratic primary extremely vulnerable to his Republican ad-
versary in the general election.

To ward off such circumstances and strengthen the convention
system as a party instrument, legislative proposals have been
introduced declaring ineligible for primary contests any candi-
date who failed to receive 20% of the votes cast in the pre-primary
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convention. These proposals have failed of passage, although favor-
able action on the part of one branch has been reached on sev-
eral occasions in the General Court.

The Jacksonian democracy which increased the number of elec-
tive offices and brought the spoils system cultivated apprehen-
sion as to the effectiveness of the convention as a nominating
medium. As time went on, and particularly after the Civil War,
various factors, including the development of an industrial econ-
omy and the extension of suffrage, further diluted confidence in
the convention process. Ultimately the resultant fraud, trickery
and corruption brought reformation of the nominating procedure.

Such effort started in Crawford County, Pennsylvania in 1842
when the Democratic party successfully undertook to make nom-
inations by the direct vote of party members. Some 25 years
later the Republican party followed suit in the same county.
Meanwhile the idea had spread among the counties of various
Western and Southern states all under party regulation. Finally,
in 1891 the Democrats instituted the direct primary system by
party rule in South Carolina on a statewide basis.

On the other hand, this new method repeated many of the
abuses of the replaced convention system. Often the opposite party
attempted to influence the result by having their voters cast
ballots for the weaker candidate of the other party. Vote mani-
pulation, coercion, fraudulent counting and other abuses became
more prominent. In some areas, the political parties attempted to
control these incidents by rules and regulations. However, these
efforts had no legal backing which provoked indignant demands
for public controls.

Between passage in 1866 of a California law “to protect the
elections of voluntary associations and the primary meetings,
caucuses, and conventions of political parties” and the close of
the century, approximately 2/3 of the states adopted legislation

CHAPTER 111. THE DIRECT PRIMARY

Legislative Development
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governing the conduct of party primaries. Massachusetts enacted
limited legislation in this area in 1888 (c. 441).

In general, this legislation was ineffective in containing the
prevalent abuses. Many of the new laws were optional and hence
were not accepted by the political parties. Other statutes per-
tained only to certain types of elections. Still others restricted
their provisions to certain limited aspects such as the giving of
notice of the primary date, swearing in of election officers, and
the determination of party membership.

At the turn of the 20th century the movement for direct pri-
maries accelerated as the need for restrictive and comprehensive
legislation became more urgent. The state of Wisconsin was first
to respond with a 1903 statute which (1) eliminated the con-
vention, (2) made the primary mandatory, and (3) applied the
same statutory protections to the primary as governed final
elections. Within a decade, all of the states except these four had
enacted laws: Conn., N.M., R. 1., and Utah. Massachusetts acted
in 1911 (c. 550). The last state to do so was Connecticut which
passed its law in 1956.

The energizing force in the direct primary movement was
the revolt against the political machine and its alliance with
corporate industry. But, more postively the leaders of the reform
saw the primary as a powerful manifestation of popular govern-
ment. They felt that this method would encourage greater voter
participation and that the resultant choices of the political par-
ties would be more democratic and representative. Independent
and superior candidates would be encouraged to seek nomination
by direct vote of the people. In short, party management would
be more responsive to the will of the people, and the industrial
and social evils that accompanied prior nominating pro-
cesses would be eliminated.

On the other hand, vigorous opposition soon became evident.
It was contended that the voters would be baffled by a multiplic-
ity of candidates; that the urban districts would outvote and
overwhelm the rural areas; that only the rich could stand the

Philosophical Considerations
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expense of campaigning; and that party unity, management and
responsibility would be destroyed.

But experience indicates that many of these hopes and fears
have not been realized. Management of the political parties has
not been shattered and they have been able to live with the sys-
tem. As modified by the pre-primary convention, the system may
well strengthen the parties if voter ratification of the conven-
tion choice becomes more frequent. Conversely, some self-seek-
ers, unqualified candidates and even demagogues owe their elec-
tion successes to the direct primary system. Whether good men
have been encouraged to seek public office because of the primary
system may never be answered. While it may not be totally
accurate as a barometer because of the one-party complexion of
the South, a fairly recent study of primary contests within both
parties in that area revealed that 41% of a total 3,843 nomina-
tions were uncontested. 1 Inasmuch as nomination by the Demo-
cratic party is almost tantamount to election in that region, it
would appear that the direct primary has not been a strong force
in promoting popular government through the stimulation of
more candidacies.

Despite criticisms the direct primary has become an accepted
part of American political institutions. It has withstood “ripper”
assaults in state legislative circles, court attacks, and has been
frequently approved when submitted to referendum. However
the system is likely to undergo revision until acceptable reme-
dies Eire discovered for its faults. On this score, the recommenda-
tions of the National Municipal League merit consideration.2

The closed primary is the most popular such method in use
in this country, as witness the fact that only nine states use the
open type primary. Generally the states have stayed with their
original choice but Massachusetts has tried both forms. Thus,
the older Massachusetts statutes stipulated that a voter partici-
pating in the primaries must be “a member of the political party

Closed Primary

1 Cortez Ewing, Primary Elections in the South, 1954, p. 73.
2 National Municipal (Civic) League, A Model Direct Primary System, 1951.
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holding the same, and intend to support its candidates at the polls
at the election next ensuing”. When the Commonwealth adopted
the mandatory direct primary system in 1911, it provided for a
closed primary (c. 550). Three years later, the electorate on a
referendum vote approved the open primary (Acts of 1914, c.
790). But after another two years the voters again reversed their
decision and restored the present closed type (Acts of 1916, c.
179; G.L. c. 53, s. 38).

In this type of primary, only those voters who have registered
as members of a given party, or who declare their party affilia-
tion when casting their ballots, are entitled to receive that
party’s ballot. The closed primary is enforced through two pro-
cedures about equally divided among the 41 states concerned,—
(a) actual party enrollment or identification, and (b) the chal-
lenge system. Under the challenge system, the questioned voter
is usually required to swear on oath before the election judges
that he is affiliated with the party involved and that he will sup-
port its candidates.

The closed primary is generally favored by advocates of a strong
party system. They emphasize that the selection of party stan-
dard bearers should be determined only by those who subscribe
to the basic philosophy of the party. Party responsibility is there-
by fixed. Moreover, the method almost eliminates entirely the pos-
sibility of “raids” by members of the opposite party to bring
about the nomination of a weaker candidate by the primary whom
they can then more easily defeat in the final election. Among oth-
er advantages are (a) the strengthening of the party and (b)
the availability of campaign rosters through the registration and
challenge lists.

Varied forms of the open primary are used in the nine states to
which the method is confined (Ala., Ida., Mich., Minn., Mont., N.D.,
Utah, Wash, and Wis.). Most of them adopted their statutes in
the years 1935-1939. Two important observers two decades ago
attributed this trend to the increasing power of organized labor
in American politics which favored this approach as a means of
reducing the pressure from employers to force their workers to

Open Primary
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cast their ballots for the employer’s party.1 However, this assump-
tion is weakened by the fact that no state has adopted the open
primary since 1939, and Labor has become more closely associ-
ated with the Democratic party.

The advantages of the open primary are; (1) it provides an
opportunity for the unenrolled voter to participate in the nom-
inating of candidates, (2) it guarantees the secrecy of the ballot,
(3) it stimulates more discriminate and independent voting since
each voter can select on the basis of the personal qualifications
of candidates rather than party affiliation, and (4) it spares em-
barrassment to the independent voter who prefers not to reveal
his political enrollment in a community where that membership
may not be socially accepted.

The procedure and implementation of the open primary varies
among the nine states. In four of them, the voter receives ballots
of all the authorized parties (Mich., Mont, Utah and Wis.). He
selects the ballot of one party and discards the others in a desig-
nated receptacle as blank ballots. In other states, the names of
the candidates are printed in separate party columns on a single
paper ballot (Alas., Minn., Ida. and N.D.). The voter can then vote
for the entire party ticket by checking the circle in the party
column, or he may make selections among the individual candi-
dates of his party. Crossing party columns to vote for individual
candidates of different parties voids the entire ballot.

Washington’s unique “blanket ballot” primary was adopted in
1935. It provides for the grouping of candidates by office with
their party designation following their names. As such, it pro-
vides the voter with the widest discretion in the selection of nom-
inees. Cross-voting is of course permitted. Critics point out that
this Washington method really constiutes a non-partisan primary,
and tends to weaken party alignment. However, in the main
it has been accepted by the leaders of both parties and there has
been little agitation for its abandonment.

Run-Off Primary
In about a dozen states all in the South a second or "run-

1 Merriam & Gosnell, The American Party System, The Macmillan Co., 1940,
p. 288.
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off” primary is required (Ala., Ark., Fla., La., Miss., N.C., Okla.,
S.C., Tex. and Va.). This approach is particularly pronounced in
these Southern States because primary results are tantamount to
election, and a “run-off” is favored to promote the nomination
of candidates on a majority basis. Experience indicates that more
voters participate in the “run-off” primary than do in the sub-
sequent election.

Generally, the statutes provide that a majority vote is neces-
sary to establish a winner in the first primary; if less than a
majority of the voters is cast for any one of the candidates a sub-
sequent second primary is required. In Oklahoma, this principle
applies only when there are more than two candidates for the
office in a two man contest a plurality is sufficient to determine
the nominee. In Louisiana, the run-off provisions become oper-
ative only when the nominee for Governor does not receive a ma-
jority vote in the primary.

As has been indicated for lowa and South Dakota, the failure of
the winning candidate to receive 35% of the primary vote requires
the selection of a party nominee by a party convention.

Under the non-partisan primary which is confined mostly to
city and town, and in a few states, to county elections, candidates
run without party affiliation and without party designation on
the ballot. Its chief advantage is that voters in the political parties
can evaluate and vote on local and school issues on their merits,
without regard for partisan gain. It is argued such a method tends
to bring about more prudent conduct of local affairs by encourag-
ing independent candidates and discriminate voting.

In Massachusetts, most preliminary primaries and elections are
conducted on a non-partisan basis. On the municipal level, those
cities which have adopted one of the standard charters provided
in the General Laws (except Plan F) are precluded from conduct-
ing partisan primaries or caucuses (G.L. c. 43, s. 16). An excep-
tion exists in the case of the City of Brockton (Plan B form) un-
der a special act providing for partisan primaries and elections
(Acts of 1960, c. 127).

Among the 22 special charter cities (including Boston with its

Non-Partisan Primary
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modified Plan A charter), only Northampton uses partisan pri-
maries and elections (Acts of 1964, c. 96). Springfield, the third
largest city in the state, chose its officials through partisan prima-
ries and elections until it adopted Plan A in 1959, but has since
been on a non-partisan basis.

Of the 312 towns in Massachusetts, about 25% have partisan
nominations by either the primary system or the party caucus
method.

The non-partisan primary or election is very rarely used in the
selection of state officers throughout the country. Many states
elect their judges on a non-partisan basis but probably the pro-
cedures in Nebraska and Minnesota where members of the state
legislature are chosen without party labels more aptly represents
this limited practice.

The original Federal Constitution provided for the popular elec-
tion of Congressmen, but Senators were elected by their respec-
tive state legislatures until that method was changed to popular
election by the Seventeenth Amendment in 1913. The Constitu-
tion also requires the President and Vice-President to be elected
by the electors of the Electoral College (Const., Art. Amd. XII)
but it is silent concerning the procedures to govern their nomi-
nation. The regulation of the nominating process is vested in the
states as part of their reserved power to control state voting and
election requirements, subject to certain federal constitutional
provisions.

Starting in 1800, both the Federalists and the Republicans nom-
inated their Presidential candidates by caucus of their members
of Congress. But from the beginning there was objection to “King
Caucus” as the practice came to be known. The election of both
President Jefferson and President Adams by the House of Repre-
sentatives strengthened the general belief that the caucus was
indirectly doing what the Constitution prohibited. Due to public
indignation the caucus was not used to make Presidential nomi-
nations in 1828, and it soon expired. Until the institution of the
convention system, Presidential nominations were made by (a)

Presidential Nominations
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mass meetings of party members, (b) legislative resolution, or
(c) the legislative caucus.

The first national delegate convention was held by the Anti-
Masonic Party in 1831 at Baltimore, Maryland. A few months la-
ter, the Maryland legislative caucus called the Republicans into
a national convention and in 1832 President Andrew Jackson sum-
moned his party to nominate Martin Van Buren as his Vice-Pres-
idential running mate. Thereafter delegates were chosen by the
respective state party committees, and for the remainder of the
19th century the major parties exercised exclusive control over
the national conventions.

However, the convention was attacked as being undemocratic
because the party voter had no voice in the selection of the dele-
gates. At the urging of the strong progressive element, the Wis-
consin Legislature in 1905 enacted the first law requiring the
direct election of delegates to the respective parties’ national con-
ventions. Oregon did likewise in 1910, providing also for the first
presidential preference vote. Within a decade 22 states had enact-
ed mandatory delegate election laws, and two others had optional
statutes. Many of these jurisdictions also made provision for the
presidential preference vote.

During this era the maximum scope of presidential primary leg-
islation occurred. Then a steady decline set in and only 16 states
now provide for the election of delegates by party voters. In other
states, they are chosen either by state conventions or by the exec-
utive or central committees of the political parties. Moreover, be-
cause in some states the preference vote is not binding on the
delegates, it has been abandoned also.

The decline of the presidential primary is due to many factors.
Thus, the conventions are basically private proceedings of the
political parties. Their policies, regulation, voting power, proce-
dure and other controls are determined in large measure by both
the national and state leadership. National conventions are im-
mune from state laws. State statutes lack uniformity and their
limited application to local matters, such as delegate selection,
has contributed to their ineffectiveness. Finally, the difficulties
encountered by leading candidates in running against “favorite
sons” have obscured the workings of the primary. Reflecting some
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or all of these factors a recent President described the primary
as “hogwash”.

As an alternative to the presidential primary and national con-
ventions, a direct national primary has been suggested. President
Wilson so advocated in 1913 in a message to Congress. Subsequent-
ly numerous bills on this subject were submitted to the Congress,
but in recent years congressional interest has lessened. Objection
to a national primary has centered on constitutional grounds, in
addition to opposition founded on broad policy and political issues.^.

A recent nationwide telecast discloses that 39% of the people
tested approved the use of a direct national primary for Presiden-
tial and Vice-Presidential nominations, 19% favored the present
national convention system, and the remaining 42% registered no
definite opinion.l

One of the functions of the early post-primary state conven-
tions was the selection of delegates to the national conventions.
To make this process more democratic, the General Court at the
turn of the century provided for the election of delegates through
the local caucus (Acts of 1904, c. 179). Later the impact of the
progressive movement generated enthusiasm for the presidential
primary; accordingly the Legislature enacted a 1912 statute which
provided for the election of national convention delegates and
also permitted party voters to indicate their preference among
the presidential candidates. The latter provision has no legal ef-
fect and is not binding on the delegates. The passage of time has
brought forth relatively few amendments to the basic law (G.L.
c. 53, ss. 70A-70H).

Fundamentally, the statute provides the framework for the con-
duct of the primary. Policy considerations, the determination of
the number of delegates, fractional voting powers, the establish-
ment of an official slate, etc. lie within the province of the parties’ m
executive committees, Candidates for election as delegates are *

certified on the basis of nomination papers. Voters may support
the complete slate by marking the circle above the group, or they

Massachusetts Presidential Primary

1 Columbia Broadcasting System, The National Citizenship Test , November 23.
1965.
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may vote for individual candidates divided among contesting
groups. All statutory requirements relative to elections are in ef-
fect.

The presidential primary has provoked much criticism, mainly
on the basis of (a) cost, and (b) very limited voter participation.
However, the Legislature has rejected all proposals for its aboli-
tion. The question is now under study by a general recess com-
mission (Resolve 56 of 1965).

Members of the state party committee and of the local ward
'and town committees are elected for four year terms at the April
presidential primary.

The constitutions of 16 states stipulate that the right to seek
public office is predicated on the right to vote (Alas., Ark., Colo.,
Conn., La., Minn., Miss., Nev., N.M., N.C., Ohio, R. 1., S.C., Wash.,
W. Va. and Wyo.). That requirement is not specifically incor-
porated in the Massachusetts Constitution, but the principle is ac-
cepted that only a registered voter can qualify for public office.
Thus, Article IX of the State Constitution provides that:

“All elections ought to be free; and all the inhabitants of this Common-
wealth, having such qualifications as they shall establish by their frame
of government, have an equal right to elect officers, and to be elected for
public employments.”

The Massachusetts Supreme Court has supported this provision
in the following words:

“When the fundamental law is silent as to qualifications for office, it
commonly is understood that electors and electors alone are eligible.”
Opinion of the Justices, 240 Mass. 601 (609), 1922.

This issue arose in 1964 when a 16 year old candidate sought
election to the House of Representatives as an Independent can-
didate. The Secretary of State refused to accept his nomination
papers, and was sustained by the State Ballot Law Commission

CHAPTER IV.

MASSACHUSETTS BALLOT LAW COMMISSION

Eligibility for Public Office
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on the grounds that only registered voters may aspire for public
office.

At one time, the Constitution prescribed religious and prop-
erty qualifications for candidates for election to public office
but these provisions have been eliminated.

Foremost among the eligibility factors are those provisions
dealing with residence. The following table outlines the pertinent
requirements for the major elective offices in Massachusetts.

TABLE No. 1

Residence Requirements for State Office

Office State Residence; Const. Reference Local

Governor 7 years (Part XI, c. 11, s. 1) None
Lt. Governor 7 years (Part 11, c. 11, s. 2) None
Secretary of State 5 years (Art. Amend. XVII) None
Treasurer 5 years (Art. Amend. XVII) None
Attorney-General 5 years (Art. Amend. XVII) None
Auditor 5 years (Art. Amend. XVII) None
Executive Councillor 5 years (Art. Amend. XIII) None
State Senator 5 years (Part 11, c. 1, s. 2) Inhabitant!
House of Representatives 1 year (Part 11, c. I, s. 3) 1 year

No constitutional or statutory provisions are in effect govern-
ing the residence requirements for candidacies for the offices
of Clerk of Courts, Register of Probate, and Sheriff. On the other
hand, the statutes require that candidates for the office of District
Attorney (G.L. c. 12, s. 12) Register of Deeds (G.L. c. 36, s. 2) and
County Treasurer (G.L. c. 35, s. 1) must be residents of their coun-
ties or districts, without specifying time periods. Because the
pertinent statute states that no two county commissioners may
be elected from the same community, election officials have in-
terpreted this prohibition as requiring residence within the
county limits (G.L. c. 54, s. 158).

Federal constitutional provisions only require that a Senator
or Congressman be an inhabitant of the state at the time of his
election (Art. I, ss. I and 2). Moreover, a Congressman need not
be a resident of the district which he represents. These provisions
also establish minimum ages of 30 years for Senators, and of 25

i Inhabitant at time of election
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years for Congressmen and require that Senators when elected must
be United States citizens for nine years, and Congressmen for
seven years.

To be eligible for party nomination, a person must be an enrolled
member of the party.

Among the statutes of Massachusetts are various provisions
which disqualify a person from holding public office for stated
periods of time who has been convicted of certain felonies, cor-
rupt practices violations, conflict of interest offenses, among other
crimes.

The right of suffrage requires safeguards to give full protection
to the act of voting. Among such safeguards, the Australian ballot
is considered one of the most important. Not only does it guaran-
tee secrecy of voting but its advantages also apply to nomination
of candidates, counting of ballots, recounts, election offenses, and
other facets of election administration.

Historical Development. The use of voting tokens existed in an-
cient Greece as far back as the sth Century B.C. During the Middle
Ages it was abandoned along with other institutions of popular
government. The American colonists rejuvenated the ballot sys-
tem.

As early as 1634 Massachusetts elected its Governor and his
deputies by the written ballot although the corn or bean method
was generally used to choose members of the legislative body.
The written ballot proved popular in New England but most of the
other colonies retained viva voce or show of hands methods until
the close of the Revolutionary War.

Early regulations did not provide for secret voting and abuses
were prevalent. In fact, the first ballots were usually marked in
advance by the party leaders w Tho would give them to the trusted
voter who would be subservient to their wishes. As the number
of elective offices increased, bribery and coercion grew and stirred
agitation for voting improvements.

Meanwhile, comparable developments in Australia caused the
state of Victoria in 1856 to pass a law requiring a secret, official
ballot. Other Australian states soon did likewise. Thus developed

The Australian BaUot
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the Australian ballot a term used to designate an official bal-
lot, printed at public expense, containing the names of eligible
candidates and distributed at the polls by election officers.

Statutory Progress. In this country Kentucky passed the first
Australian ballot law in 1888 but it was limited to the city of Lou-
isville. Later in the same year, Massachusetts adopted the first
statewide act calling for the identical Australian ballot except
that party designations were printed after the names of each
candidate (c. 436). Within a decade, the Australian ballot spread
to a majority of the states and is used by all states at the present
time. However, as will be indicated, many states have now depart-
ed substantially from the original format.

The constitutions of 19 states provide for a secret ballot (Alas.,
Ariz., Calif., Colo., Del., Ha., Ida., Ky., La., Mass., N.M., N.Y.,
N.D., Pa., Utah, Va., Wash., W. Va., and Wyo.). In others the
term “election by ballot” has been judicially determined to re-
quire a secret ballot.

Of the 50 states, about two-thirds (33) use the Indiana type
ballot, and a third (17) use what is commonly known as the Mas-
sachusetts ballot. Within these two main categories approximately
half a dozen states have adopted variations

The Massachusetts ballot groups candidates by office in sep-
arate printed boxes, and facilitates ticket splitting and independ-
ent voting. In contrast, the Indiana ballot, enacted in 1889, groups
them in party columns. It increases party influence in the voting
process by encouraging straight party voting. A limited number
of states have tried out both methods.

Attempts in Massachusetts particularly in recent years, to aban-
don its office grouping method have failed. (House, Nos. 1530 of
1958; 638 of 1959, and 1602 of 1960).

Voting Machines. To insure honesty, rapidity and accuracy in
vote tabulating and to provide for more economical management
of elections, communities have substituted the voting machine
for the paper ballot. However, this transition has not sacrificed
any of the safeguards associated with the Australian ballot. Vot-
ing machines were introduced in 1892 and have made their great-
est strides in major cities such as New York, Chicago and Boston,
which have the financial resources to meet the acquisition costs.
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Overall, the paper ballot is more widely used among the estimated
173,000 voting precincts of this country.1

Voting machines are authorized by the Massachusetts Constitu-
tion (Art. Amd. XXXVIII), subject to approval of specific models
by the Ballot Law Commission (G.L. c. 54, s. 32). They have
made their greatest strides in this state during the last 20 years.
Currently, nine municipalities and 15 towns use machines exclu-
sively. They are used in 549 (26.9%) of the 2,039 precincts in the
state.

In recent years rapid improvements in technology have intro-
duced electronic apparatus and devices to the election process.
A few states have therefore amended their election laws to au-
thorize electronic voting, and successful experiences have been
reported with such new equipment in California, Georgia, Michi-
gan and Minnesota. An initial experiment in this area in Mas-
sachusetts was approved by the General Court in 1965 which au-
thorized the town of Braintree to conduct its 1966 town elections
with electronic voting machines (c. 871).

Development and Duties of Massachusetts Commission
The original Massachusetts statute of 1888 providing for the

adoption of the Australian ballot stipulated that objections to
nomination papers for state officers were to be referred to a group
composed of the Secretary of State, State Auditor and Attorney-
General (c. 436, s. 7). Criteria for the conduct of hearings were
limited to the prescription of notice to the person whose papers
were being challenged. Decisions of the group were to be final.

Two years later, the State Ballot Law Commission was offi-
cially established, consisting of the above three constitutional offi-
cers, plus three citizens appointed by the Governor for a one year
term. The Commission was vested with power to summons wit-
nesses and relevant documents (c. 436).

The three member Commission as now constituted was created
in 1896 (c. 383; G.L. c. 6, ss. 29-32). No more than two of its
members may be of the same political party. Each member re-
ceives a salary of $1,250 per year. The Commission is limited to

Time Magazine, Toward Voting as a Positive Pleasure, December 10, 1965,
p. 37.
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a maximum $lOOO in expenses; its budget for fiscal 1966 consisted
of $3,750 for salaries, $5OO for clerical help, and $3OO for travel
and administration, or a total of $4,550.

Over the years, the statutory jurisdiction and procedures of
the Commission have been changed but little. The most import-
ant statutory changes have been:

(1) grant of approval over voting machines (Acts of 1912, c. 641; G.L. c.
54, s. 32);

(2) authority relative to Initiative and Referendum papers (Acts of 1924,
s. 302; G.L. c. 53, s. 22A);

(3) requirement that the board make a decision within 14 days after final
date for filing objections (Acts of 1937, c. 227; G.L. c. 6, s. 32); and

(4) judicial review of its decisions (Acts of 1957, c. 193 and Acts of 1964, c.
259; G.L. c. 6, s. 32).

On the basis of the statutes the work of the Commission may
be described as falling within the three following major categories:

(1) The hearing of protests relative to nomination papers and other elec-
tion requirements of (a) candidates (county, federal and state) for
nomination at the biennium state primaries; (b) of candidates for
ward, town, and state committees, and delegates to the national party
conventions at the quadrennial presidential primary; (c) of candidates
in special elections; and (d) of independent candidates in the general
election.

(2) The examining of objections relative to the validity of Initiative and
Referendum, and public policy petitions; and

(3) The approval of voting machines.

Isolated instances of Commission activity include the examina-
tion (a) of the eligibility of a party candidate legally nominated
at the primary (i.e. his residence and party enrollment), (b) of
sticker nominations, and (c) of the procedures involved in filling
a post primary vacancy.

The work of the Commission is generally concentrated into a
three week period before the biennium state primary, and the
bulk of its hearings deal with protests concerning candidacies for
the Legislature.

The statutes also provide for quasi ballot law commissions in
the cities and towns to hear disputes in local election matters
(G.L. c. 53, s. 12). However, there are at least two situations
wherein jurisdiction of local election controversies has been vested
in the State Ballot Law Commission. Thus, the 1948 legislation



SENATE —No. 770.1966.] 43

permitting the City of Boston to choose among various charter
plans provided that the State Ballot Law Commission should hear
protests against the validity of signatures on the various charter
petitions (c. 452, s. 4). Also, in petitions for Plan F form of mu-
nicipal government, the Commission shall have primary jurisdic-
tion over alleged irregularities (G.L. c. 43, s. 9B).

A pending legislative proposal seeks to extend the above au-
thority of the State Ballot Law Commission to all standard char-
ter petitions (House, No. 1165 of 1966).

Common Complaints
Some critics state that the Ballot Law Commission is an anach-

ronism and has no place in modern election administration.
They assert that the system is unique to Massachusetts and such
a procedure has not attained any popularity elsewhere. Other
critics consider the present system both workable and practical,
but point out the many deficiencies as will be described which
could be eliminated by legislative review and action.

In the main, the increased volume of objections filed against
nomination papers has considerably hampered the functioning of
the Commission. Thirty years ago, the Commission had to con-
tend with some 35 objections in its biennium meetings; today the
caseload averages over three times as many. This increase reflects
the direct election of national convention delegates, ward, town
and state committees, the development of suburban communities,
greater interest in politics, the shift from a dominant Republican
party to legislative control by the Democrats and the decreasing
number of uncontested offices.

Charge of Too Much Power. Some critics contend that the Com-
mission holds too great a life or death grip over candidates es-
pecially in the absence of statutory criteria to govern Commission
proceedings. Moreover the Commission enjoys almost complete
immunity from the Administrative Procedure Act (G.L. c. 30A),
although the Attorney-General has ruled that the general provi-
sions of that statute are applicable. The emergency rules pro-
mulgated by the Commission as authorized by the Administrative
Procedure Act are reprinted as Appendix A of this report.

As a result, the Commission is the master of its hearings, and
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a few critics charge that even constitutional guarantees are being
overridden by it. It is alleged that a competent candidate may
become so disillusioned with the proceedings and adverse de-
cisions of the Commission that he will forego future opportunities
for public office.

Evidence that the board is too powerful, or that it may abuse
its power in the absence of statutory restraints, may be indicated
by judicial action relative to the conduct of Commission proceed-
ings. Thus, the Supreme Court issued a temporary restraining or-
der in 1936 prohibiting the Commission from hearing the objec-
tion of Alonzo B. Cook to the use of the suffix “jr.” on Henry
Cabot Lodge’s papers for the Republican nomination for United
States Senator. Similarly, the Union Party candidate for U. S.
Senator, Thomas C. O’Brien, was successful in thwarting Com-
mission action on a protest against his candidacy. And later in
the same year, an Independent candidate for Governor’s Council,
Robert Bigney, was granted a permanent injunction by the Su-
preme Court terminating Commission hearings based on the lack
of reasonable notice of the hearing date. No similar legal action
has occurred since this period.

Judicial review of Commission action which was authorized in
1957 and 1964 statutes is criticized as being generally ineffec-
tive. Hence, the charge continues to be repeatedly voiced that
the Commission is far too powerful.

Charge of Political Decisions. The relevant statute provides that
no more than two of the three Commission members may be of
the same political party. Since members serve a three year term
with staggered annual termination dates it is readily apparent that
the party in power is in a position to control the Commission.

To support their charge that politics influence board decisions,
advocates point to the success of elected officials before the tribu-
nal in questions that arise. Challenges to incumbents’ papers rep-
resent a very minor portion of the total objections, and on the
other hand these sources allege elected officials have little difficul-
ty in disposing of potential opposition.

The force of such charges must be considered against certain
known facts namely, that (a) established political personalities
can collect large numbers of signatures, (b) that people are less
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inclined to offend an office-holder, and (c) that office holders
are familiar with the technical aspects of election laws and avoid
the mistakes frequently made by untried contestants.

Frivolous and Insincere Protests. The law provides only the
two following conditions for persons filing protests with the Com-
mission, (a) that he must be an enrolled member of the party
if the party nomination is involved, and (b) that he must file his
objection in writing with the Secretary of State within 72 hours
after the final date for submission of required election papers
(G.L. c. 53, ss. 11, 12, 27 and 53A). It is stressed that the lack of
more detailed statutory requirements increase the opportunity for
frivolous, insincere and harassing protests being filed.

If a candidate is suspicious of the authenticity of the nomina-
tion signatures filed by his opponent, he may engage a hand-
writing expert to review the papers. Or he may photostat them
to serve in questioning the persons whose signatures are involved.
Such investigations may confirm his suspicions and justify his
lodging a complaint with the Commission.

However, there have been instances where the above methods
have not detected any irregularities, yet protests are entered in
an effort to intimidate, scare or harass the opposition. Such tac-
tics are particularly imposing if the candidate concerned has only
a small reserve number of certified signatures on his papers as
filed. The law strongly favors a protestor because the candidate
may not use or substitute additional uncertified signatures on
his papers no matter how valid they may be. Moreover, local
registrars of voters need not certify more than the number of sig-
natures required for nomination plus 20% thereof (except in the
case of a senatorial district lying wholly within a city or town
then 100%). And the State Secretary need not accept additional
papers containing uncertified signatures (G.L. c. 53, s. 7).

The protestor need not be a resident of the district where the
nomination or election is being sought. Such a residence require-
ment is opposed on the grounds that any voter has the right to
object when the honesty of an election is in question. In any case
opponents of such a proposal emphasize that it would be in con-
flict with the spirit of present law. Moreover, it is pointed out that
the right of free petition allows a citizen to initiate legislation
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which affects a community other than his own. However this
privilege will be substantially curtailed if the pending constitu-
tional amendment on home rule is adopted.

No standard protest form is available except for one which an
attorney who specializes in election procedures has prepared for
his clients. Mere notice is sufficient; the protestor need not fur-
nish the particulars on which his objection rests. No evidence of
good faith is required. The protestor need not attend the Com-
mission hearing unless he is summoned, and thus he avoids cross-
examination by the challenged party. Primarily he is camou-
flage for the real party in interest.

Unofficial figures in the newspapers tend to show that many
protests are frivolous and insincere. Thus, out of the 117 original
protests over signatures which were filed in 1960, five voters
alone accounted for 34 objections. In 1962, out of the 32 cases
assigned for Commission hearing on a particular day, 30 went by
default owing to failure of the objector or his counsel to appear.
On another occasion only three of 37 assigned hearings were tried.

Hearing Notice Too Short. The statutes merely prescribe that
notice of the Commission hearing shall be sent to the candidates
affected. Manifestly the Commission should not be required to
furnish the usual lengthy 21 day notice required by the Admin-
istrative Procedure Act. Emergency regulations filed by the Com-
mission with the Secretary of State provide for a three-day notice
in writing of the time and place of the hearing. Of course, the pro-
testor usually has sufficient time to prepare his case but not so
the challenged candidate. Actually, it is not uncommon for the
candidate to learn of his hearing through the newspapers, and it
is not unusual for a candidate to have only 24 hours’ advance no-
tice, especially if there is some distance involved.

As has been indicated, the Massachusetts Supreme Court voided
a Commission hearing because of the lack of reasonable notice.
Some critics hold the view that the inadequacy of Commission
notices infringes on the constitutional guarantee of due process.
They are surprised that the judiciary has not even commented on
this aspect in the litigation that has developed from Commission
decisions in recent years.

Hearing Complaints. The Commission is under heavy attack
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for the injudicious manner in which its proceedings are conducted.
Though it performs a quasi-judicial function, there is almost unan-
imous agreement that the tribunal should not be held to the strict
rules of normal court proceedings.

The complaints which are made concern (a) inattention of the
members which creates suspicion of bias and preconceived judg-
ment; (b) hostility towards the defending party; (c) favoritism;
(d) badgering of witnesses; (e) lack of appreciation of emer-
gency problems that arise such as inadequacy of time to obtain
the services of a hand-writing expert; (f) consideration of irrele-
vant issues; (g) interrupting the prepared schedule to hear other
cases; and (h) clandestine communication between Commission
members and one of the interested parties.

Little support has been given a suggestion that decorum be
improved by having a Superior Court judge serve as the presiding
officer without voting authority or that such a judge act in an
advisory capacity.

Administrative Inadequacies. It has been customary for the Com-
mission to engage the part-time services of a clerk to handle the
records, mail and hearing notices, and to perform other clerical
functions. But no stenographic record is made of testimony and
the members must rely on their own notes and their memory.
This makes hollow the right of judicial review in that the courts
can hardly overturn the Commission’s action without disclosure
of the evidence presented. This lack may explain why Commis-
sion decisions are infrequently reversed e.g. an unusual number
of court appeals (about 20) occurred in 1964 and in every in-
stance the Commission’s action was affirmed.

As indicated defaulting objectors cause a time gap and resultant
delays which makes for unproductive use of the Commission’s
time.

While the Commission has authority to issue summons, it is
argued the general expense limitation of $l,OOO handicaps its use
of this power. The opposing parties now underwrite the sum-
mons fee and travel expenses of their witnesses. These financial
limitations may restrict or prevent the development of some
cases. Justice requires that the Commission have adequate funds
to explore all possible sources of testimony and evidence.
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Difficult Time Pressures. Paraphrased, the controlling statute re-
quires the Commission to complete its work within 14 days of the
final date for filing objections. A recent statutory change ad-
vanced by one week the final filing date for nomination papers
of candidates for offices other than constitutional and congres-
sional (Acts of 1963, c. 236; G.L. c. 53, s. 10). Thus, the work of
the Commission is extended over a maximum three week period.
If it fails to act within that period, the question is moot and the
name of the challenged candidate appears on the ballot (G.L. c.
6, s. 32). Appeals to the Superior Court must be made within five
days of receipt of notice of the Commission’s decision. These mat-
ters and related conduct of the election itself must be compressed
within the 7% weeks prior to primary day. This tight time sched-
uling is equally difficult for affected candidates, the Commission,
the courts, state and local election officials, and the printer of
both ballot and machine labels.

In the notice of its decision to the challenged party, the Com-
mission on a standard form indicates that the “party’s name
(will/will not) appear on the ballot.” If the finding is adverse,
the Commission adds its reason, which is usually expressed as
“insufficient valid signatures”. However there is no supporting
detail furnished for the adverse decision. This lack of course
makes the matter of an appeal most difficult. This procedure is
defended on the ground that the Commission has neither the time
nor the legal or clerical services to prepare lengthy formal re-
ports. Also, the emergency rules filed by the Commission with
the Secretary of State exempts it from the Administrative Pro-
cedure Act requirements.

Approximately a half dozen cases are appealed annually to
the Suffolk Superior Court, although, as mentioned, about 20
reached this stage in 1964. The law requires that priority be
given to election cases and usually an early trial date is set up.
One judge is assigned to the “elections” session. The Commis-
sion’s findings of fact are final unless the court on the record finds
they are unsupported by substantive evidence in conformity with
the statute (G.L. c. 30A, s. 14).

The record of Commission action which is submitted to the
court is sparse, usually including the protest notice, the notice
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of the hearing, some documentary evidence (handwriting ex-
pert’s report) and the Commission decision. With so limited a
record, the judge is in a difficult position to rule that the com-
mission erred in its findings, and hence most appeals are dis-
missed. However, lengthy arguments and other controversy sur-
rounding a particular case may so prolong the litigation and
thereby use up time needed for subsequent cases on the docket.
Certain cases may therefore not be tried and appeals become
moot.

Meanwhile the Secretary of State must complete the official
ballot and give the printer instructions for completion of an esti-
mated 2,000 different ballot forms. Once the deadline has passed
any later court decision is academic. Some time flexibility exists
with the paper ballot which can be distributed locally within a
few days prior to primary day, but the time problem is acute in
relation to completion and distribution of voting machine labels.

The City of Boston uses 1,409 such machines and it is estimated
that to set up the apparatus for the state primary one full week
must be alloted for a 16 man group four (four-man crews) working
around the clock. Without additional temporary help and the
payment of overtime to permanent election department em-
ployees, it is reported that a minimum of three weeks must be
made available to complete this work.

Legislative proposals calling for the abolition of the Massachu-
setts Ballot Law Commission and the transfer of its functions
to the judiciary have been introduced by legislators, by the Gov-
ernor of the Commonwealth, and by political organizations par-
ticularly within the last five years. They provide either for (a)
the vesting of jurisdiction in the Superior Court generally, or
(b) the creation of a three judge panel of that court to hear
election disputes. Generally, these bills have been rejected at the
committee level although a 1960 bill proposing a three member
panel was approved by the Committee on State Administration
but then reported adversely by the Senate Ways and Means Com-
mittee (Senate, No. 130 of 1960).

Supporters of this method contend that the important cases

Substituting Courts for the Commission
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are appealed to the courts in any event and work duplication can
therefore be avoided by giving the courts original jurisdiction.
Others stress that the Commission as now constituted performs
a judicial function which can be done better by judges with prop-
er training and experience. Moreover they argue that the inher-
ent power of the judiciary to issue summons and to punish for
contempt will reveal improper protests in their true light and will
greatly reduce the number of frivolous cases. Only meritorious
cases will then be tried, and the resultant decisions will be fair and
just on the evidence. Since most of the election cases would come up
in the summer months when the normal court docket is light, the
Superior Court is urged as a logical and appropriate forum.

On the other hand, opponents claim this court procedure has
many drawbacks. They stress the congested condition of court
dockets and emphasize that justice is a slow process. Cases, it is
feared, would become moot before they are tried. Heavy costs to
litigants for entry and motion fees, attorneys and the like may
cause legitimate objectors not to press their complaints.

Substituting State Secretary for Commission
Though attracting little support it is recommended that a hear-

ing officer be appointed under civil service auspices within the
office of the Secretary of State to act in ballot controversies.
Moreover, legislative proposals to vest such authority in the Sec-
retary of State have received quick rejection in the General Court
(House, No. 282 of 1965).

Charges of bureaucracy and political partisanship spur oppo-
sition to such a proposition. Opponents emphasize that vesting
such authority with the Secretary is contrary to the principle
established by statute and court decision that the latter’s duties
are ministerial in character. It would be a backward step they
charge inasmuch as the Legislature has withdrawn the Secre-
tary’s power to decide whether protests against initiative and
referendum petitions should be referred to the Ballot Law Com-
mission (Acts of 1943, c. 51).

Internal Commission Improvements

Proponents stress that improvements in Ballot Law Commis-
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sion procedures would greatly benefit its status as an effective
appeal agency. To accomplish this objective, larger appropria-
tions, stenographic services and more time for its deliberations
are urged. It is believed that implementation along these lines, in
addition to other major changes, would countermand the argu-
ment that the Commission is too powerful and too political.

There is strong sentiment for a requirement that objectors be
made to demonstrate good faith by posting either a cash deposit
($25) or a bond before their protest may be officially received
by the Secretary of State. Support for such a measure has been
forthcoming both from members of the Commission and from
practitioners who appear before it. Opponents of this move pro-
test such action is unnecessary because the frivolous and illegiti-
mate protests are quickly disposed of by the Commission and have
little impact on its work program. In any case attempts to obtain
legislative sanctions on this score have been unsuccessful.

Opinion is divided over a proposal that the objector be required
to file a bill of particulars stating in what respects the challenged
papers or other requirements do not satisfy the statutes. The
right to know the charges made against an individual so he has
the opportunity to prepare an adequate defense is an accepted
doctrine of American jurisprudence. However, opponents state that
this is not possible under present conditions since only 72 hours
are available if the nomination paper is filed at the last possible
moment. Moreover some opponents fear the opportunity will
then arise to coerce and cajole the purported signers into signing
perjured affidavits. Legislative consideration of this proposal has
been limited to the bill last filed in the General Court in 1953
(Senate, No. 200).

It is also proposed that the protestor as the moving party
should be required to appear at the hearing, testify and be sub-
ject to cross-examination by the other side. To enforce such pro-
cedure it is urged that failure to appear be made a criminal of-
fense.

As has been indicated, the lack of adequate notice in advance
of hearings has subjected the Commission to much criticism.
The recommendation of a desirable longer period is beyond the
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scope of this report. Obviously, however, that period should stand
the test of reasonableness and fairness.

Many observers agree that a significant improvement in Com-
mission activity would be achieved by a stenographic record of its
proceedings. Not only would this record promote a businesslike
approach to Commission sessions, but it would have a salutary
effect on the personal conduct of all involved. A stenographic
record of a case, it is estimated, could be prepared in two days and
at least in the important cases the Commission could then give
written decisions in detail.

Another important benefit of a stenographic record is that the
judicial review of the decision would become more meaningful be-
cause the courts would have a full record to consider.

The suggestion that the final date for filing nomination papers
and objections be advanced to about the month of June has at-
tracted some support since it relaxes the time pressures associated
with the Commission’s proceedings and related activity. The pro-
ponents of such action rate as implausible the argument that giv-
ing the Commission more time for its deliberations thereby im-

poses greater campaign burdens.
Priority in scheduling disputes involving the major offices is

also suggested as an improvement. Hence, if there are no chal-
lenges concerning the lower offices in the same large geograph-
ical region, the ballot could be printed after this solitary objec-
tion was resolved.

Finally, present appeal procedures can impose a heavy burden
on the single Superior Court judge assigned to this duty. It is
therefore suggested that better results may be obtained if ap-
peals involving local offices are heard in the local district courts,
and if appeals connected with county, congressional, and state
offices are heard in the Superior Court. The appeal is fundamen-
tally an equity matter and the district court without a jury system
is ideal for such a proceeding. Support for a change of venue
may be drawn from the fact that under present law the district
courts have jurisdiction over election inquests (G.L. c. 55, s.
30-36).
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The statutes provide for the adjudication of challenges and
objections to candidates for local offices in Massachusetts (G.L.
c. 53, s. 12). In all cities, except Boston, the boards of registrars
of voters or boards of election commissioners and the city solici-
tor constitute the appeal tribunal; in towns the board of regis-
trars. The membership of local boards of registrars consists of
(a) three persons appointed by the Mayor in a city and by the
selectmen in the towns, and (b) in most cities and in all towns,
the city or town clerk by virtue of his office. In the main, they
possess the same plenary powers (summoning of witnesses, ad-
ministration of oaths, etc.) as the State Ballot Law Commission.
They are required to render a decision within four days after
the final date for registering objections. Their failure to do so
makes the question moot and the challenged party’s name appears
on the ballot. Decisions are subject to judicial review.

Veteran local election officials indicate that challenges to the
validity of an opponent’s candidacy rarely occur. Evidently the
presumption that a person has abided by the preliminary legal
steps to establish his candidacy has wider acceptance in the smal-
ler communities. It has been said that large signature require-
ments tend to promote counterfeiting, whereas the easing of
such requirements in campaigns for local elections removes the
impetus for fraudulent practices which on other levels of gov-
ernment produce protests before the State Ballot Law Commis-
sion. Thus, a candidate for municipal office in a preliminary elec-
tion requires only 50 valid signatures for certification unless the
city charter or pertinent statute provides otherwise (G.L. c. 43,
s. 44C). In the absence of other controlling statutes, the nomina-
tion papers for offices to be voted on at general elections in cities
and towns must contain that number of valid signatures equal
to 1% of the total vote cast for Governor in that local area at the
preceding biennial state election, provided that for town offices

CHAPTER V.

VARIED PROCEDURES ELSEWHERE

Procedures in Massachusetts Localities
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a minimum of 20 and a maximum of 50 signatures is specified (G.
L. c. 53, s. 6).

Procedures of Boston Law Commission
Originally created in 1909 (c. 486), the Boston Ballot Law

Commission derives its present authority from legislation author-
izing a special Plan A charter for the city (Acts of 1948, c. 452).
The Commission is composed of (a) the four members of the bi-
partisan board of election commissioners, and (b) the Chief Jus-
tice of the Boston Municipal Court, who presides at the hearings
but may vote only to dissolve a tie.

The Commission’s jurisdiction extends to the elective positions
of Mayor (elected every four years) and the City Council and
School Committee (both elected every two years). The special
city charter contains no provisions for initiative and referenda
procedures. Three thousand certified signatures are required of
Mayoralty aspirants, 2,000 of School Committee candidates, and
1,500 of Council candidates. Allegations of fraudulent signatures
are the basis of almost all complaints to the Commission.

Protestors must be registered voters in the City of Boston, and,
as with the State Ballot Law Commission, a general statement
of protest suffices without inclusion of supporting detail. Nor
need they appear at hearings.

General procedures follow closely the pattern of the State Bal-
lot Law Commission; no local rules or regulations have been
adopted to govern Commission meetings.

About a half dozen protests are made at each biennium meet-
ing although none were presented in the 1965 political year. No
stenographic record is made of the hearings which occupy about
two days. Decisions are reached in all cases and the Commission’s
findings of fact are final unless they are arbitrary and capricious.
Court appeals are rare and usually involve questions of law.

Veteran members of the Commission believe the present meth-
od is satisfactory from the point of view of all parties and state
that there has been no agitation for changes.

Ballot Certification
As indicated above the direct primary is the dominant method
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of obtaining party nominations, and only a few states use con-
ventions for nominating certain candidates. In these few “con-
vention” instances the endorsee, and in certain situations his op-
ponent as well, are automatically certified for inclusion on the
primary ballot. In the great majority of cases, however, a pro-
spective candidate must satisfy certain procedural requirements
for certification on the ballot, which may include (a) mere dec-
laration of candidacy, (b) payment of a filing fee, (c) signatures
of a designated number of voters, or (d) combinations of these
alternatives. The first of these actions mere declaration— is a
relic of the old forms of self-announcement, and has little accept-
ance at this time. It is found in only three states and consists of
a formal notice of candidacy presented to the election official
(Del., Ind., and Ky.).

The second alternative of a filing fee as a prerequisite of ballot
certification was enacted in Maryland as far back as 1902. Filing
fee requirements are in effect for all or only certain offices in
32 states, either as a single procedural condition, or in combina-
tion with other methods. In 14 of this total, the filing fee is the
only consideration (Alas., Ark., Fla., Ga., La., Md., Miss., Mo.,
Nev., N.C., S.C., Wash., W. Va., and Wyo.). Among these states
the tendency is to peg the fee at a percentage (1 to 2%) of the
salary of the office rather than a fixed amount.

Many states have experimented with this requirement but
have abandoned it after unfavorable experiences. In some states,
attacks on the constitutionality of the fee have been successful
on the grounds that it constitutes a property qualification for
public office.

In recent years, there have been no attempts to impose a filing
fee in Massachusetts. In the opinion of some election authorities,
it would violate the constitutional prescription that “all elections
ought to be free” (Art. IX).

The third alternative requirement for ballot certification, name-
ly, that each candidate must collect and file a certain number
of valid signatures of registered voters, postulates that each as-
pirant have some public support before his candidacy is formally
presented to the public. Whether this objective is attained is
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doubtful. It is common knowledge that the public will sign almost
anything. If the requii’ed number of signatures is small, it is easily
obtained; if the number is large, fraudulent and illicit signature
practices become more pronounced.

Signature requirements are the single condition precedent in
15 states for ballot certification in the nomination process (Ariz.,
Colo., 111., la., Me., Mass., Mich., N.J., N.Y., N.D., R. 1., S.D., Tenn.,
Vt., and Wis.). Another thirteen states require a filing fee in
addition to signatures (Ala., Calif., Conn., Ha., Ida., Minn., Mont.,
Neb., N.M., Ohio., Pa., Utah and Va.). Statutory requirements
fall into two main divisions: (a) fixed numerical amounts, and
(b) a percentage of the vote received by the successful candidate
for the same office in the last preceding election subject to certain
minimums. State signature requirements range from low mini-
mums of 25 signatures for Governor and other major state offices
in Tennessee and Hawaii to large minimums of 5,000 signatures
in Massachusetts and Connecticut for non-convention endorsed
candidates for comparable offices. Many of the sparsely popu-
lated states use percentage controls and hence their minimum
numbers of signatures may even exceed the high requirements
of Massachusetts and Connecticut. For example, since aspirants
for Governor in Montana must file signatures equivalent to 5% of
the votes cast in the prior election for their party candidate close
to 7,000 certified names must be filed. The most frequent state
signature requirements occur in the 500 to 1,000 range for major
offices on the basis of incomplete responses to a Research Bureau
questionnaire.

Recent legislation increased the required signatures for candi-
dates to the Massachusetts House of Representatives from 25 to
150, and for candidates to the Senate from 50 to 300, except that
in the counties of Dukes and Nantucket only 25 signatures are re-
quired (G.L. c. 53, s. 44, Acts of 1964, c. 260). The same statute
further provides that if there are not sufficient party enrolled
voters to satisfy these requirements, signatures of 10% of the party
voters in the district will suffice. This statute places Massachu-
setts among those states requiring comparatively large minimum
numbers of signatures for candidates for the Legislature.
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In the remaining five states of the nation, a prospective can-
didate may initiate his candidacy either by meeting the signa-
ture requirements or by depositing a filing fee (Kan., N.H., Okla.,
Ore., and Tex.).

Differing ballot certification requirements modify the methods
of meeting states needs in connection with ballot controversies.
Some state certification procedures as indicated require no ex-
tended effort for compliance and are rarely subject to unscrup-
ulous practices or abuses. Disputes which arise can be easily
handled within the existing procedure.

Other methods require analysis and investigation of condi-
tions, exercise of discretion, determination and judgment, and in
such cases a board or tribunal is probably best to judge the
merits in controversies. Of course the volume of disputes over
signatures and other requirements will influence the selection of
the best method. Not to be overlooked are other factors relative
to the integrity of elections, the political mores of the commu-
nity, the struggles for power, party control and the like.

The Ballot Law Commission as constituted in Massachusetts
appears to be rather unique among the states. A few states, for
example, Illinois, Lousiana, and Oklahoma have also Contest or
Election Boards but they differ markedly from their Massachu-
setts counterpart in scope, jurisdiction and authority. Thus, a
contest board of Lousiana to hear challenges connected with pres-
idential electors consists of the Secretary of State, the State Audi-
tor, the State Treasurer, and two electors appointed by the Gov-
ernor within 24 hours after objections are filed (R.S. Title 18, c.
3, s. 628). In the same state of Louisiana authority to hear pro-
tests relative to other offices is vested in the central or local com-
mittees of the respective political parties (R.S. Title 18, c. 2, s. 307).

In Illinois, the agency’s jurisdiction is limited to statewide of-
fices, and disputes involving nomination to lower offices are
passed on by a state division electoral board. Similar, separated
jurisdictional authority is characteristic of the Oklahoma situa-
tion.

Methods of Protest Elsewhere



SENATE —No. 770. LFeb.58

I

Only in the state of New Hampshire is the method somewhat
comparable to the Massachusetts system. That state’s Ballot Law
Commission is composed of two members appointed for four
year terms by the Governor, plus the Attorney-General (R.S. c.
68, s. 1). Although within the office of the Secretary of State,
the Commission has autonomous powers. Its jurisdiction is some-
what wider than that of the Massachusetts Commission in that it
also hears and decides appeals from primary and election recounts
conducted by the Secretary of State. The statute does not regu-
late Commission procedure relative to protests of nomination pa-
pers, but it does provide that its decisions shall be final both as
to questions of law and fact.

In other states, protests are heard by a board or by the initial
filing officer, namely the city or town clerk, county clerk or Sec-
retary of State. Both New York and New Jersey use this proce-
dure as indicated by the following New York statutory provision:

Objections to petitions or certificates of designation or nomination; notice
of determination. A written objection to any petition or certificate o£
designationor nomination may be filed with the officer or board with whom
the original petition or certificate is filed within three days after the filing
of the petition or certificate to which objection is made, except that if by
any independent nominating petition any person is nominated who is at
the time or shall be after the filing of such petition, the candidate of a
party for the same office and the party certificate has been filed or party
nomination made after the filing of such petition, the written objection
to such petition may be filed within three days after the filing of such
party certificate or the making of such party nomination. When such an
objection is filed, specifications of the grounds of the objection shall be
filed with the same officer or board within six days thereafter, and if such
specifications are not so filed, the officer or board shall dismiss the ob-
jection. Each such officer and board is hereby empowered to make rules
in reference to the filing and disposition of such petitions, certificates,
objections and specifications.

When a determination of such objections is made, or, no objections having

been filed, when a determination is made that a certificate or petition is
insufficient, such officer or board shall give notice of the determination
forthwith by mail to each candidate named in the petition or certificate,
and, if the determination is made upon objections, to the objector. (Con-
solidated Laws c. 17, Art. 6, s. 145).

The decision thereof may be appealed to the state supreme
court which is empowered to determine both questions of law and
of fact.



SENATE —No. 770.1966.] 59

As has been indicated from the reference above to the Louisi-
ana situation, most of the southern states give control to the
party executive committees.

The courts constitute the primary forum in use in the states
of California, Colorado, Ohio, Oregon and Texas, in addition to
others. As indicated by the following extract, Pennsylvania illus-
trates the trend in a large number of states to vest sole and pri-
mary jurisdiction in its regular court system:

S. 2937. Objections to nomination petitions and papers. All nomination
petitions and papers received and filed within the periods limited by this
act shall be deemed to be valid, unless, within seven days after the last
day for filing said .nomination petition or paper, a petition is presented to
the court of common pleas of the county in which the nomination petition
or paper was filed, specifically setting forth the objections thereto, and
praying that the said petition or paper be set aside. A copy of said petition
shall, within said period, be served on the officer or board with whom said
nomination petition or paper was filed. Upon the presentation of such a
petition, the court shall make an order fixing a time for hearing which
shall not be later than ten days after the last day for filing said nomina-
tion petition or paper, and specifying the time and manner of notice that
shall be given to the candidate or candidates named in the nomination
petition or paper sought to be set aside. On the day fixed for said hearing,
the court shall proceed without delay to hear said objections, and shall
give such hearing precedence over any other business before it, and shall
finally determine said matter not later than fifteen (15) days after the last
day for filing said nomination petitions or papers. If the court shall find
that said nomination petition or paper is defective under the provisions of
section 976, or does not contain a sufficient number of genuine signatures
of electors entitled to sign the same under the provisions of this act, or
was not filed by persons entitled to file the same, it shall be set aside.
If the objections relate to material errors or defects apparent on the face
of the nomination petition or paper, or on the face of the accompanying
or appended affidavits, the court, after hearing, may, in its discretion,
permit amendments within such time and upon such terms as to payment
of costs, as the said court may specify. In case any such petition is dis-
missed, the court shall make such order as to the payment of the costs
of the proceeding, including witness fees, as it shall deem just. If a per-
son shall sign any nomination petitions or papers for a greater number of
candidates than he is permitted under the provisions of this act, if said
signatures bear the same date, they shall, upon objections filed thereto,
not be counted on any petition or paper and if they bear different dates,
they shall be counted in the order of their priority of date, for only so
many persons as there are candidates to be nominated or elected. (P.S.,
Title 25, c. 14).
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1. In. view of the requirements of statute contained in Section 32 of Chapter
6 of the General Laws, that all decisions on objections to nomination papers
or any matter referred to the Commission must be decided no later than th&
fourteenth day after the day fixed for filing such objections, the Commission
will give each person who is a party to a hearing on any objection a three-day
notice in writing of the time and place of the hearing.

2. All decisions of the Commission will be made in triplicate, and the decree
of the Commission will give the reasons for the decision. One, the original
copy of the decree, will be filed with the protested nomination paper in the
Office of the Secretary. One copy of the decree will be delivered or mailed to
each party to the litigation.

3. Objections to nomination papers, or to any other matter to be referred
to the Commission, which do not state the reasons for the objections will not
be honored by the Commission but will be dismissed without hearing. The
protest need not specify each particular to be effected but may state broadly
the grounds for objections.

4. The signatures of two commissioners shall be sufficient on any decree
made by the Commission.

APPENDIX A

RULES AND REGULATIONS OF
MASSACHUSETTS STATE BALLOT LAW COMMISSION
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