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Unnumbered Joint Order of 1965

Ordered, That the Legislative Research Council make a study and investiga-
tion relative to abolishing the Massachusetts state decennial census, using in
lieu thereof the results of the federal decennial census for all constitutional
and statutory purposes, and of economies possible in such a change, said study
and investigation to include the subject matter of current House document
numbered 2980; and that said Council file its factual and statistical report
hereunder with the clerk of the Senate not later than the last Wednesday of
January, nineteen hundred and sixty-six.

Adopted:

in concurrence, May 20, 1965

the Senate, May 13, 1965
the House of Representatives,

ORDER AUTHORIZING STUDY
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ITo the Honorable Senate and House of Representatives.

GENTLEMEN: - The Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau
relative to bases of apportionment, including (a) the replacement
of the state decennial census by federal decennial census data, for
all constitutional and statutory purposes, and (b) a constitutional
proposal substituting population for registered voters in legislative
apportionments. This report was required by an unnumbered joint
order adopted by the two branches of the General Court in May
of 1965.

The Legislative Research Bureau is limited by law to “statistical
research and fact-finding.” Therefore, this report contains factual
material only, without recommendations. It does not necessarily
reflect the opinions of the undersigned members of the Legislative
Research Council

Respectfully submitted,
MEMBERS OF THE LEGISLATIVE

RESEARCH COUNCIL

Sen. MAURICE A. DONAHUE of Hampden
Chairman

Sen. STANLEY J. ZAROD of Hampden
Sen. JOHN F. PARKER of Bristol
Sen. ALLAN F. JONES of Cape and Plymouth

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council.

GENTLEMEN:—The unnumbered joint order of 1965, reprinted
on the inside of the front cover of this report, requires the Legis-
lative Research Council to study various matters relative to (a)
the abandonment of the Massachusetts state decennial census in
favor of the use of federal decennial census results for state con-
stitutional and statutory purposes, and (b) a proposal to amend
the constitution so as to require population rather than registei’ed
voters to be the basis of legislative apportionment (House, No.
2980 of 1965).

The Legislative Research Bureau submits such a report herewith.
Its scope and content have been determined by the statutory
provisions which limit Bureau output to factual reports without
recommendations.

The preparation of this report was the primary responsibility of
James Hugh Powers of the Bureau staff.

Grateful acknowledgement is made to many federal, state and
local officials in Massachusetts and elsewhere who cooperated in
this study. Especial thanks, for their generous cooperation, are
extended to Messrs. Allan D. Manuel and Howard G. Brunsman
of the United States Census Bureau, and to the Hon. Kevin H.
White, Secretary of the Commonwealth, and his staff.

Respectfully submitted,

HERMAN C. LOEFFLER,

LETTER OF TRANSMITTAL TO THE

LEGISLATIVE RESEARCH COUNCIL

Director, Legislative Research Bureau





SENATE— No. 771.1966.] 9

STATE AND LOCAL APPORTIONMENTS
(Proposed Constitutional Amendment)

Origin and Scope of Study

This report is required by a study order proposed by Senate
President Maurice A. Donahue of Hampden. It discusses problems
connected with (a) two proposed amendments to the Massachusetts
Constitution which would change the criteria and procedures for
apportioning the General Court and other bodies, and (b) abolition
of the mid-decade Massachusetts state decennial census in favor of
the use of federal decennial census data for all state constitutional
and statutory purposes.

The two constitutional proposals are “companion” measures which
were cosponsored by Representatives Robert H. Quinn (Democratic
House Majority Leader) and Paul Murphy of Boston. One of these
measures would substitute “inhabitants” for the present criterion
of “legal voters” as the apportionment basis of the General Court
(House, No. 2980 of 1965). The second measure is designed to
eliminate county restrictions upon, and county board involvement
in, the apportionment of the House of Representatives (House, No.
2979 of 1965). Directly or indirectly, the two bills also affect the
apportionment of the Executive (Governor’s) Council and of local
election districts. They reflect concern that existing Massachusetts
legislative apportionment procedures may violate constitutional
rights of voting as interpreted by the United States Supreme Court
in its landmark one-man, one-vote decisions in Baker vs. Carr (1962)
.and Reynolds vs. Sims (1964).

The directive to study abolition of future mid-decade state decen-
nial censuses, was stimulated by the 1960 Legislative Research
Council report, titled A Single Annual Listing of Local Residents (Sen-
ate, No. 485). That document indicated possible savings to the state
government (small) and local governments (substantial). It would

QTltp (Cmnmmiuu'alth nf iHarwadmju'tta

SUMMARY OF REPORT
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bring Massachusetts’ procedures into conformance with those of 44
other states, which conduct no state census and instead use federal
decennial census data for their official purposes.

Types of Elected Bodies in Massachusetts

Election Required by Constitution. The Massachusetts Constitution
provides for election of (a) a bicameral legislature, (b) an Exec-
utive (Governor’s) Council, and (c) six constitutional officers (Gov-
ernor, Lieutenant-Governor, State Secretary, Attorney-General,
Treasurer and Receiver-General and Auditor). It also directs the
General Court to provide for the election of four types of comity7
officials (sheriffs, district attorneys, registers of probate, and
clerks of courts of county-wide jurisdiction). Unlike 36 other states,
Massachusetts has wholly appointive judiciary.

Election Required by Statute. The State Constitution also author-
izes statutory creation of such other state and local elected and
appointed bodies and officers as are deemed necessary. No state
office created by statute has been placed upon a popularly elected
basis. However, popular election of many local bodies and indi-
vidual officers has been provided by law.

At the municipal level, the more important popularly-elected
statutory officers include mayors, aldermen and city council mem-
bers, town meeting moderators, “limited” or “representative” town
meeting members, town boards of selectmen, school committees,
and various heads of important local agencies.

Apportioned Bodies. The above cited officials are all elected at-
large, except for (a) the 280 members of the General Court, (b)
the eight members of the Executive Council, exclusive of the Lieu-
tenant-Governor, (c) members of 28 of the state’s 39 city councils
and boards of aldermen, (d) members of the 42 limited town meet-
ings and (e) members of five of the 346 local school committees
and at least one town board of public works.

Massachusetts Legislative Apportionment

Constitutional Requirements. The Massachusetts Constitution pro-
vides for a bicameral General Court including (a) a 240-member



SENATE— No. 771.1966.] 11

House of Representatives, which is apportioned by joint action of
the General Court and county apportionment agencies, and (b)
a 40-member Senate which is apportioned by statute alone. Such
apportionments must occur immediately after each mid-decade
state census, according to the following eight requirements of
Amendment Articles XXI (1857), XXII (1857), and LXXI (1930).

(1) The State Secretary must conduct a mid-decade census to
determine local numbers of domiciled “inhabitants” and registered
“legal voters”.

(2) After each state census, the General Court must by statute
apportion to each county a number of House members proportion-
ate “as nearly as may be” to the county’s share of the total num-
ber of legal voters in the state. The provision guarantees each of
the state’s 14 counties at least one House member, regardless of
the county’s share of legal voters.

(3) At the same time, the General Court must also decide which
county authorities are to divide each county into representative
districts, namely, (a) the county commissioners or (b) a “board
of special commissioners” created by statute in every coimty.

(4) The State Secretary must then certify to the above county
authorities the numbers of House members which their respective
counties must elect.

(5) Within the next SO days or other period fixed by law, ap-
portioning authorities must divide their counties into 1, 2 or 3 mem-
ber districts of contiguous territory. Small towns of under 12,000 in-
habitants, precincts of larger towns, and city wards, may not be
split apart to form a district.

(6) The state decennial census count of legal voters is also the
basis for apportioning the 40 single-member senatorial districts
which must be established by statute immediately following the
state decennial census, to contain “as nearly as may he” equal
numbers of legal voters in contiguous territory. So far as possible,
senatorial districts may not unite two counties or parts of two
or more counties.

(7) The above reapportionment and redistricting must be com-
pleted within 34 months following the state decennial census year,
in time to govern the election of councillors and legislators who
take office on the first Wednesday of the fourth January follow-
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ing that census (e.g., years ending in 9). Thus, there must be a
new reapportionment following the 1965 state decennial census, to
be in effect by Jan. 1969.

(8) The General Court may limit the time within which appor-
tionment plans may be challenged in the state courts.

Present Apportionment Based on 1955 Stale Census. On the basis of
2.5 million legal voters in the state according to the 1955 census,
the average for the Commonwealth’s 40 senatorial districts was
62,765 voters. Very close adherence to that average was achieved
by the Senate Reapportionment Act of 1960. Of the 40 senatorial
districts, 29 varied by less than 5% in either direction from that
average. The maximum variation was 14.1% (better than the 15%
which is the maximum variation recognized as ‘'reasonable” by
authorities such as the American Political Science Association.

The present apportionment of the House of Representatives was
authorized by a statute of 1963. Under the constitutional deadline,
it should have been enacted in 1959 to accomplish a new reapport-
ionment on the basis of the 1955 state decennial census. This re-
districting was spurred by a 1963 Superior Court decision holding
that continued use of an apportionment based on the 1945 state
census violated citizen rights to an equal franchise under the Massa-
chusetts Declaration of Rights (Constit., Part I, Art. IX) and the
Fourteenth Amendment of the Federal Constitution. The present
House apportionment plan consists of 170 House districts of which
(a) 113 are single-member (b) 44 are double-member, and (c) 13
are triple-member districts.

Based on an average count of 10,460 legal voters per House
seat, 211 of the 240 House members come within the maximum
desirable district variation of 15% above and below that average.
The remaining 29 House members, or about an eighth of the total
membership, are elected by substantially greater variations from
the average, of which extreme instances occur in the counties of
Nantucket (2,090 legal voters), Dukes (3,612 legal voters), and
the mainland 7th Hampden district (7,867 legal voters). At the
other end of this spectrum is the sth Hampden district (14,998
legal voters).

The task of devising equal House districts is complicated: (a)
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by the relatively small size of such districts, with 2.5 million voters
to distribute among 240 House seats; and (b) by constitutional
requirements which guarantee at least one seat per county, and
prohibit division of any city ward, large town precinct or small
town. The fact that the entire area of the Commonwealth is or-
ganized into 39 cities and 312 towns poses further difficulties not
confronted in apportioning legislatures of states whose municipali-
ties abut unincorporated territory which is susceptible of easy
division.

Urban vs. Rural Apportionment Aspects. Massachusetts has
avoided rural overrepresentation and urban underrepresentation in
its state legislature, and leads the 50 states in the comparative
fairness of its apportionment, according to recent national studies.
Elsewhere, states underrepresent urban interests, whereas Massa-
chusetts overrepresents urban interests by 1% in the Senate and
by less than 1% in the House.

Apportionment of Other Massachusetts Elected Bodies
Executive Council. The Massachusetts “Executive” or “Governor’s”

Council shares some executive functions with the Governor under
the State Constitution and statutes.

By constitutional provision, it consists of nine members who are
chosen at the state biennial election as follows: (a) the Lieutenant-
Governor, who is elected at large for a four-year term, and (b)
eight executive councillors who are elected for two-year terms from
as many councillor districts. The Constitution directs the General
Court to divide the state into eight councillor districts, each con-
taining five contiguous senatorial districts and, as nearly as may
be, equal numbers of the legal voters reported by each mid-decade
state census. No city ward or town may be split by such a district.

In practice, the Executive Council is reapportioned by the same
statute which reapportions the Senate; hence, general comments
as to the fairness of senatorial districting apply equally to council-
lor districts.

Local Elected Bodies. In Massachusetts, the election of local officials
to represent wards or precincts is regulated by statute rather than
by the constitution. The 14 Massachusetts counties possess no
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legislative powers, and hence have no legislative bodies. The boards
of county commissioners, chosen at-large as are other county
elected officials, have administrative duties only. As in the case
of the Legislature and Executive Council, local apportionment is
based upon “legal voters”.

Twenty-eight of the 39 cities of Massachusetts reported that they
elect their city councilmen or aldermen either on a wholly ward
basis, or by a combination of wards and at-large. Extended delays
in redividing some of these 28 cities into new wards have brought &

pronounced malapportionment over the years as city wards have *

gained or lost population, and hence legal voters. In some cases,
this delay is attributable to inattention by the city council, while
in others it has resulted from restrictions on the changing of ward
and precinct lines which happen also to be boundaries of con-
gressional or state legislative districts.

Malapportionment by as much as 90% is revealed in the ward
statistics reported by some Massachusetts cities; in contrast, the
American Political Science Association suggests that this varia-
tion ought to be limited to a maximum deviation of 15%. A statute
of 1965 (c.424) requires all cities to correct their malapportion-
ment by 1974; but some authorities doubt seriously that the courts
will agree to such an extended delay, especially when city malap-
portionments have persisted so long already.

In the 42 towns with a “limited” form of town meeting govern
ment, the town meeting varies from 50 to 250 town representatives
elected from precincts. Their terms are scheduled so that one-
third of them must be elected each year. The statutes require that
such town meeting representatives be apportioned with nearly
equal ratios of legal voters per representative. Most towns, with
limited town meetings, appear to encounter little difficulty in re-
vising their election districts. However, it is evident that some
degree of malapportionment also exists in a few towns, due in large
part (1) to very rapid suburban population changes, and (2) tq ±

limitations on revising precincts involved in state legislative appor-
tionment.

Only two other types of elected local bodies are reported to have
members chosen to represent wards or precincts, namely (a) school
committees in five cities and (b) a public works board in the single
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town of Dartmouth. In the instance of these school committes, the
same apportionment situation prevails as holds for the city coun-
cil; in Dartmouth, the public works board members are chosen
by town meeting precinct, and hence are affected by the apport-
ionment of the town meeting.

Congressional Districts. The Federal Constitution and statutes pro-
vide for the apportionment of seats in the United States House
of Representatives among the states in proportion to their popula-
tions, each state being entitled to at least one congressman (Art.
I, s. 2). Accordingly, Massachusetts was allocated 12 of the 435
congressional seats following the 1960 federal census. Subsequently,
a 1962 Massachusetts statute created that number of single-mem-
ber congressional districts, which range from 11.6% above the
average (429,048 persons per congressman) to 12.4% below that
figure. This congressional districting criterion of population con-
trasts with the “legal voter” criterion which is applicable to all
other electoral apportionment in Massachusetts.

Judicial “One-Man, One-Vote” Criteria
State Judicial Review and Criteria. As early as 1916 the Massachu-

setts Supreme Judicial Court asserted a right of review of com-
plaints that particular state and local apportionment schemes in-
fringe citizen rights to equality of the franchise under The Dec-
laration of Rights of the State Constitution (Part I, Art. IX)
and the Fourteenth Amendment of the Federal Constitution. In
some degree, the Massachusetts courts have anticipated by many
years the “one-man, one-vote” criterion not laid down firmly by
the federal courts until recent years. However, the Supreme Ju-
dicial Court has declined (a) to require mathematical precision
in adherence to the average ratio of legal voters per elected official,
(b) to fix hard and fast measures of “reasonableness” in apportion-
ments, or (c) to substitute its own judgment for that of the ap-
portioning authority.

In 1940, the Court warned that it will disapprove any apportion-
ment plan with the inequalities of which are so great and so clearly
avoidable as to leave fair-minded men in no doubt that grave, un-
necessary and vicious discrimination is involved. The Supreme
Judicial Court has yet to invalidate a state legislative redistricting
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plan. Such action nearly occurred in 1963 when the Superior Court
struck down the apportionment of the House of Representatives,
but corrective legislation avoided further judicial action.

Federal Judicial Review and Criteria. Until 1962 the United States
Supreme Court dismissed as “political questions” which were “non-
justiciable” complaints that particular malapportionments of con-
gressional and state legislative districts violated inherent rights of
citizens under the Equal Protection of the Laws Clause of the Four-
teenth Amendment of the Federal Constitution. However, this Fed-
eral judicial view vanished with the landmark “one-man, one-vote”
decisions of the Court in Baker vs. Carr re Tenn., in 1962, in six
cases grouped as Reynolds vs. Sims re Ala., Colo., Del., Md., N.Y.
and Va. in 1964, and in Wesberry vs. Sanders re Ga. in 1964. The
Baker and Reynolds cases involved malapportioned state legisla-
tures, while the Wesberry case applied to congressional districts.

In essence, these Court opinions, and subsequent clarifying opin-
ions of the Federal Supreme Court, lower federal courts, and state
courts, laid down certain major criteria to guide congressional and
state legislative apportionment, all keyed to the proposition that
one man’s vote must as nearly as possible be equal to another
man’s vote in the electoral system. Among these criteria are the
following:

(1) The right to vote is an individual right protected by the
Equal Protection Clause of the 14th Amendment. An indivi-
dual’s right to vote is unconstitutionally impaired if his vote
is diluted substantially when compared with the votes of citi-
zens living elsewhere in the state.
(2) The Equal Protection Clause requires that both houses
of a bicameral legislature must he apportioned substantially
on a population basis. Multi-member districts are permissible
so long as this criterion is observed in respect to population
per legislator ratios.
(3) It is neither practicable nor desirable to determine judici-
ally the constitutional validity of apportionment plans by estab-
lishing rigid mathematical standards. The proper judicial ap-
proach is to ascertain a faithful adherence to a plan of popula-
tion-based representation with only such variations as occur
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from recognizing factors free of arbitrariness or discrimination.
(4) Large variances in population in legislative districts are
not justified because they result from periodic reapportion-
ments, history, group interests, the desire of political subdivi-
sions for guaranteed representation, etc. Hence, state consti-
tutions may not guarante each county or other subdivision
at least one state legislative seat, regardless of population.

Application of these judicial standards to the apportionment of
local elected bodies has followed swiftly, first in the state courts
(Ohio in 1962) and then in the federal district courts (Maryland
in 1964).

Impact of Federal Court Action. As a result of the above United
States Supreme Court decisions, apportionments of one or both
branches of 45 state legislatures have been challenged in the
courts since 1962, including the former 1945-based apportionment
of the Massachusetts House of Representatives. In 26 of these 45
states, the expected final resolution of these challenges is awaited,
while in 19 other states such controversies have been fully settled.
“One-man, one-vote” lawsuits directed against malapportioned local
government elected bodies are reported in 23 states, not including
Massachusetts (which has some badly malapportioned city coun-
cils).

Massachusetts Constitutional Proposals
The two proposals of Boston Representatives Robert H. Quinn

and Paul Murphy seek correction of Massachusetts’ constitutional
provisions which appear to conflict with one or more of the fore-
going judicially-prescribed legislative apportionment criteria.

House, No. 2980 of 1965, specifically mentioned in the Legisla-
tive Research Council study directive, proposes substitution of “in-
habitants” for “legal voters” as the basis of apportioning the Senate
and House of Representatives. According to the authors of House,
No. 2980, that measure failed by oversight to make the same sub-
stitution in the case of Executive Council apportionment. These
sponsors would prefer to continue the “legal voters” criterion be-
cause it provides for fair apportionment reflecting the willingness
of the citizens concerned to obey Massachusetts’ simple registration
procedure. But they are uncertain as to the reaction of the United
States Supreme Court.
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Federal district courts have approved “legal” (registered) voters
as the basis of apportioning the Vermont and Hawaiian state legis-
latures, since these states have bona fide voter registration pro-
grams without any racial or other “invidious” discrimination. The
Federal Supreme Court is now considering appeals challenging
“legal voter” apportionment in Hawaii on the claim that population
apportionment should be used. The sponsors of House, No. 2980
favor voter-based apportionment if it withstands that federal test.

House, No. 2980 would retain the mid-decade state decennial
census as the means of determining the number of Massachusetts
“inhabitants” for these apportionment purposes.

The companion constitutional amendment proposal, House, No.
2979 of 1965, would: (1) provide for the division of each county
into House districts by the Legislature rather than by county com-
missioners and apportionment boards; (2) eliminate the constitu-
tional guarantee of at least one House member per county; (3) re-
quire House districts of compact, contiguous territory which may
not have populations varying more than 10% from the average
statewide number of legal voters per legislator; and (4) require
decennial local reapportionment. Proponents would substitute “in-
habitants” for “legal voters” in this measure if House, No. 2980
prevails. Multi-member House districts, with the three-member
maximum, would be retained. Advocates of House, No. 2979 deem
it necessary in view of federal court decisions hostile to one-seat-
per-county guarantees. Short of such a constitutional amendment,
the only available alternative is a statutory merger of small Dukes
and Nantucket counties with a neighboring mainland county, to
form a new county of sufficient population or legal voter size to
meet sound apportionment requirements.

Massachusetts Census Uses

For many years, Massachusetts has used census data in various
ways to apportion the General Court and other elected bodies, to
regulate governmental organization and functions, and to deter-
mine aspects of state and local fiscal administration. This com-
plicated usage is reviewed briefly below.

Apportionment of Elected Bodies. As indicated above, constitutional
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provisions require a state mid-decade decennial census of “inhabi-
tants” and “legal voters” for the purpose of apportioning the Leg-,
islature and Executive Council. That census is performed by mun-
icipal officials under supervision of the State Secretary at a cost
of a little over $76,000 to the state, and of over $500,000 to the
351 municipalities.

Massachusetts uses different criteria to determine “inhabitants”
(e.g. population) under its state decennial census, than prevail in
the federal census. In general, to be counted as an “inhabitant” of
the state and one of its localities by the state census, one must be
legally domiciled there. In contrast, the federal decennial census
counts many persons in the state and local population who are
legally domiciled elsewhere. Hence, there are significant state vs.
federal census results for the same area, quite apart from differ-
ences attributable to the five-year time gap.

Election Administration. At a local cost of over $750,000 yearly,
the municipalities also conduct a mandatory “annual listing” of
local residents which is used in connection with permanent voter
registration and the apportionment of local elected bodies.

Governmental Organization and Functions. The State Constitution
also uses population (“inhabitants”) to control municipal incor-
porations. Similarly, many statutory provisions use population cri-
teria to regulate: (1) local agency organization; (2) civil service
and other personnel actions; (3) local governmental services to the
public, notably in regard to education, public health, recreation,
and public safety; (4) local responsibilities for the licensing of
pedlars, stables, and alcoholic beverage sales; and (5) local duties
under the vital statistics laws.

Fiscal Administration. Finally, Massachusetts statutes utilize counts
of “inhabitants”, “population”, and “residents” by the state and
federal decennial censuses, or by state and local agencies in deter-
mining: (1) state aid to local schools, libraries and regional health
districts; (2) local sharing of certain state park and beach costs;
(3) local sharing of the regional district expenses for air pollution
control, mass transportation, parks, planning and other functions,
and (4) on the basis of the federal decennial census, state sharing
of interstate compact costs.
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Abolition of State Decennial Census

Views of Proponents of Slate Census Abolition. Abolition of the state
decennial census is favored by certain local officials and others
who feel that the data obtained from the federal decennial census
is adequate for state and local purposes. They believe that such
federal census data permits elimination of aliens, institutional popu->
lations, and other elements, in order to determine a suitable “do-
miciled population” base for legislative apportionment and other
purposes. They note, also that in 1970 and subsequent years, voter
registration data must be compiled by the federal decennial census
under the Civil Rights Act of 1964.

Hence, it is argued, both types of information now sought by
the state census will be available without cost to the state, from
federal census authorities. Proponents accordingly urge abolition
of the state census, which they characterize as needless, costly,
and a nuisance. In support of that view, they cite “active” state
censuses in only two other states (lowa and Kansas), whereas in
practice another 44 states rely upon federal census data for their
constitutional and statutory purposes. The residue of three states
reportedly use neither federal nor state periodic censuses (Ariz.,
Ha. and Vt.).

Views of Opponents of State Census Abolition. In contrast, oppo-
nents of state census abolition stress the desirability of federal and
state census data now available at alternating five-year intervals,
for state and local planning and economic development purposes;
some of these opponents would agree to discontinuance of the state
census only if the federal census of population is placed on a five-
year rather than the present decennial basis. These opponents are
concerned especially over rapid shifts of population which, in their
view', pose critical public policy questions, for which data is es-
sential at more frequent intervals than ten years.

Mistakes reportedly committed in the 1960 federal decennial
census have been argued by other opponents as grounds for re-
taining the state decennial census. These opponents cite sharp
criticisms of 1960 federal census practices by the federal district
court in the Hawaii legislative apportionment case in 1964.
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STATE AND LOCAL APPORTIONMENTS
(Proposed Constitutional Amendment)

Origin of Study

The unnumbered joint order, reprinted on the inside of the front
cover of this report, directed the Legislative Research Council to
study two closely-related proposals affecting censuses and legis-
lative apportionment. The first of these two proposals, phrased
in general terms by the order, suggests possible abolition of the
Massachusetts state decennial census, and the future use of fed-
eral decennial census data by the state “for all constitutional and
statutory purposes” as an economy measure. The more precise
second proposal, House, No. 2980 of 1965, calls for a legislative
constitutional amendment providing for apportionment of the
Senate and House of Representatives on the basis of population
rather than “legal” (registered) voters as at present.

Nature of Massachusetts Census Usage

For many years, Massachusetts has used census data in various
ways to apportion the General Court and other elected bodies, to
regulate governmental organization and functions, and to deter-
mine aspects of state and local fiscal administration. This com-
plicated usage is reviewed briefly below.

Apportionment of Elected Bodies. Constitutional provisions, re-
printed in Appendix A, require a state decennial census of “in-
habitants” and “legal voters” midway in each decade, and use
of that count of “legal voters” once each decade to apportion
seats in the bicameral General Court and unicameral Executive
(Governor’s) Council so as to reflect equal numbers of registered

Gllip (Cmununmu'alth nf MassarljiiarHa

CHAPTER I. LEGISLATIVE BACKGROUND
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voters.1 The state decennial census is performed by municipal
officials under supervision of the State Secretary, mostly at lo-
cal expense. Massachusetts also utilizes permanent voter regis-
tration which keeps registers of voters up-to-date through a man-
datory “annual listing” of local residents (G.L. c. 51). By statute,
the numbers of “legal voters” indicated by the state census or
local voting registers are also used to apportion city councils,
representative town meetings and other local elected bodies. 2 In
contrast, the General Court establishes congressional districts on
the basis of population reported by the federal decennial census,
conformable to federal constitutional mandate.3

Governmental Organization and Functions. Aside from electoral
apportionment, the State Constitution uses population (“inhabi-
tants”) to control municipal incorporations.4 Similarly, many
statutory provisions use population criteria to regulate: (1) the
organization of local boards and departments; (2) the application
of civil service and other personnel requirements; (3) local gov-
ernmental services to be provided to the public, notably in re-
gard to education, public health, recreation, plumbing safety and
markets; (4) local responsibilities for the licensing of pedlars,
stables, and alcoholic beverage sales; and (5) local duties under
the vital statistics laws.

Fiscal Administration. Finally, by statute, Massachusetts state-
local fiscal administration utilizes counts of “inhabitants”, “pop-
ulation”, and “residents” by the state and federal decennial cen-
suses, or by state and local agencies on an annual or other basis.
Such counts play a part in determining: (1) state aid to local
schools, libraries and regional health districts; (2) local sharing
of state costs for acquiring and administering certain parks and
beaches; (3) local sharing of the regional district expenses for

1 Mass. Constit, Amendment Arts. XVI (1855), XXI (1857), XXII (1857),
LXIV (1918) and LXXI (1930).

2 G.L. c. 43A, s. 3; G.L. c. 54, ss. 1-10; special statutes applicable to individual
cities and towns.

3 U.S. Constit., Art. I, s. 2 and Amendment XIV, s. 2; Mass. G.L. c. 57, s. 1.
4 Under Mass. Constit., Amendment Arts. II (1821) and LXX (1926), a town

must have 6,000 inhabitants to establish a representative town meeting
system of government, and 12,000 inhabitants to become a city.
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air pollution control, mass transportation, parks, planning and
other functions, and (4) on the basis of the federal decennial
census, member state shares of costs of interstate compact serv-
ices.

This study assignment reflects the public agitation for con-
stitutional reform which has swept the Commonwealth during the
past decade. Thus, four constitutional amendments were finally
ratified by the voters at the recent 1964 state biennial election,1

and another four await voter decision at the upcoming 1966 state
biennial election.2

During the legislative constitutional convention of 1963, the
Legislative Research Bureau was asked for memoranda on five
constitutional proposals. 3 Subsequently, a joint order (Senate,
No. 871 of 1964) required Council reports on four constitutional
amendments4 which were then approved a second time by the
1965 General Court and now await final approval by the voters
late this year.

The present study assignment requires the Council to report
on the two following constitutional proposals, sponsored by the
Democratic House Majority Leader, Representative Robert H.
Quinn of Boston, and by Representative Paul Murphy of Boston:
(1) House, No. 2979 of 1965 (reprinted in Appendix B), seeking
elimination of county distortions in the apportionment of the
House of Representatives; and (2) House, No. 2980 of 1965, pro-

Study Assignment to Research Council

1 Relative to four-year terms for the Governor and other constitutional ex-
ecutive officers (Amendment Art. LXXXII), continuity of government
(Amendment Art. LXXXIII), state credit (Amendment Art. LXXXIV) and
Supreme Judicial Court advisory opinions (Amendment Art. LXXXV).

2 Relative to local industrial development, municipal home rule, joint “team”
election of the Governor and Lieutenant-Governor, and the procedure for
reorganizing agencies of the executive branch of the state government.

3 Mass. Legislative Research Bureau, Pros and Cons of Five 1963 Mass. Home
Proposals (5/20/63, 7pp. mimeographed).

4 Mass. Legislative Research Council reports of 1965: Industrial Development
of Cities and Towns (Senate, No. 947, 74pp.), Executive Branch Reorganiza-
tion (Senate, No. 948, 103pp.), Joint Election of Governor and Lieutenant-
Governor (Senate, No. 949, 31pp.), and Municipal Home Rule (Senate, No.
950, 135pp.).
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posing to base state legislative apportionment upon population
rather than upon numbers of “legal voters”.

Both measures reflect the concern of their authors that exist-
ing Massachusetts legislative apportionment criteria may violate
requirements of the Equal Protection Clause of the United States
Constitution as interpreted by the recent “one-man, one-vote” de-
cision of the Federal Supreme Court in Baker vs. Carr1 and
Reynolds vs. Sims. 2 It is feared these decisions emphasizing pop-
ulation may jeopardize the “legal voter” formula of apportion-
ment in use in Massachusetts. Moreover, suspicion attaches to
Massachusetts constitutional provisions assuring each county at
least one seat in the House of Representatives, since these result
in substantial “over-representation” for the two smallest Mas-
sachusetts counties of Dukes and Nantucket. These two counties
contained only 3,612 legal voters and 2,090 legal voters, respec-
tively, as against an average of 10,460 such voters per legislator
required under the 1955 state census if equal representation is
to be applicable in the House of Representatives.

The two measures were assigned to the Joint Committee on
Constitutional Law which conducted public hearings in mid-Feb-
ruary with but few witnesses testifying. Subsequently, on April
13, 1965 that Committee reported favorably on House, No. 2980
relative to apportionment by population, but unfavorably on
House, No. 2979 proposing removal of the county limitation on
equal apportionment of the House. Both constitutional proposals
were placed on file, and were later withheld from the calendar
for the joint constitutional conventions of 1965.

On May 13, 1965, Senate President Maurice A. Donahue of
Hampden, Chairman of the Legislative Research Council, pro-
posed the unnumbered joint order calling for a study by the Coun-
cil relative (a) to House, No. 2980 and 1965 and (b) to possible
economies which a 1960 Research Council report3 has indicated
are feasible through replacement of the state decennial census by

1 369 U.S. 186 (1962), relative to Tennessee.
2 377 U.S. 533 (1964), relative to Alabama, Colorado, Delaware, Maryland,

New York and Virginia.
3 Mass. Legislative Research Council, A Single Annual Listing of Local Re-

sidents, Senate, No. 485 of 1960, 77pp.
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federal decennial census “for all constitutional and statutory pur-
poses”.

Upon recommendation of the two Rules Committees, the Sen-
ate adopted that order, which was then adopted by the House
of Representatives in concurrence on May 20, 1965, as recom-
mended by the House Committee on Ways and Means.

This Legislative Research Council report discusses census and
apportionment practices and problems, pertinent to the above
two constitutional proposals of Representatives Quinn and
Murphy. The five following chapters discuss (a) the apportion-
ment of elected bodies in Massachusetts, (b) one-man one-vote
apportionment criteria, (c) the proposed Massachusetts appor-
tionment basis, (d) state and federal decennial censuses, and (e)
abolishing the Massachusetts decennial census.

The report does not attempt to cover all phases of this complex
apportionment issue beyond the highlights of relevant issues and
practices. Footnotes indicate sources of more detailed informa-
tion.

To develop the background of this study, Bureau staff con-
ferred with the sponsors of the constitutional proposals under
study, with officials of the Department of the State Secretary and
with other interested legislators and departmental representatives
who expressed interest in apportionment and the census. Also
used were working papers which had been assembled for two
past Research Council reports titled, respectively, A Single An-
nual Listing of Local Residents (Senate, No. 485 of 1960; 77pp.
printed) and Constitutional and Statutory Powers of the Execu-
tive (Governor’s) Council (4/16/64; 57pp. mimeographed). Use
was made of the voluminous “one-man one-vote” apportionment
materials brought together at the request of legislative leaders
reflecting vigorous debates on that subject in the General Court,
Congress, the National Legislative Conference, and the Assembly
of States.

This whole body of research information was supplemented by
further data furnished by (a) the Federal Census Bureau; (b)

Study Scope and Procedure
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i 369 U.S. 186 (1962), relative to Tennessee.
2 377 U.S. 533 (1964), relative to Alabama, Colorado, Delaware, Maryland,

New York and Virginia.
3 Mass. Legislative Research Council, A Single Annual Listing of Local Re-

sidents, Senate, No. 485 of 1960, 77pp.



SENATE —No. 771.1966.] 25

federal decennial census “for all constitutional and statutory pur
poses”.

Upon recommendation of the two Rules Committees, the Sen-
ate adopted that order, which was then adopted by the House
of Representatives in concurrence on May 20, 1965, as recom-
mended by the House Committee on Ways and Means.

This Legislative Research Council report discusses census and
apportionment practices and problems, pertinent to the above
two constitutional proposals of Representatives Quinn and
Murphy. The five following chapters discuss (a) the apportion-
ment of elected bodies in Massachusetts, (b) one-man one-vote
apportionment criteria, (c) the proposed Massachusetts appor-
tionment basis, (d) state and federal decennial censuses, and (e)
abolishing the Massachusetts decennial census.

The report does not attempt to cover all phases of this complex
apportionment issue beyond the highlights of relevant issues and
practices. Footnotes indicate sources of more detailed informa-
tion.

To develop the background of this study, Bureau staff con-
ferred with the sponsors of the constitutional proposals under
study, with officials of the Department of the State Secretary and
with other interested legislators and departmental representatives
who expressed interest in apportionment and the census. Also
used were working papers which had been assembled for two
past Research Council reports titled, respectively, A Single An-
nual Listing of Local Residents (Senate, No. 485 of 1960; 77pp.
printed) and Constitutional and Statutory Powers of the Execu-
tive (Governor’s) Council (4/16/64; 57pp. mimeographed). Use
was made of the voluminous “one-man one-vote” apportionment
materials brought together at the request of legislative leaders
reflecting vigorous debates on that subject in the General Court,
Congress, the National Legislative Conference, and the Assembly
of States.

This whole body of research information was supplemented by
further data furnished by (a) the Federal Census Bureau; (b)

Study Scope and Procedure
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the Secretaries of State, elections agencies and legislative re-
search agencies of 45 other states; (c) the Massachusetts Depart-
ment of the State Secretary; and (d) 179 Massachusetts munici-
palities which answered Research Bureau questionnaires.

General Pattern of Elected Bodies and Officers

Constitutional Aspects. In Massachusetts, as in other states,
the constitution and statutes provide for election by the people
of many types of state and local legislative and administrative
bodies, and of various individual administrative officers.

The State Constitution provides for election of (a) a bicameral
“General Court”, (b) a unicameral “Executive” or “Governor’s”
Council, and (c) six constitutional officers, a Governor, Lieu-
tenant-Governor, State Secretary, Attorney-General, Treasurer
and Receiver-General, and Auditor.1 It also directs the General
Court to provide for the election and terms of four types of county
officials, viz; (1) sheriffs, (2) district attorneys, (3) registers of
probate, and (4) clerks of courts of county-wide jurisdiction.2

Similarly, popularly-elected “limited” or “representative” town
meetings are authorized for large towns.3 Finally, it recognizes
certain other types of local bodies, without discussing the meth-
ods of their selection, such as town clerks and boards of select-
men.4

Unlike most states (36), Massachusetts has an appointive ju-
diciary, composed solely of judges designated by the Governor
with Executive Council approval, and requires neither the popu-

CHAPTER H.

APPORTIONMENT OF ELECTED BODIES
IN MASSACHUSETTS

1 Mass. Constit., Amendment Arts. LV (1918), LXXX (1950) and LXXXII
(1964).

2 Mass. Constit., Amendment Arts. XIX (1855).
3 Mass. Constit., Amendment Arts. II (1820) and LXX (1926)

4 Mass. Constit., Part 11, c. I, s. 11, Art. II; Amendment Arts. XXI (1857),
XXII (1857), and LXXI (1930).
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lar election or confirmation of those officers as is the frequent
practice elsewhere. 1

The General Court has from time to time created other elec-
tive or appointive officers and bodies deemed desirable, in exer-
cise of its constitutional authority

... to make, ordain, and establish, all manner of wholesome and rea-
sonable laws . . . not repugnant or contrary to this constitution, as they
judge to be for the good and welfare of this Commonwealth, and for
the government and ordering thereof . . . and to name and settle annually,
or provide by fixed laws for the naming and settling of all civil officers
within said commonwealth; the election and constitution of whom are
not hereafter in this form of government otherwise provided for; and
to set forth the several duties, powers, and limits, of tire several civil
and military officers of this commonwealth .

. . (Mass. Oonstit., Part XI,
c. I, s. I, Art. IV, effective since 1780).

None of the State offices created by statute have been placed
upon a popularly elected basis, and hence the few state officers
who are elected are solely those specified by the Constitution.
However, popular election of local bodies and individual officers
has been provided by law in many instances. Thus, in addition
to county officers whose popular election is required by the Con-
stitution, the General Court has provided by law for such election
also of county commissioners (supervisors), registers of deeds,
and county treasurers (G.L. cc. 34-36). A few county board
members are elected by other county officials or employees
(for example, certain members of county contributory retire-
ment boards); other county employees are appointed.

At the municipal level, the more important popularly-elected
officers and bodies under statute include: (1) mayors; (2) mem-
bers of city councils and boards of aldermen; (3) moderators of
town meetings; (4) “limited” or “representative” town meeting
members; (5) town boards of selectmen; (6) school committees;
(7) town clerks; (8) assessors; (9) treasurers and tax collectors;
(10) town auditors; (11) boards of health; (12) boards of public
welfare; (13) housing authority members; (14) library trustees;
(15) highway surveyors and road commissioners; (16) boards of
public works; (17) water and sewer commissioners; (18) tree

i Mass. Constit, Part 11, c. 11, s. I. Art. IX.
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wardens; (19) park and recreation commissioners; and (20) plan-
ning boards.

Apportioned Bodies in Massachusetts. All of the above cited
officials are elected at-large, except for (1) the 280 members
of the General Court, (2) the eight members of the Executive
Council other than the Lieutenant-Governor, (3) members of 28
of the state’s 39 city councils and boards of aldermen, (4) mem-
bers of the 42 limited town meetings of Massachusetts, and (5)
members of five of the 346 local school committees1 and of at least
one town board of public works.

By constitutional mandate, discussed below, seats in the Gen-
eral Court and Executive Council must be so apportioned that
they represent approximately equal numbers of registered vot-
ers. By statute, the General Court for many years has also ap-
plied this “rule of thumb” to the apportionment of all other bod-
ies whose members may be elected by the voters on other than
an at-large basis.

Apportionment of the State Legislature

Historical Background
Evolution of Bicameral General Court? The Massachusetts

General Court is the nation’s second oldest legislature (1628).
Originally the government of the Massachusetts Bay Colony con-
sisted of (1) a Governor, Deputy Governor and 18 Assistants chos-
en annually from among the “freemen” (i.e. stockholders) of the
Colony, and (2) a “Create and Generali Courte” of such free-
men. Legislative authority was vested in the General Court and,
later, certain judicial responsibilities were added. As a result
of the growth of the Colony, the General Court was reconstituted
in 1634 as a unicameral representative body; and, ten years later
a bicameral system was created when the Governor’s Assistants
became a separate “upper” house.
1 The five communities belonging to the South Berkshire Regional School

District do not maintain individual municipal school committees concurrently
with the regional school committee.

2 This text borrows liberally from the following source: Mass. League of
Women Voters, The Great and General Court The Legislature of the
Commonwealth of Massachusetts, Boston, Mass., May 1965, 47 pp.



1966.] SENATE —No. 771. 29

In 1691, the locally-elected Governor was replaced by a Gov-
ernor named by the Crown, who was given veto power (a) over
legislation, and (b) over the nominations of candidates for the
new Governor’s Council which replaced the Assistants as an up-
per house. The Legislature continued with much-reduced powers
until the American Revolution, when it was superceded by a rev-
olutionary General Court of town representatives.

Constitution of 1780. The Massachusetts Constitution of 1780,
still in effect with 85 amendments added, established a state
government consisting of legislative, executive, and judicial
branches. The General Court and the Governor’s Council no long-
er exercised judicial functions. Moreover, the Governor’s (“Ex-
ecutive”) Council was stripped of legislative powers, and was
reconstituted as part of the executive branch sharing certain
powers with the Governor.

The General Court was reorganized as a bicameral body, com-
posed of a Senate of 40 members and a House of Representatives
in which the total number of members was not limited. The Con-
stitution required Senate seats to be apportioned by statute
among districts established by the General Court, in proportion
to “the public taxes paid”. 1 House seats were apportioned to
towns on the basis of “ratable polls” (legal voters), namely: (a)
every town of 150 voters or less was assigned one seat; (b) every
town of 375 voters, two seats; (c) every town of 600 voters, three
seats; and (d) every larger town, three seats for the first 600
voters, plus one additional seat per additional 225 voters.2

Changed Legislative Apportionment. In 1836 a new and much
more complex formula for allocating House seats on a poll tax
basis to each “city, town or district” was established by consti-
tutional amendment; this provision also permitted communities
to combine voluntarily in representative districts, and authorized
a state decennial census for these purposes.3 In 1840, “inhabi-
tants” as determined by the state decennial census were substi-
tuted by constitutional amendment for (a) taxes as the basis

1 Mass. Constit., Part IX, c. I, s. 11, Art. I (1780).
2 Mass. Constit., Part 11, c. I, s. 111, Art. II (1780).
3 Mass. Constit., Amendment Art. XII (1836).
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of Senate apportionment and (b) “ratable polls” as the basis for
House apportionment. 1

In 1857, two constitutional changes required the Senate and
House of Representatives to be apportioned on the basis of “legal
voters” rather than inhabitants. The Senate, which remained
fixed at 40 members, was to be apportioned by the General Court
itself. The House consisted henceforth of 240 members, appor-
tioned by county boards on the basis of statutory assignment of
seats to each county, following the state decennial census. Assign-
ment of legislative seats to towns as such was abolished in favor
of area districting; however, the General Court and county au-
thorities were forbidden to divide any city ward or town in estab-
lishing legislative district lines.2

With some modifications discussed below, this apportionment
policy has continued ever since. Meanwhile, the franchise —and
hence the number of “legal voters”— has been broadened by the
successive removals of property, poll tax and sex qualifications
for voting.3 On the other hand, residence and literacy require-
ments for voting were incorporated into the Constitution in 1820
and 1857 respectively. 4 Today, the Massachusetts electorate to-
tals 2.64 million voters.

General Requirements. Legislative reapportionment of “redis-
tricting” in Massachusetts is regulated primarily by the 1857
Amendments of the Massachusetts Constitution (Articles XXI and
XXII) as revised in 1930 (by Amendment Article LXXI).

These articles (reprinted in Appendix A) constitute most of
the source of apportionment requirements discussed below. They
direct the General Court, at its first session after each mid-decade
state decennial census of “legal voters” and “inhabitants”, (a)
to divide the Commonwealth into senatorial districts, and (b)

Present State Constitutional Requirements

1 Mass. Constit., Amendment Art. XIII (1840).
2 Mass. Constit., Amendment Arts. XXI and XXII (1857)
3 Mass. Constit., Amendment Arts. XXVIII (1881), XXXII (1891), and LXVIII

(1924); U.S. Constit., Amendments XIX (1920) and XXIV (1964). Religious
qualifications for voters were ended by (a) Mass. Constit., Part I, Art. 11l
(1780) and (b) U.S. Constit, Amendments I (1791) and XIV (1868).

4 Mass. Constit., Amendment Arts. 11l (1821) and XX (1857).
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to “apportion” to each county the total number of House seats to
which it is entitled. These procedures must result in a newly-
apportioned General Court within four years following the first
Wednesday in January of the year in which the state decennial
census is conducted; thus the present 1965 state decennial census
is to be the basis of apportionment of the General Court which
takes office in January 1969.

Legislative districts must be established for ten-year periods,
and must be so drawn that each legislator, in his respective house,
represents “as nearly as may be” equal numbers of “legal voters”.
That latter term has been interpreted judicially to mean only
those persons who are duly registered as voters in a city or town
of the Commonwealth in conformity with the State Election Law
(G.L. cc. 50-51). 1 The Massachusetts Constitution lays down the
following basic qualifications for voting in state elections:

Every citizen of twenty-one years of age and upwards, excepting paupers
and persons under guardianship and persons temporarily or permanently
disqualified by law because of corrupt practices in respect to elections who
shall have resided within the commonwealth one year, and within the
town or district in which he may claim a right to vote, six calendar
months next preceding any .

.
. (state biennial) . . . election . . . shall

have a right to vote in such election . . . (and) ... no other person
shall be entitled to vote in such election.2

By statute, these voter qualifications, stipulated for biennial
state elections only in the Constitution, have been made general
for all elections (G.L. c. 51, s. 1). State law defines a “citizen”
of the Commonwealth as any citizen of the United States domi-
ciled in Massachusetts (G.L. c. 1, s. 1).

Equality of the franchise, which must be observed in legisla-
tive apportionment, is further guaranteed by Article IX of the
Declaration of Rights in the State Constitution. That provision
states “all elections ought to be free” and that “all inhabitants of
this commonwealth” possessing voting qualifications prescribed
by the Constitution shall “have an equal right to elect officers,
and to be elected, for public employments”.

Finally, the State Constitution empowers the General Court

1 Opinions of Justices, 247 Mass. 583 (1924).
2 Mass. Constit., Amendment Art. II (1821) as altered by Amendment Arts.

XXXII (1891, XL (1912) and LXVVII (1924).
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to limit, by statute, the time within which the above apportion-
ment actions may be challenged in the courts. Of course this state
constitutional clause does not affect the right of citizens to chal-
lenge state legislative apportionment actions in the federal courts.

Apportionment of 240-Member House of Representatives. The
apportionment of the 240-member House of Representatives is a
joint enterprise of the General Court and of county reapportion-
ment authorities under Article XXI of the Amendments to the
Constitution.

The Constitution directs the General Court, after each state
decennial census, to apportion its 240 seats among the several
counties of the Commonwealth; the total number of such seats
which each county is entitled to is based on its proportionate
share of all “legal voters” in the state. That share must be ascer-
tained by the General Court on the basis of the “special enumera-
tion” of legal voters in each city and town as compiled by the
state decennial census (with data broken down by wards in cities,
and by precincts in towns of 12,000 or more legally domiciled
“inhabitants”). The General Court must decide by statute whether
the division of each county into representative districts is to be
performed by the county commissioners of that county or by a
“board of special commissioners in each county as may for that
purpose be provided by law”. The General Court does not, itself,
draw the boundaries of the representative districts.

Upon passage of the above-described reapportionment enabling
statute, the State Secretary must certify to the county commis-
sioners or special reapportionment commission in each county the
number of representative seats to which that county is entitled.
Within 30 days after that certification or within such other pe-
riod as the statute specifies, each board of county commissioners
(or special reapportionment commission) must meet at a shire
town of their respective county to divide the county into repre-
sentative districts “of contiguous territory”. District lines may
not split (a) any city ward, (b) any town of less than 12,000 in-
habitants according to the state decennial census, or (c) any pre-
cinct in a larger town. Multi-member districts are permitted, pro-
vided that no more than three representatives may be elected by
any one representative district. The apportioning board must num-
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ber every district established by it, and file with the State Secre-
tary, county-treasurer, and each city and town clerk in the county
a report describing each district and indicating the number of
“legal voters” therein.

For the foregoing purposes, the coastal Town of Cohasset (an
exclave of Norfolk County) is included in the redistricting ar-
rangements of adjacent Plymouth County. However, no similar
constitutional provision is made for the Town of Brookline, an-
other exclave of Norfolk County surrounded by Suffolk and Mid-
dlesex Counties.

Massachusetts is organized in 14 counties, each of which is
created by statute rather than by constitutional provision. l Of
these 14 counties, 12 have boards of county commissioners, while
in two others the duties of such commissioners are performed
by other authorities (the Nantucket Town Selectmen in Nantuck-
et County; and the mayors, city councils, and selectmen of com-
ponent cities and towns in Suffolk County).

Of particular moment in regard to these county aspects of re-
apportionment of the House of Representatives is the following
constitutional provision which, in effect, requires each county to
be allocated one House seat regardless of the size of that county
in terms of “legal voter” population:

The House of representatives shall consist of two hundred and forty
members, which shall be apportioned by the general court, at its first
regular session after the return of each special enumeration, to the
several counties of the commonwealth, equally, as nearly as may be,
according to their relative numbers of legal voters . . .2

Apportionment of 40-Member Senate. Much briefer constitu-
tional provisions regulate the apportionment of the Senate by
the General Court, as follows:

. . . The general court shall, at its first regular session after the re-
turn of each special enumeration . . .

(of legal voters by the state decen-
nial census), divide the commonwealth into forty districts of contiguous
territory, each district to contain, as nearly as may be, an equal number
of legal voters, according to said special enumeration; provided, how-

1 The Counties of Barnstable, Berkshire, Bristol, Dukes, Essex, Franklin,
Hampden, Hampshire, Middlesex, Nantucket, Norfolk, Plymouth, Suffolk
and Worcester.

2 Mass. Constit, Amendment Art. XXI, 2nd paragraph.
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ever, that no town or ward of a city shall be divided therefor; and such
districts shall be formed, as nearly as may be, without uniting two
counties, or parts of two or more counties, into one district. . . . Each
district shall elect one senator .

. A

This language emphasizes adherence to county boundaries and
combinations of not more than two counties in forming senator-
ial districts, but permits variations from that policy. The State
Supreme Judicial Court has approved reasonable departures from
those county limitations, so long as no city ward is divided.2 Less
flexible criteria affect House apportionment.

State Judicial Review and Standards
Through the years, the Massachusetts Supreme Judicial Court

has asserted a right of judicial review with reference to com-
plaints that particular legislative reapportionment plans infringe
citizen rights of equal franchise under the Declaration of Rights
of the Constitution (Part I, Art. DC).3 However, the Court has
not established any hard and fast criteria of “reasonableness” in
the apportionment of state and local elected bodies. A reappor-
tionment of the State Legislature has never been ordered by the
Supreme Judicial Court although this nearly happened in 1963.

The principal judicial criteria of apportionment are summar-
ized under the following headings of (1) challenges of appor-
tionment plans, (2) one-man, one-vote aspects, (3) prompt reap-
portionment, (4) redistricting by the judiciary, (5) special as-
pects of House reapportionment, (6) water area aspects, and (7)
other criteria.

(1) Challenges of Apportionment Plans. The Supreme Judicial
Court has declared that the validity of apportionments may be
challenged in the courts by only (a) the Attorney-General of the
Commonwealth, or (b) a voter or voters resident in the district
where the ratio of voters per elected officer is allegedly greater
than the proper ratio. 4 Hence, such suits apparently may not be

i Mass. Constit, Amendment Art. XXII.
2 Attorney-General vs. Secretary of the Commonwealth, 306 Mass. 25 (1940).
3 Attorney-General vs. Suffolk County Apportionment Commissioners, 224

Mass. 598 (1916).

4 McGlue vs. Essex County Election Commissioners, 225 Mass. 59 (1916);
Donovan vs. Suffolk County Apportionment Commissioners, 225 Mass. 55
(1916).
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initiated by an “over-represented” voter who resides in a district
with a ratio of voters per officer which is less than that proper
ratio of representation. In this connection, it is interesting to
note that the Superior Court accepted, in 1963, a suit by a resi-
dent of Middlesex County who alleged, among other things, that
the over-representation of Suffolk County in the House of Repre-
sentatives resulted in “a loss of equality of effectiveness” of the
votes cast by citizens in all other counties. 1

(2) One-Man, One-Vote Aspects. In attempting to determine
whether any scheme of apportionment does violence to the cit-
izen’s right of equal franchise, the Court has refused to substitute
its own judgment for that of the apportioning authority, or to
strike down an apportionment plan merely because that plan
fails to achieve the nearest literal “approximation” to equality
of representation among districts “that an ingenious mind can
devise”.2 The Court has held that every reasonable presumption
must be made in favor of the apportioning authority, unless the
inequalities of any particular apportionment or legislative district
are so great, and means of avoiding them so clear, as to leave
fair-minded men in no reasonable doubt that there is a grave, un-
necessary, and vicious inequality. 3

Thus, in 1916 the Court declined to invalidate a plan for dividing
Essex County into representative districts which had been chal-
lenged as violative of the right of equal representation because
some districts varied 5% from the mathematically precise proper
ratio of voters per representative. 4 Similarly arguing that there
was no “unreasonable” effect upon any voter by virtue of modest
variations from such proper ratios, the Court in 1940 rejected
challenges of multiple House districts in Suffolk County and of
a Senate reapportionment statute.5

While apportioning authorities have been supported in these

1 Fishman vs. Secretary of Commonwealth, Superior Court, Suffolk SS., No.
555329 (1963).

2 Graham vs. Special Commissioners of Suffolk County, 306 Mass. 237 (1940).
3 Ibid.
4 McGlue us. Essex County Election Commissioners, 225 Mass. 59 (1916).
5 Attorney-General vs. Secretary of the Commonwealth, 306 Mass. 25 (1940);

Graham us. Special Commissioners of Suffolk County, 306 Mass. 237 (1940).
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cases, the Court has warned that it must grant relief when the
State Constitution is clearly infringed in a legislative apportion-
ment and citizen rights ignored. 1 Hence, redistricting plans un-
mistakably and palpably contrary to the rule of equality pre-
scribed by the Constitution would be in jeopardy.2

To date, the Supreme Judicial Court has not invalidated any
plan of state legislative apportionment on “one-man, one-vote”
grounds. Such a development nearly materialized in 1963, only to
be made moot by the House Reapportionment Act of that year
(c. 666).

(3) Prompt Reapportionment. The Constitution places “a high
and solemn obligation” upon the Legislature to reapportion the
Senate and House at the first legislative session after the return
of the state decennial census. This obligation, the Court has ruled,
continues in the event that the Legislature neglects to act within
the specified time, pending a succeeding state decennial census,
until the power is exercised and discharged. While legislative
delay thwarts the intention of the Constitution, it does not invali-
date tardy reapportionments; thus, in the opinion of the Court,
partial and delayed compliance with reapportionment require-
ments is enforceable. However, the Legislature may not enact a
statute which postpones the effective date of any reapportion-
ment beyond that specified in the Constitution. 3

(Jf) Redistricting by Judiciary. The Supreme Judicial Court
has not had to adjudicate a refusal, by the Legislature or by
county apportionment authorities, to draw legislative districts
which are constitutional. In its only pronouncement bearing on
this subject, the Supreme Judicial Court emphasized in 1940 that
the county apportionment boards and not the courts must
divide the counties into House districts and assign representatives
thereto.4

(5) Special Aspects of House Reapportionment. From time to
i Attorney-General vs. Suffolk County Apportionment Commissioners, 224

Mass. 598 (1916).

McGlue vs. Essex County Election Commissioners, 225 Mass. 59 (1916)
3 Lamson vs. Secretary of the Commonwealth, 341 Mass. 264 (1960); Opinion

of the Justices, 346 Mass. 791 (1963).

4 Graham vs. Special Commissioners of Suffolk County, 306 Mass. 237 (1940).
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time, the Court has been called upon to cope with efforts by the
House of Representatives and others to influence or to upset plans
prepared by the county commissioners or special county appor-
tionment boards for the division of such counties into House dis-
tricts.

Thus, in 1858, the Supreme Judicial Court warned that the
House of Representatives may not alter an apportionment plan
established by county commissioners, under the guise of exer-
cising the prerogative of the House 1 to judge the returns of elec-
tions and qualifications of its members.2 In 1939, the Court warned
the legislature that the constitutional separation of legislative,
executive and judicial powers3 would probably be violated if a
statute providing for special county apportionment boards re-
quired the Legislature to select members of those boards. 4 In
addition, a Court opinion of 1964 held that members of these
special county apportionment boards were constitutional officers,
and that their apportionment plans could not be set aside and
new reapportionments ordered by the Legislature. 5 Furthermore,
the Court indicated that such apportionment plans, once they
are filed by an apportionment board, may not be amended sub-
sequently by such board.6

(6) Water Area Aspects. The Supreme Judicial Court has in-
terpreted the constitutional requirement that Senate and House
districts be composed of “contiguous territory” to permit the in-
clusion, in a single district, of land areas which are separated
from one another but which abut upon the same body of water.
Such “territory”, in the Court’s view, includes water spaces, so
that municipalities having their only common boundary line in
tidewater between their land areas are “contiguous”7

(7) Other Criteria. Other requirements stipulated by the Su-
preme Judicial Court with regard to state legislative apportion-
ment are: (1) that statutes establishing legislative and con-

1 Mass. Constit., Part 11, c. I, s. 111, Art. X.
2 Opinion of the Justices, 76 Mass. 613 (1858)

Mass. Constit., Part I, Art. XXX,

4 Opinion of the Justices, 303 Mass. 615 (1939); Senate, No. 545 of 1939.
5 Opinion of the Justices, 347 Mass. 784 (1964).
8 Moran vs. Secretary of the Commonwealth, 347 Mass. 500 (1964).
7 Lamson vs. Secretary of the Commonwealth, 341 Mass. 264 (1960).
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gressional districts are not subject to referendum; 1 (2) that areas
consisting of less than all of a city or town cannot be guaranteed
status as a representative district for the election of House mem-
bers.2

The present Massachusetts General Court is apportioned on the
basis of the 1955 state decennial census of legal voters in the
Commonwealth. That apportionment should have been initiated in
1956, and made effective by January 7, 1959. However, political
considerations delayed apportionment until the state biennial elec-
tion of 1960 in the instance of the Senate, and until the state
biennial election of 1964 in the case of the House of Representa-
tives. By constitutional mandate, there must be a new reappor-
tionment of these two chambers on the basis of the 1965 state
decennial census, to become effective in January of 1969.

Senate Reapportionment Act of 1960. On the basis of a total
state count of 2.5 million legal voters according to the 1955 state
decennial census, each of the Commonwealth’s 40 senatorial dis-
tricts should embrace “as nearly as may be”, 62,765 voters. Very
close adherence to that average is reflected by the accompany-
ing Table No. 1 showing a variation ranging from a maximum
of plus 8.4% to minus 14.1% per district. Of the total of 40 sena-
torial districts, 29 varied by less than 5% in either direction. In
not a single instance did the number of voters in a senate district
deviate from the average by as much as 15%, which is the range
of variation recognized as “reasonable” by authorities such as
the American Political Science Association. 3 Hence, a high de-
gree of compliance with this ideal objective was achieved by the
General Court.

House Reapportionment Act of 1963. The present apportion-
ment of the House of Representatives was authorized by a statute
of 1963 (c. 666), enacted more than four years after the original

Legislative Reapportionment in 1960 and 1963

1 Opinion of the Justices, 254 Mass. 617 (1926).
2 Warren vs. Charlestown, 68 Mass. 84 (1854).

3 American Political Science Association, Special Committee on Congressional
Reapportionment, “The Reapportionment of Congress”, The American Poli-
tical Science Review, Vol. XLV, No. 1, March 1951, 297pp. At pp. 153-157.
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Table 1. Variations of Legal Voters ■per Senate District*

Average Statewide Voter Ratio (A.R.) = 62,765 Legal Voters Per Sen. District

Senatorial 1955 Legal % Spread Senatorial 1955 Legal % Spread
District Voters From A.R. District Voters From A.R.

Ist Hampden 68,053 +8.4% 2nd Essex 62,858 +0.1%
6th Suffolk 67,713 +7.8% 2nd Bristol 62,761 -0.1%
Frank. & Hampsh. 67,662 +7.8% sth Middlesex 62,598 —0.3%
Norf. & Middle 67,246 +7.1% Cape & Plym. 62,288 -0.8%
sth Suffolk 67,163 +7.0% Wor. & Hampden 61,952 -1.3%
7th Middlesex 66,515 +5.9% 3rd Worcester 61,913 —1.4%
4th Middlesex 65,735 +4.7% Ist Norfolk 61,681 —1.8%
Norf. & Suff. 65,567 +4.4% Ist Bristol 61,645 -1.8%
4th Worcester 65,468 +4.3% Plymouth 61,645 —1.8%
Middle. & Wor. 65,318 +4.0% 3rd Essex 61,640 -1.8%
2nd Hampden 64,996 +3.5% 6th Middlesex 60,859 —3.1%
Hampd. & Berks. 64,503 +2.7% 2nd Worcester 60,436 —3.6%
Ist Middlesex 64,400 +2.7% 4th Essex 60,368 -3.9%
3rd Bristol 64,267 +2.3 % 3rd Middlesex 60,316 -4.0%
3rd Suffolk 64,165 +2.2% Ist Suffolk 60,143 -4.2%
2nd Norfolk 64,024 +2.0% sth Essex 58,710 -6.5%
Ist Essex 63,430 +1.5% 2nd Suffolk 58,456 -6.9%
Berkshire 63,280 +0.8% 2nd Middlesex 55,703 -11.3%
7th Suffolk 63,154 +0.6% Ist Worcester 54,908 -12.6%
Norf. & Plym. 63,089 +0.4% 4th Suffolk 53,957 -14.1%

Based on 1955 State Census Count of Legal Voters, and Senatorial Districts
established by Chapter 432, Acts of 1960.

In that suit before the Superior Court, Representative Fishman
sought a writ of mandamus to order the State Secretary to con-
duct impending state primary and general elections of House
members on an at-large basis until the House of Representatives
could be reapportioned in districts which conformed with the
Constitution of Massachusetts. 1 The suit charged that changes
in population among the communities, and the attendant redis-
tribution of legal voters, had seriously imbalanced the House
apportionment plan, then based on the 1945 state decennial census.

1959 constitutional deadline. This development was the result of a
court action initiated by Representative Irving Fishman of New-
ton in 1962.

1 Fishman vs. Secretary of the Commonwealth, Superior Court, Suffolk
County, Case No. 555329 (1962-63).
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Suffolk County was alleged to be greatly overrepresented in
terms of legal voters per House seat, while 11 other counties
were underrepresented (from 11% to 68%). The suit did not chal-
lenge the overrepresentation of insular Dukes and Nantucket
Counties, each of which is guaranteed one representative by the
Constitution.

As a result, the Superior Court declared the House apportion-
ment “unconstitutional and void”, in that its continued use
abridged the petitioner’s right of equal franchise under both the
Massachusetts Constitution (Part I, Art. IX) and the Equal Pro-
tection Clause of the Federal Constitution (XIV Amendment, s.
1). The Court accepted the petitioner’s view that his voting rights
had been impaired by the willful failure of the General Court
to provide for a new House apportionment according to the 1955
census. However, as the Superior Court was in doubt as to how to
grant relief, it referred the case to the Supreme Judicial Court
for resolution of that aspect.

Shortly thereafter, the Legislature established a special com-
mittee which submitted a legislative proposal reapportioning the
240 House seats among the 14 counties, and providing for 12 gu-
bernatorially-appointed county reapportionment boards to divide
each county into representative districts based as nearly as pos-
sible on equal numbers of legal voters per representative. 1 From
the resulting 1963 law (c. 666) emerged the present House ap-
portionment consisting of 170 districts made up of 113 “one-mem-
ber”, 44 “two-member”, and 13 “three-member” districts. The lat-
ter multi-member districts occur mostly in urban and suburban
areas, where city wards and town precincts may not be split in
two in drawing district lines.

This apportionment has been the basis of House elections com-
mencing with that of 1964. It must be replaced, not later than
the first Wednesday of January 1969, by a new apportionment
utilizing the recently-completed 1965 state decennial census data.

Based on an average count of 10,460 legal voters per House
seat, 211 of the 240 House members come within the “reason-

1 Such boards were unnecessary in Dukes and Nantucket Counties, each of
which was entitled to but one representative.
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able” district variation of 15% above and below that average (or
varying from 8,891 to 12,029 such voters). The remaining 29
House members, or about an eighth of the total membership,
are elected by substantially greater variations from the average.
The more extreme instances of variations from the average ratio
of 10,460 voters per county occur in the counties of Nantucket
(2,090 legal voters), and Dukes (3,612 legal voters), and the main-
land 7th Hampden district (7,867 legal voters). At the other end
of this spectrum is the sth Hampden district (14,998 legal vot-
ers). Of the 29 malapportioned districts, nine have too few legal
voters whereas 20 have too many.

The task of devising equal House districts is complicated (a)
by the relatively small size of such districts required for the ap-
portionment of 240 House seats among 2.5 million voters and (b)
by constitutional requirements which guarantee at least one seat
per county, and prohibit division of any city ward, large town
precinct or small town. The fact that the entire area of the Com-
monwealth is organized into 39 cities and 312 towns poses furth-
er difficulties not confronted in apportioning legislatures of states
whose municipalities abut unincorporated territory Which is
susceptible of easy division.

The following Table 2 analyzes the distribution of legal voters.
Part A indicates the number of House members for various rang-
es in numbers of voters. Part B shows the largest and smallest
ratios of legal voters per House member in each of the 14 coun-
ties.

Urban vs. Rural Apportionment. Massachusetts has avoided
great rural overrepresentation and urban underrepresentation in
its state legislature, and leads the 50 states in fairness in that re-
spect, according to a recent national study of state legislative ap-
portionment.l In the other 49 states urban interests tend to be
underrepresented, whereas Massachusetts provides only a very
slight urban overrepresentation (about 8/10 of 1% in the House

1 University of Utah, Institute of Government, Western Political Quarterly,
Vol. XVII, No. 4, December 1964. Article by John P. White of Arizona State
University and Norman C. Thomas of University of Michigan, titled “Urban
and Rural Representation and State Legislative Apportionment.” At pp.
724-741.
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may be divided. The Council must be apportioned following the
state decennial census, within the same time interval required for
Senate and House apportionments. 1

The Massachusetts Constitution contains no specific provisions
relative to the apportionment of local bodies whose members
are elected mostly or entirely from individual districts rather
than at-large. However, both the General Court and the Supreme
Judicial Court consider those local bodies as being subject to the
constitutional guarantee of equality of the franchise (Part I, Art.
IX). The obligation of the General Court and local apportioning
authorities to preserve the equality of the franchise of each legal
voter has been stressed in at least four important Supreme Judi-
cial Court decisions since 1908.2

The most recent of these judicial pronouncements dealt with a
legislative proposal to redivide the City of Peabody into six new
wards which varied 2% above or below the average number of
legal voters per ward (House, No. 3495 of 1965). The new ward
plan, which would be subject to voter approval at a citywide ref-
erendum, was to replace a scheme of badly malapportioned wards,
some of which contained nearly three times as many voters as
others, though each ward elected one city councillor. The Supreme
Judicial Court warned that while the State Legislature may at-
tach such referendum provisions to a local reapportionment, vot-
er rejection of the new ward plan might well result in an uncon-
stitutional denial of the equal protection of the laws to voters ad-
versely affected by the then existing malapportionment (House,
No. 3893 of 1965).

The Constitution does grant specific authority to the General
Court to establish, or permit local establishment, of wards in

Apportionment of Local Elected Bodies

Constitutional Requirements

1 Mass. Constit., Amendment Art, XVI (1855), as modified by Amendment
Arts. XXII (1857) and LXXI (1930).
Graham vs. Roberts, 200 Mass. 152 (1908); Swift vs. Registrars of Voters of
Quincy 281 Mass. 271 (1932); Moore vs. Election Commissioners of Cam-
bridge, 309 Mass. 303 (1941); Opinion of the Justices, House, No. 3893 of
1965, 6pp.
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cities1 and voting precincts in towns,2 but is silent as to the size
thereof.

The apportionment of locally elected bodies is governed (a)
by the State Election Law (G.L. c. 54) and (b) by special stat-
utes applicable to individual communities. These statutes have
no “one-man, one-vote” aspects for officials elected at large, on
a community-wide basis. However, “one-man, one-vote” consider-
ations become significant when officials are elected by indivi-
dual wards or precincts as occurs in 28 of the 39 cities, and in all
42 Massachusetts towns possessing the “limited” or “representa-
tive” form of town meeting.

(a) City Requirements. From 1924 until 1965, the State Elec-
tion Law permitted but did not require each city council to
redivide its city into new wards containing equal numbers of vot-
ers “as nearly as can be ascertained”, at decennial intervals com-
mencing in 1924. In 1965, that statute was amended to provide
that

In 1974, and every tenth year thereafter, in March, a city, by vote of
its city council, may, or if the existing wards in such city do not contain,
as nearly as can be ascertained, an equal number of voters, shall, make
a new division of its territory into such number of wards as may be fixed
by law .

. . (i.e. by its charter). The boundaries of such new wards shall
be so arranged that the wards shall contain, as nearly as can be ascer-
tained and as may be consistent with well defined limits to each ward, an
equal number of voters .

. .

If, in April in any such year, a complaint in writing is filed with the
attorney general by ten or more voters of a city, alleging that such city
was required to make a new division of the territory thereof into wards
. . . but has failed to do so within the time limit therein provided, the
attorney general shall, if he is satisfied that the allegations

.
. . are true,

not later than the end of . . . May in such year, bring a petition
... in

the superior court to compel such city to comply with the provisions of
this section . . . (The) . . . superior court shall have jurisdiction in equity
to enforce said provisions . . . (via) . . . appropriate orders or decrees
. . . to ensure such new division being made not later than December
in such year . . . (G.L. c. 54, s. 1, as revised by Acts of 1965, c. 424).

Within 16 months following establishment of new ward bound-
aries, a city council must divide each of them into “compact and

Statutory Requirements

1 Mass. Constlt., Amendment Art. II (1821).
2 Mass. Constit., Amendment Art. XXIX (1885).
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contiguous” voting precincts inhabited by equal numbers of vot-
ers “as nearly as may be”, bounded by street centerlines or “oth-
er well defined limits”; no precinct may embrace more than 2,000
legal voters, or the territory of more than one Congressional dis-
trict (G.L. c. 54, ss. 2-4). The old wards must be retained, for
state election purposes only, until the next reapportionment of the
House of Representatives of the General Court (G.L. c. 54, s. 4).

The constitutionality of the above statutory provisions, with
their long nine-year delay of city reapportionment until 1974,
has not been tested. A considerable protraction of city malap-
portionment is possible under this statute in the instance of cities
which have not reapportioned within the past decade. Hence, to
avoid judicial difficulties, cities have been seeking special acts
reapportioning their wards, as in the recent instances in 1965
of Peabody (c. 608), Revere (c. 142) and Waltham (c. 739).

(b) Requirements re Towns. Town meetings have general au-
thority under the State Election Law to divide their towns into
“convenient voting precincts” upon recommendation of the town’s
board of selectmen. Such a precinct plan must utilize the center-
line of streets “or other well defined limits” as boundaries, and
it may not take effect sooner than December 31st following its
adoption by the town meeting. An existing precinct plan may be
altered in like manner. And, except in towns with limited town
meetings, precincts may be abolished by the town meeting (G.L.
c. 54, ss. 6-7, and 9).

In towns with limited town meetings, precincts for town elec-
tions are established, in nearly all instances, pursuant to special
charter provisions. These provisions: (1) authorize the board of
selectmen or a special districting board to divide the town into
a certain number of precincts; (2) authorize the town meeting
to require a redistricting of town precincts by such board, usually
no more frequently than at five-year intervals; and (3) specify
that these precincts consist of compact and contiguous territory.
Usually, each precinct of the town must contain, as nearly as
may be, an equal number of legal voters if it is to be used to elect
equal numbers of town meeting members. Otherwise, town meet-
ing members must be apportioned among the precincts in pro-
portion to the numbers of legal voters resident therein.
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Precincts of towns of 12,000 or more inhabitants may not be
altered between the time of the state census and the reapportion-
ment of the House of Representatives of the General Court. If
such a town is divided among two or more House districts, its
precincts may be revised only in the month of December immedi-
ately preceding the state decennial census year (G.L. c. 54, s. 9A).

In Massachusetts, the election of local officials to represent
wards or precincts is confined to the municipal level. Counties in
this Commonwealth possess no legislative powers, and hence have
no legislative bodies. The boards of county commissioners, chosen
at-large as are other county elected officials, have administrative
duties only.

City Councils. In the following 28 of the 39 cities of Massachu-
setts, all city councilmen or aldermen are elected to represent par-
ticular wards, or some are chosen on this ward basis while others
are chosen at-large by all city voters:

Attleboro Gardner New Bedford Quincy
Beverly Holyoke Newburyport Revere
Brockton Leominster Newton Salem
Chelsea Lynn North Adams Somerville
Chicopee Malden Northampton Waltham
Everett Marlborough Peabody Westfield
Fitchburg Melrose Pittsfield Woburn

Extended delays in redividing some of these 28 cities into new
wards have resulted in the development of rather significant mal-
apportionment over the years as city wards gained or lost popu-
lation, and hence legal voters. In some cases, this delay is attribut-
able to inattention by the city council, while in others it has re-
sulted from restrictions on the changing of ward and precinct
lines which happen also to be boundaries of congressional or
state legislative districts.

Using as a yardstick of reasonableness the 15% variation pro-
posed by the American Political Science Association as the maxi-
mum departure from the average number of voters per legislator,
malapportionment is revealed in the ward statistics reported by

Types of Apportioned Local Elected Bodies
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officials of at least seven cities in their local responses to Legis-
lative Research Bureau questionnaires. In each of these seven
cities shown in Table 3 below, every ward is entitled to an equal
number of city council seats (one, two or three) as specified by
the city charter.

Table 3. Legal Voters in Wards of Seven City Councils, 1965

Name of No. Legal Voters in Types of Ward: Max. Ward Variations
City Average Largest Smallest from Average Size

Chicopee 2,968 5,657 765 +90.5% to -74.3%
Everett 4,001 7,328 1,081 +83.2% to -73.0%
Gardner 1,892 2,429 1,310 +28.3% to -30.8%
Lynn 7,262 11,210 4,928 +54.3% to -32.2%
Newton 6,295 8,052 4,893 +27.9% to -22.3%
Quincy 7,926 11,464 5,026 +44.7% to -36.7%
Salem 3,328 4,052 2,047 +21.7% to -38.5%

Limited Town Meetings. In the 42 towns having a “limited”
form of town meeting, 1 that legislative body contains from 50
to 250 representatives elected from precincts. In addition, cer-
tain town officers elected on a townwide basis serve as members
ex officiis of that body. Commonly, the terms of the members
chosen by precincts are scheduled so that one-third of them must
be elected each year. The statutes provide for a distribution of
these precinct town meeting members intended to assure as nearly
as possible the same ratio of legal voters per member.

For the most part, towns with limited town meetings appear
to encounter less difficulty in revising their election districts than
do cities. However, when the 15% maximum variation guideline
is applied, it is evident that some degree of malapportionment
exists in a few of these towns also, due in large part to (1) very
rapid suburban population changes, and (2) limitations on revis-
ing precincts involved in state legislative apportionment. Appar-
ently, the resulting malapportionment is less extreme than in

1 Adams, Agawam, Amesbury, Amherst, Arlington, Athol, Auburn, Belmont,
Billerica, Braintree, Brookline, Danvers, Dartmouth, Dedham, Easthampton,
Fairhaven, Falmouth, Framingham, Greenfield, Lexington, Ludlow, Methuen,
Milford, Milton, Montague, Natick, Needham, Norwood, Plymouth, Randolph,
Reading, Saugus, Shrewsbury, South Hadley, Stoughton, Swampscott, Water-
town, Wellesley, W. Springfield, Weymouth, Winchester, and Winthrop.
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cities, as indicated in the following two sample towns whose pre-
cincts each elect the same numbers of town meeting members,
according to their responses to Legislative Research Bureau ques-
tionnaires.

Table + Legal Voters in Precincts of Two Towns with Limited Town Meetings

Name of No. Legal Voters in Types of Precincts: Max. Precinct Variations
Town Average Largest Smallest from Average SizeAverage Largest Smallest from Average Size

Framingham 2,486 3,017 2,023 +21.3% to —18.7%
Saugus 1,109 1,683 832 +51.6% to -25.0%

Other Elected Local Bodies. Only two other types of elected
local bodies with members chosen to represent wards or precincts
were reported to the Legislative Research Bureau, namely (a)
school committees in the five cities of Beverly, Chicopee, Holyoke,
Northampton and Westfield; and (b) a public works board in the
single town of Dartmouth. In the instance of these school com-
mittees, the same apportionment situation prevails as respects
the city council; in Dartmouth, the public works board members
are chosen by town meeting precinct, and hence are affected by
the apportionment of the town meeting.

Constitutional Provisions. The United States Constitution pro-
vides for a bicameral Congress which recognizes the status of
each state as an equal partner of limited sovereignty within the
federal union.

Each state is represented by two senators elected for stag-
gered six-year terms. 1 The House of Representatives consists of
such total number of members, elected for two-year terms, as

Federal Constitutional Requirements

CHAPTER HI.

ONE-MAN, ONE-VOTE APPORTIONMENT CRITERIA

Congressional Apportionment

1 U.S. Constit; Art. I, s. 3 (1787); XVII Amendment (1913).



SENATE —No. 771. [Feb.50

«

I

Congress determines. Each state has at least one member. The
total number of members is apportioned by statute among the
states following each federal decennial census, in proportion to the
“whole number of persons in each state” with two largely inop-
erative exclusions (untaxed Indians, and unlawfully disenfran-
chised adults) -

1 To assure a more rapid Congressional response
to changing public views, the Constitution provides only two-
year terms to members of the House of Representatives.2

The right to vote for both Senators and Congressmen must
be available to those citizens in each state who are qualified to
vote for the most numerous branch of the state legislature.3

Judicial Criteria. The United States Supreme Court has fol-
lowed a cautious course in formulating and applying judicial
criteria to congressional districting. In early cases, it refused to
invalidate malapportioned congressional districts, on the grounds
that this was a political question rather than a “justiciable” one.4

However, in a 1964 Georgia case, the Court reversed this policy
and approved judicial relief when districts are so disparate in
population per legislator as to debase any citizen’s vote.3 The
Court emphasized that state legislatures, in creating congression-
al districts, must conform to the intent of the Framers of the
Federal Constitution that as nearly as practicable “one man’s
vote ... is to be worth as much as another’s”; however, the Court
does not require mathematical precision in the effort.6

The United States Supreme Court has indicated no guideline as
to the maximum variation from the population-per-Congressmen
ratio which is “reasonable.” However, the United States District
Court at Port Huron, Michigan, in holding that state’s 1963 Con-
gressional reapportionment law invalid, declined to dabble in per-
centages of variation where the fundamental constitutional right
of voting was concerned. Instead, it held that while mathemati-
cally precisely equal districts were not expected of the state, vari-
1 U.S. Constit, Art. I, s. 2 (1787); XIV Amendment, s. 2 (1868); XV Amend-

ment (1870); XIX Amendment (1920).

2 U.S. Constit., Art. I, s. 2.
3 U.S. Constit., Art. I, s. 2 (1787); XVII Amendment (1913).

4 For example, see Colgrove vs. Green, 328 U.S. 549 (1946).
5 Wesberry vs. Sanders, 376 U.S. 1 (1964).
6 Ibid.
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ations must be de minimis in that they may not result in sub-
stantial and unnecessary inequalities between districts and hence
inhabitants. Thus, the district court deemed unacceptable varia-
tions of as few as 10,000 people between districts, regardless of
the fact that this 10,000 represented but “a small percentage” of
the entire voting population; and it denied that such a number
of people could not be divided properly among the districts. 1

The federal and state courts have noted that the Federal Con-
stitution does not specifically require congressional districts of
compact, contiguous territory, though such standards may be pre-
scribed by Congress in statutes directing the states to redraw
their congressional districts, or by the state themselves.2 In a
case involving a local elected body, the Court has warned that
deliberate gerrymandering of district lines so as to segregate par-
ticular ethnic groups within a district may violate the XV
Amendment prohibition against abridgment of the voter’s fran-
chise by reason of race or color, even if not disparate; and a later
minority opinion raised the possibility of the application of this
criterion to congressional districts.3

In election of both United States senators and congressmen,
the Court has long asserted that the right to vote for these of-
ficers derives from the Federal Constitution even though states
may establish voter qualifications. It involves a right to have each
vote counted fairly, which Congress may protect by statute. 4

Federal election laws presently fix the membership of the Fed-
eral House of Representatives at 435, and direct the President
to send to Congress after each federal decennial census a report

Federal Statutory Requirements

1 Calkins et al vs. State Secretary of Michigan, et al., U.S. Distr. Crt, Eastern
Div. of Michigan at Port Huron, Civ. Action No. 22720, March 26, 1964.

2 Wood vs. Broom, 287 U.S. 1 (1932; Colgrove vs. Green, 328 U.S. 549 (1946);
Brown vs. Saunders, 166 S.E. 105 (1932), 159 Va. 28.

3 Gamillion vs. Lightfoot, 364 U.S. 339 (I960); Wright vs. Rockefeller, 376
U.S. 52 (1964).

4 Ex Parte Yarbrough, 110 U.S. 651 (1884); McPherson vs. Blacker, 146 U.S.
1 (1892); Wiley vs. Sinkler, 179 U.S. 58 (1900); Swafford vs. Templeton, 185

U.S. 487 (1902). U.S. vs. Mosley, 238 U.S. 383 (1915); and U.S. vs. Classic,
313 U.S. 299 (1941).
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indicating (a) “the whole number of persons in each state” ex-
clusive of untaxed Indians, and (b) the number of congressmen
to which each state is entitled by that census under the equal pro-
portions method of apportionment (each state to have at least
one congressman). 1 That method bases representation on the
arithmetic mean of successive numbers of congressmen.

Aside from this general requirement, the federal election laws
establish no standards which states must comply with in com-
posing congressional districts. However, prior to 1929, Congress
did require that in any state entitled to more than one congress-
man, such officers be elected from districts composed on con-
tiguous and compact territory containing as nearly as practicable
an equal number of inhabitants.2

In 1964, Congress failed to act on six legislative proposals which
would fix certain standards for state congressional redistricting,
including (1) single member districts, (2) compactness and con-
tiguity of territory, (3) approximately equal populations, and (4)
a limit on the degree to which congressional districts might vary
from the population per congressman ratio.3 On that latter vari-
ation score, one bill proposed a 10% limitation, two advocated a
limit of 15% and three a maximum allowable variation from that
ratio of 20%.

At this time, Massachusetts is divided into 12 congressional
districts of compact, contiguous territory which were established
by the General Court in 1962 (c. 315), on the basis of the 1960
federal census of population. These 12 districts range from 11.6%
above the ideal 429,048 population per congressman ratio (9th
district) to 12.4% below that ratio (Ist district), as indicated in
Table 5 below. Thus, as recommended by the Joint Special Com-
mittee on Congressional Districts,4 the deviation from the ideal

Massachusetts Congressional Districts

i 2 U.S.C. 2a.
Mass. Joint Special Committee on Congressional Districts, Report, House,
No. 3150 of 1962, 30 pp., plus maps. At pp. 11-12.

3 H.R. Nos. 699, 1128, 2838, 4340, 7343 and 11650.
4 House, No. 3150 of 1962. supra.
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ratio was kept within the 15% range urged by the American Po-
litical Science Association. 1

Table 5. Deviations of Populations of 12 Massachusetts
Congressional Districts from the General Average*

District Population Deviation District Population Deviation
Congr. 1960 Percent Congr. 1960 Percent

9th 478,962 +11.6% 11th 441,180 +2.8%
10th 456,308 +6.3% Bth 420,596 -1.9%
6th 452,956 +5.5% 12th 404,969 -5.7%
sth 450,716 +5.2% 7th 392,350 -8.6%
4th 444,069 +3.4% 2nd 388,578 -9.5%
3rd 441,558 +2.8% Ist 376,336 -12.4%

Population according to 1960 federal decennial census,

The United States Constitution makes no specific provision
with regard to the organization and apportionment of state and
local legislative bodies, other than the very general “Guaranty
Clause” which stipulates that

The United States shall guarantee to every State in this Union a Repub-
lican Form of Government, and shall protect each of them against In-
vasion; and on Application of the Legislature, or of the Executive (when
the Legislature cannot be convened) against domestic violence. (Art.
IV, s. 4).

Implicitly, a republican form of government requires that the
legislative powers of a state or locality be vested in a body freely
elected by the qualified voters of that jurisdiction on a periodic
basis. Furthermore, the classical libertarian philosophy underly-
ing the Declaration of Independence, and both federal and state
constitutions within the nation, conceives of a “balance” of legis-
lative, executive and judicial powers as an essential feature of
“republicanism” which must be a matter of substance as well

Federal Constitutional Provisions

State Legislative Apportionment

1 American Political Science Association, Special Committee on Congressional
Reapportionment, “The Reapportionment of Congress,” The American
Political Science Review, Vol. XLV, No. 1, March 1951, 297 pp. At pp. 153-
1957.
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as of form. However, the full implications of this Guaranty
Clause have yet to be spelled out by the courts; to date, questions
posed under that clause have been dismissed as “political and
non-justiciable in character”, or have been settled through invo-
cation of other constitutional provisions.

Nevertheless, state and local legislative apportionment have
been brought within the purview of the United States Constitu-
tion through the application of standards evolved by the judici-
ary, primarily in their interpretation of the XIV Amendment
(1868) quoted in part below, which proclaims that

Section 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws . . .

Section 5. The Congress shall have power to enforce, by appropriate
legislation, the provisions of this article.

To a lesser degree the courts have relied also upon other con-
stitutional provisions which: (a) prohibit the denial or abridge-
ment of voting rights by the United States or by any state, for
reasons of “race, color or previous condition of servitude” (XV
Amendment, 1870); and (b) guarantee equal suffrage for wom-
en. (XIX Amendment, 1920).

Federal Supreme Court Interpretation Prior to 1962
Prior to the ratification of the XIV Amendment in 1868, the

right to vote and the election of national and state officials was
regarded as wholly a state matter, subject only to the few stand-
ards prescribed by Congress for the drawing of congressional dis-
trict boundaries. This condition reflected the considerable decen-
tralization of political power in a prevailing agrarian society with
simple governmental needs, and the coexistence of slave states
with free states.

With the adoption of the XIV Amendment in the wake of the
Civil War, this picture changed little for many years. Indeed,
within a few years following that adoption, the United States
Supreme Court held that the right to vote was not one of the
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privileges and immunities of American citizens which states were
forbidden to abridge. 1 A little later, the court reversed itself in
part to declare that the right to vote for federal officers was a
right of national citizenship which government must protect. 2

Subsequently, the power of federal protection of the franchise
for the choice of national officers only was extended to primaries
and other aspects of elections3

. Shortly after World War 11, the
United States Supreme Court agreed to hear at least four cases
involving complaints that the “equal protection of the laws” to
which citizens were entitled under the XIV Amendment were
abridged by the failure of states to reapportion their legislatures
seasonably. In all four instances, the court dismissed the appor-
tionment complaint as a “political” issue which was “not justici-
able” for want of a substantial federal question.4

In 1961-1962, however, this long period of judicial non-inter-
vention was brought to an end by the landmark case of Baker
vs. Carr. 5 That case involved the Tennessee Legislature which
had undergone no major redistricting for 61 years. As a conse-
quence, its senatorial districts ranged in voter-age population
per senator from a minimum of 23,444 to a maximum of 142,979;
some House members represented only one-tenth as many voter-
age inhabitants as other members. In the Senate, about 37% of
the voters were able to elect 20 of the 33 members; and in the
House 40% of the voters could select 63 of the 99 House members.
Rural areas were greatly overrepresented.

In 1959, an urban citizen group instituted a federal district
court suit alleging that this malapportionment debased their
individual votes and hence the federal constitutional rights of

Supreme Court Decision in Baker vs. Carr, 1962.

1 Minor vs. Happersett, 21 Wall. 162 (1875).
2 Ex Parte Yarbrough, 110 U.S. 651 (1884).
3 McPherson vs. Blacker, 146 U.S. 1 (1892); Nixon vs. Herndon, 273 U.S. 536

(1927); Nixon vs. Condon, 286 U.S. 73 (1932); U.S. vs. Classic, 313 U.S. 299
(1941).

4 Colgrove vs. Barrett, 330 U.S. 804 (1947), re Illinois; Remmy vs. Smith, 342
U.S. 916 (1952), re Pennsylvania; Kidd vs. McCanless, 352 U.S. 950 (1956), re
Tennessee; Radford vs. Gary, 352 U.S. 991 (1957), re Oklahoma.

5 369 U.S. 186 (1962).
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the petitioners to equal protection of the laws under the XIV
Amendment. The district court dismissed the suit on the grounds
of non-justiciability; but upon appeal the United States Supreme
Court ruled, in March 1962, that a justiciable cause had been
stated, and that malapportionment of seats in a state legislature
is not to be viewed as presenting a political question when chal-
lenged on the basis of the Equal Protection Clause. It therefore
reversed the district court decision and remanded the case to that
court for relief if any violation of constitutional rights were dis-
covered.

In May 1962, the Tennessee Legislature reapportioned its Sen-
ate and House of Representatives, only to have the above case
reactivated in the federal district court. That court disapproved
the new reapportionment law (a) because the proposed alloca-
tion of Senate seats was “utterly arbitrary” and “devoid of any
standard or rational plan,” and (b) because six House districts
varied too greatly from any acceptable ratio of voter-aged popu-
lation per House member. The court gave the Legislature a year
to evolve an apportionment plan with at least one chamber on
straight “equality of qualified voters basis,” indicating that it
had no objection to a “measure” of protection and recognition
for less populous, integral, historic governmental units in the oth-
er chamber. However, when the Legislature enacted a new ap-
portionment law in 1963, the plaintiffs challenged the senate
portion of it on the grounds that apportionment factors other
than voting-age population were used which discriminated against
urban areas. The district court then granted the Legislature a
stay until resolution by the United States Supreme Court of eight
“one-man, one-vote” cases then pending which are discussed be-
low.

One-Man, One-Vote Doctrine in Reynolds vs. Sims, 19641

In eight cases decided en masse in June 1964, and commonly
cited collectively as “Reynolds vs. Sims ” the United States Su-

1 Source: Library of Congress, Legislative Reference Service, Digest of Lead-
ing Supreme Court Decisions Pertaining to Congressional Redistricting and
State Legislative Apportionment, JF 511 252/205, Washington, D.C., July 21,
1964, 42 pp. At pp. 24-37.
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preme Court was asked to resolve “one-man, one-vote” challenges
affecting the Legislatures of the six States of Alabama, Colorado,
Delaware, Maryland, New York and Virginia. 1 These suits sought
a judicial clarification as to whether the Equal Protection Clause
requires “one-man, one-vote” apportionment of each chamber of
bicameral state legislatures.

The response of the Supreme Court, in its historic opinion in
Reynolds vs. Sims, was that Equal Protection Clause of the XIV
Amendment “requires that both houses of a bicameral state leg-
islature must be apportioned substantially on a population basis”
at least once in every ten years, in conformity with population
as revealed either by the latest federal decennial census or more
recent state count of population. While not demanding “mathe-
matical exactness or precision” in such apportionment, the Court
insisted that “the overriding objective must be substantial equal-
ity of population among the various .

. . (legislative) . . . districts.”
Therefore, each state must make “an honest and good faith effort
to construct districts, in both houses of its legislature, as nearly
of equal population as practicable.”

The Court did not indicate whether its “population” concept
embraced only “straight population” as ascertained by the Fed-
eral census, or such variants as legally domiciled population,
voter-age population, persons qualified to vote, or registered vot-
ers.

The Court rejected as “inapposite and irrelevant to state leg-
islatures” the analogy of the Electoral College and United States
Senate, which state authorities had cited as justification for state
“little federal systems” whereby one house of the legislature was
apportioned by political subdivisions or regions rather than by
population. The Court noted that the Electoral College and United
States Senate reflected a political compromise among 13 sov-
ereign states before they would enter voluntarily into the Union.

1 Reynolds vs. Sims, 377 U.S. 533 (1964), Vann vs. Baggett, 377 U.S. 533 (1964),
and McConnell vs. Baggett, 377 U.S. 533 (1964), all relating to Alabama;
Lucas vs. Colorado General Assembly, 377 U.S. 713 (1964), re Colorado;
Roman vs. Sincock, 377 U.S. 695 (1964), re Delaware; Maryland Committee
for Fair Representation vs. Tawes, 377 U.S. 656 (1964), re Maryland; WMCA
vs. Lomenzo, 377 U.S. 333 (1964) re New York; and Davis vs. Mann, 377 U.S.
678 (1964), re Virginia.
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In contrast, counties, cities and towns are “creatures” of state
governments, and enjoy no “sovereign” status.

The ten major criteria established by the United States Su-
preme Court for the guidance of state reapportionment efforts
have been summarized thus in a publication of the Ohio Legisla-
tive Service Commission A

1. The right to vote is an individual right protected by the equal pro-
tection clause of the Fourteenth Amendment, and an individual’s right
to vote is unconstitutionally impaired when its weight is in substantial
fashion diluted when compared with the vote of citizens living in other
parts of the state.

2. The equal protection clause requires that both houses of a bicameral
legislature must be apportioned substantially on a population basis.

3. The right to vote is an individual right which cannot be denied by
a majority of the electorate, and the fact that an apportionment plan
has been approved by the electorate has no constitutional significance.

4. Regardless of the complexity or the sophistication of an apportion-
ment plan, it cannot result in the undervaluation of the weight of certain
voters.

5. Regardless of the issues in a lower court, the Supreme Court in
reviewing a state legislative apportionment must consider the scheme
as a whole.

6. The primary responsibility for legislative apportionment rests with
the legislature itself and the court should act only when the legislature
fails to enact a constitutionally valid scheme. If, however, the legisla-
ture fails to act after having adequate opportunity to do so, the court
should not allow elections to be held under constitutionally invalid scheme.

7. It is neither practicable nor desirable to judicially determine the
constitutional validity of apportionment plans by establishing rigid mathe-
matical standards. The proper judicial approach is to ascertain whether,
under the particular circumstances in the state, there has been a faith-
ful adherence to a plan of population-based representation with only such
variations as occur from recognizing factors that are free of arbitrariness
or discrimination.

8. State courts can act in apportionment cases but the same constitu-
tional standards are applicable in a state as well as a federal court.
A federal court having proper jurisdiction of an apportionment case in
which the provisions of the state constitution and law are clear need not
await its action until a state court determines questions of state law.

9. A legislature of a state whose apportionment system has been
established in its constitution and held invalid presumably has the in-
herent power to enact at least temporary apportionment legislation pend-
ing the adoption of constitutional provisions.

Ohio Legislative Service Commission, Legislative Reapportionment, Staff Re-
search Report, No. 65, Columbus, Ohio. January 1965, 76 pp. At pp. 23-24.
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10. Variances in population in legislative districts are not justified be-
cause they result from periodic reapportionments, nor by the fact that
the variance is less then those in the Electoral College, nor by the fact
that under-represented districts contain numbers of military and military-
related personnel.

In the Court’s historic one-man, one-vote decision it agreed that
modest and reasonable deviations from the exact ratio of popu-
lation per legislator are constitutionally permissible (1) to main-
tain the integrity of political subdivisions, (2) to achieve districts
of compact and contiguous territory, (3) to adapt to natural
boundaries, and (4) to accomodate in minor degree historic fac-
tors and community of interest. However, such deviations must
be based on considerations incidental to a rational state policy;
they may not be substantial; and they must be able to withstand
judicial scrutiny. In essence, these limitations mean that legisla-
tors must represent people, not “trees or acres... not farms or
cities or economic interests.”

Hence, the Court ruled out the ten following considerations as
significant bases of apportionment: (1) history, (2) group in-
terests, (3) area, (4) occupations, (5) geography, (6) insuring
representation for sparsely settled areas, (7) accessibility of leg-
islators to their constituents, (8) protection of minorities, (9)
balancing rural vs. urban power, and (10) state constitutional or
statutory requirements contrary to the Equal Protection Clause,
such as guarantees of at least one legislative seat to each political
subdivision or grouping thereof.

The Court observed that multi-member legislative districts are
permissible so long as the ratio of population per legislator af-
fords voter equality. On the score of at-large elections, the Court
noted that while not “constitutionally defective” per se, they may
be “undesirable” because of the resulting lack of identifiable con-
stituencies in populous areas, and because of long ballots which
confuse the voter.

The Court further emphasized that
Population is, of necessity, the starting point for consideration and the

controlling criterion for judgment in legislative apportionment contro-
versies. . . . The Equal Protection Clause demands no less than substan-
tially equal state legislative representation for all citizens of all places
as well as of all races.
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Accordingly, the United States Supreme Court warned that ap-
portionment plans which in their separate parts, or as a whole,
violate these principles and criteria are unconstitutional. Subse-
quently, in a case involving reapportionment in Illinois, the Fed-
eral Supreme Court enlarged this avenue of relief by affirming
the power of state courts to require a valid reapportionment or
to formulate valid redistricting plans conformable to the above
federal criteria; by directing federal district courts to afford the
state judiciary a reasonable opportunity to solve state apportion-
ment questions at the state level, the Supreme Court encouraged
state judicial initiative.1

Later federal and state court decisions refining the above crit-
eria are referred to in Chapter IV which discusses the legislative
apportionment approach proposed by Representatives Quinn and
Murphy of Boston.

Impact of Federal Criteria on State Legislative Apportionment
As a consequence of the Baker vs. Carr decision, suits were filed

in the federal and state courts of at least 45 of the 50 states be-
tween 1962 and 1965, alleging violation of the Equal Protection
Clause in the apportionment of one or both legislative houses.
Available information indicates the following impact of Baker
vs. Carr and Reynolds vs. Sims among the 50 states as of Decem-
ber 31, 1965:2

(1) In five states, both legislative branches have been reap-
portioned recently without citizen suits or judicial action (Alas.,
Ky., Me., Ore., and S.D.).

(2) In two states (Illinois and Massachusetts) the apportion-
ment of one house of their bicameral state legislatures was chal-
lenged, with resulting successful reapportionment thereof. (Re
Massachusetts action, see the account of the Superior Court de-
cision in the Fishman case in Chapter II of this report.)

(3) In 17 states, both houses of the bicameral legislature re-

1 Scott vs. Germano, U.S. (1965). Docket No. 1152.
2 Sources: (a) Library of Congress, Legislative Reference Service, Legislative

Reapportionment Since Reynolds v. Sims, JF 511, 33/205, Washington, D.C.,
July 17, 1965, 79 pp.; (b) Council of State Governments; and (c) state
responses to questionnaires of Mass. Legislative Research Bureau, July 1965.
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portedly were reapportioned successfully following court suits
(Ala., Calif., Colo., Conn., Geo., Ind., Mont., N.H., N.D., Okla.,
Tenn., Utah, Vt., Va., Wash., W. Va., and Wyo.).

(4) In two states, both houses were challenged in the courts,
one house was reapportioned successfully, while one house remains
in litigation or is in the process of reapportionment (Ida., and La.).

(5) In five states one house of the legislature has been chal-
lenged judicially and is still in litigation or in the process of re-
apportionment (Ariz., Nebr., N.M., R.I. and S.C.). Of these states,
Nebraska has a unicameral legislature.

(6) Finally, in 19 other states, both houses of the state legisla-
ture have been subjected to court suit, and remain in litigation or
in the process of reapportionment (Ark., Del., Fla., Ha., lowa,
Kans., Md., Mich., Minn., Miss., Mo., Nev., N.J., N.Y., N.C., Ohio,
Pa., Texas and Wise.).

In most of the foregoing instances, reapportionment has been
performed or is in process of adoption by the legislature or other
body responsible for reapportionment under the state constitution
pursuant to court directives. Reportedly, in at least six states,
the failure of the state reapportioning procedure to produce re-
sults acceptable to the judiciary has resulted in judicial definition
of new legislative districts for one or both houses (Ala., HI., Mont.,
N.D., Okla. and Wyo.).

A recent extended law review article points out that while the
United States Supreme Court has not yet applied its reapportion-
ment doctrine specifically to local elected bodies, it has never-
theless stated principles which tend to indicate population as the
basis for apportionment at all levels of state government.1 Thus,
is disposing of the county unit system of state voting in Georgia,
the Court has declared that every voter must have an equal vote
in geographical areas which have been designated as units for rep-
resentation. 2 And in Reynolds vs. Sims, the Court emphasized

Avenues Opened by U.S. Supreme Court
Apportionment of Local Elected Bodies

3 George Washington University, The George Washington Law Review, Vol.
33, No. 5, Washington, D.C., June 1965, 167 pp. At pp. 1132 ff.
Gray vs. Sanders, 372 U.S, 368 (1963).
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(1) that the constitution protects the rights of all qualified citi-
zens to vote in both state and federal elections, (2) that each
citizen has an inalienable right to full and effective participation
in his state’s legislative processes, and (3) that local governments
are not sovereign entities.

Hence, it is not surprising that, within the past three years,
“one-man, one-vote” suits have challenged the apportionment of
county and municipal legislative bodies in at least 23 states (Alas.,
Ariz., Calif., Flo., Geo., lowa, La., Md., Mich., Minn., Miss., Mo.,
Mont., Nebr., N.J., N.Y., Ohio, Okla., Tenn., Texas, Va., Wash.,
and Wise.). Favorite targets of these suits include (a) boards of
county supervisors (commissioners), some or all of whose mem-
bers are elected by component political subdivisions rather than
on a population basis, and (b) county boards and city councils,
some or all of whose members are elected on a population or reg-
istered voter basis from districts whose reapportionment is long
overdue.

Of the 3,049 counties in the United States, at least 1,853 (59%)
have boards of county supervisors and other bodies, all or many
of whose members are either elected from representative dis-
tricts or by “little federal” schemes of political subdivision rep-
resentation. Nationally, about 40% of the municipalities elect
some or all of their city councilmen and certain other officials by
wards or precincts (as opposed to at-large election).

Often, local malapportionment complaints involve deviations
which are more pronounced than those of contested state legisla-
tive districts. Thus, districts for the election of Suffolk County su-
pervisors in New York State have been attacked in a federal dis-
trict court on the grounds that one supervisor represents a popu-
lation of but 1800 persons, while another such officer represents
over 173,000 persons. 1 In Mississippi, the apportionment of Han-
cock County reportedly unaltered for a century was chal-
lenged unsuccessfully in the state and federal courts under the
Equal Protection Cause; an appeal to the United States Supreme

Severity of Local Malapportionment

1 Bianchi vs. Griffing, 217 F. Supp. 166 (1963).
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Court was dismissed for want of jurisdiction in 1964.1 The ap-
portionment of Woodbury County Supervisorial districts has been
questioned judicially in lowa by a Sioux City taxpayer group be-
cause that city of some 89,000 residents elects but one supervisor
while four such supervisors are chosen to represent the rest of
the county containing only 18,690 residents.

Malapportionment at the county and municipal level has a more
immediate, personel impact upon the local voter than does state
and federal malapportionment. Most of the non-military govern-
mental services required daily by the citizen must be furnished by
local agencies financed by property taxation; these local services
include public schools, streets, water supply, police and fire pro-
tection, sanitation, and various state and federally- aided social
services.

Increasingly, state courts and federal district courts are apply-
ing the principles of Baker vs. Carr and Reynolds vs. Sims to lo-
cal governments upon the premise: (1) that XIV Amendment
guarantees apply to states and all their legislative instrument-
alities of government; (2) that counties and municipalities are
units of the state exercising legislative powers; (3) that a state
may exercise such legislative powers only through bodies elected
on a population apportionment basis; and (4) that county super-
visors and elected municipal legislative bodies must therefore be
elected on that “one-man, one-vote” basis.

Thus, in 1962, the Ohio Supreme Court compelled the Cleve-
land City Council to comply with decennial reapportionment pro-
visions of that community’s charter.2 Two years later a federal
district court held invalid, as violations of the Equal Protection
Clause, Baltimore City charter provisions which resulted in coun-
cillor districts characterized by severe deviations from the popu-

Action by State Courts and Federal District Courts

Glass vs. Hancock County Election Board, 156 So. 2d. 825, Miss. Supr. Crt.
(1963); 378 U.S. 558 (1964)

2 State vs. Masterson, 183 N.E. 2d. 376, Ohio Supr. Crt. (1962).
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lation criterion.1 State court action also saw federal criteria ap-
plied in county malapportionment suits in Michigan2 and California3

in 1964.

And in 1965, an important decision of the Wisconsin Supreme
Court struck down, for violations of the Equal Protection Clause,
the state statute regulating apportionment of county boards of 70
of the 72 Wisconsin counties.4 Similarly, a 1965 decision of the
New York State Court of Appeals applied the “one-man, one-
vote” standard to all local legislative bodies of the state. The
New Jersey Superior Court recently invalidated that state’s “lit-
tle federal” scheme of elections of county officials by constituent
municipalities, regardless of their populations. The next largest
number of local legislative bodies involved in suits of this nature
in 1964-1965 is reported in California where the apportionment
of one county was upheld judicially (Monterey), the apportion-
ments of four other counties are reported to have been upset
(Contra Costa, Mendocino, San Benito, and Shasta), and suits
affecting three counties were not yet resolved in early 1965 (El
Dorado, Santa Clara, and Marin). 5 Federal district courts also
ordered one city council in Montana and two city councils in Vir-
ginia to conform the “one-man, one-vote” rule in 1965.

These court decisions have significance for malapportioned city
councils and limited town meetings becaue of their status as
elected municipal legislative bodies. However, little impact is ex-
pected where Massachusetts boards of county commissioners are
concerned, because the 14 counties of this Commonwealth lack
legislative powers and choose all their officials at-large.

1 Ellis vs Mayor and City Council of Baltimore, 234 F. Supp. 945 (1964).

2 Brouwer vs. Bronkema, Case No. 1855, Cir. Crt. of Mich., Kent County (1964).

3 Griffin vs. Board of Supervisors of Monterey County, 36 Cal. 2d. 888, Calif.
Supr. Crt. 1964).

4 State ex rel Sonneborn vs. Sylvester, 26 Wise. 2d. 43, 132 N.W. 2d. 249 (1965).

5 Library of Congress, Legislative Reference Service, Apportionment of Local
Political Subdivisions and Judicial Districts, JS 411, 287/205, Wash. D.C.,
Jan. 10, 1965, 19 pp.
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This chapter discusses two companion constitutional proposals
(House, Nos. 2979 and 2980 of 1965) relative to the apportion-
ment of both the General Court and the Executive Council, co-
sponsored by Representatives Robert H. Quinn, House Democratic
Majority Leader, and Paul Murphy, both of Boston. Of these,
House No. 2979 seeks removal of the “county” limitation upon
apportionment of the House of Representatives. House, No. 2980
proposes substitution of “inhabitants” (population) for “legal”
(registered) voters in the apportionment of the two branches of
the General Court. Only the latter constitutional proposal is
mentioned specifically in the unnumbered joint order requiring
this study by the Legislative Research Council.

These proposals were introduced because of concern of their
sponsors over conflict of the legislative apportionment practices
of Massachusetts with recent decisions of the federal and state
courts under the Equal Protection Clause and other provisions of
the Federal Constitution. Of particular moment in the view of
these legislators is (1) the Massachusetts use of “legal” (regis-
tered) voters as the basis of apportionment, and (2) the state’s
indirect constitutional guarantee of at least one House seat to
each county, regardless of its number of legal voters. The latter
requirement now allocates one seat each to the sparsely popu-
lated island counties of Dukes (3,612 legal voters) and Nantucket
(2,090 legal voters) whereas the average county ratio of repre-
sentation established by the 1955 state decennial census was 10,-
460 legal voters per representative.

Both Representative Quinn and Representative Murphy indi-
cated a preference for continuing the present use of legal voters
as the basis of legislative apportionment, so long as there is no
significant dilution of the vote cast by any such voter. However,
they wish to avoid any possible threat to the stability of the Gen-
eral Court in the event that this legal voter criterion is challenged

General Background

CHAPTER IV.

PROPOSED MASSACHUSETTS APPORTIONMENT BASIS

Two Proposals by Representatives Quinn and Murphy
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judicially. Accordingly, these legislators are not greatly concerned
about the philosophical merits of registered or legal voter vs.
population representation. Instead, they express interest primarily
in the purely practical problem of minimal state constitutional
changes needed to bring Massachusetts into conformity with crit-
eria established by the United States Supreme Court.

Representative Quinn favors the legal voter criterion of appor-
tionment founded on the concept of representation of those citi-
zens who are sufficiently interested in public affairs to register
as voters. He is critical of the use of state and local “population”
as determined by the federal census for congressional apportion-
ment purposes, because it includes resident aliens and non-dom-
iciled persons. Alternatively, he suggests a compromise between
these “legal voter” and “population” approaches by substitution
of the criterion of “persons qualified to vote”. This compromise
would base apportionment on legally domiciled adult citizens,
while excluding children, resident aliens, and transients domiciled
outside Massachusetts.

Similarly, Representative Murphy prefers the legal voter ap-
proach, but is concerned about the culturally and economically
deprived populations who are concentrated in older urban areas,
and who tend to have a low incidence of voter registration relative
to their numbers. In his view, these distressed groups need rep-
resentation “even more than our affluent population which can
take care of itself better.” For the moment, however, his bill
proposed only minimal changes so as to facilitate bringing about
compliance with federal standards.
Present Massachusetts Constitutional Requirements

To discuss the Quinn-Murphy proposals adequately, the follow-
ing text briefly recapitulates the eight steps in meeting the ap-
portionment requirements of the Massachusetts Constitution
which are discussed at length in Chapter 11.

(1) The State Secretary must conduct a state census midway
in each decade to determine the numbers of “inhabitants” and of
“legal voters” in each municipality. 1 The Constitution refers to

i Mass. Constit., Amendment Arts. XVI (1855), XXI (1857), XXII (1857) and
LXXI (1930).
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the latter count as “a special enumeration” of such legal voters.
By judicial interpretation, “inhabitants” are defined as persons
legally domiciled by the community; and “legal voters” as indivi-
duals duly registered as voters. 1

(2) At its first regular session following each such state decen-
nial census, the General Court must by statute apportion to each
county a number of House members proportionate “as nearly as
may be” to the county’s share of all Massachusetts legal voters
according to the “special enumeration”. The town of Cohasset in
Norfolk County is treated as part of neighboring Plymouth
County.2

(3) At the same time, the General Court must also decide
whether the division of each county into representative districts
is to be performed by either (a) the county commissioners of
that county or (b) a statutory “board of special commissioners”
in every county.

(4) The State Secretary must certify to the county apportion-
ing authorities the number of House members which voters of
their respective counties are entitled to elect under the above
apportionment law.

(5) Within 30 days following that official notice, the county
apportioning authorities must divide their counties into represen-
tative districts of contiguous territory. These may be single-mem-
ber, double-member, or triple-member districts, provided that
each legislator to be elected represents “an equal number of legal
voters, as nearly as may be.” Towns of less than 12,000 inhabi-
tants, precincts of larger towns, and city wards, may not be split
apart to form any such district.3

(6) The state decennial census count of legal voters is also the
basis for apportioning the eight single-member councillor dis-
tricts of the Executive Council, and the 40 single-member sena-
torial districts. Such districts must (a) be established by statute
at the first regular session of the General Court following the
state decennial census, (b) contain “as nearly as may be” equal
numbers of legal voters, and (c) include contiguous territory.

1 Blanchard vs. Stearns, 46 Mass. 298 (1842); Opinion of Justices, 240 Mass.
601 (1922), and 247 Mass. 853 (1924).

2 Mass. Constit., Amendment Art. XXI.
2 Ibid. That 30 day time limit may be extended by the Legislature.
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So far as possible, senatorial districts may not unite two counties
or parts of two or more counties. Councillor districts must be
formed out of combinations of five senatorial districts. 1

(7) The above reapportionment and redistricting must be com-
pleted within 34 months following the state decennial census
year, in time to govern the election of councillors and legislators
who take office on the first Wednesday of the fourth January
following that census (e.g., years ending in 9).2

(8) The General Court may limit the time within which ap-
portionment plans may be challenged in the state courts.
Proposed Constitutional Changes

Apportionment on Population Basis. House, No. 2980 of 1965,
proposing substitution of “inhabitants” for “legal voters” as the
basis of Massachusetts legislative apportionment, would make no
other significant change in existing apportionment procedures. Its
objectives would be achieved through revision of Amendment Ar-
icles XXI and XXII of the State Constitution (see Appendix A).

House, No. 2980 includes some features which need correction
in order to eliminate indadvertent inconsistencies of policy and
administration, and to avoid conflicts with federal criteria.

With legislative apportionment on an “inhabitant” basis in
mind, the proposed constitutional amendment would retain pro-
visions of Amendment Article XXI requiring a state decennial
census of “inhabitants”, but would delete the present constitution-
al requirement of a “special enumeration” of “legal voters” as
part of the census results (House, No. 2980 of 1965, s. 1). How-
ever, proposed revisions of Amendment Article XXII would re-
tain “legal voters” as the basis of apportionment of the Execu-
tive Council, and would restore a “special enumeration of le-
gal voters” for that purpose without making that count a specific
responsibility of the State Secretary (House, No. 2980 of 1965, s.
2). Sponsors would correct their proposal by making “inhabi-
tants” the basis of Executive Council apportionment also and
by dropping all reference to a special enumeration of legal voters.

Removal of County Restrictions. House, No. 2979 of 1965,

1 Mass. Constit., Amendment Arts. XVI and XXII.
2 Mass. Constit., Amendment Arts. XXI and XXII.
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companion to the foregoing proposal, would modify amendment
Article XXI of the Massachusetts Constitution so as to eliminate
counties as a limiting factor in establishing House districts on a
“one-man, one-vote” basis (see Appendix B). It would not re-
place “legal voters” as the principal apportionment criterion.
“Inhabitants” could be substituted if the companion bill, House,
No. 2980, wins legislative approval.

House, No. 2979 proposes that House member districts would
henceforth be fashioned by the General Court, as it now does
with senatorial, councillor and congressional districts, and would
terminate the present assignment of that task to county commis-
sioners or special county apportionment boards. On this basis the
General Court would by statute apportion the 240 House mem-
bers “to the several counties of the Commonwealth, equally, as
nearly as may be according to their relative numbers of legal
voters”, as ascertained by the state decennial census. The bill uses
the terms “legal voters” and “registered voters” interchangeably.
County boundaries may be ignored when establishment of proper
districts so require. House, No. 2979 would establish the following
minimum standards for House districts:

The districts shall consist of compact, contiguous territory, and shall
be as nearly equal in number of registered voters as may be, but in no
event varying in number of registered voters by more than ten percent
from the average at the time of adjustment of the boundaries thereof.
The average shall be determined by dividing the total number of registered
voters of the commonwealth according to the decennial special enumera-
tion of registered voters by the number of representative districts.

The bill retains existing prohibitions against the division of
(a) towns of less than 12,000 inhabitants, (b) precincts of larger
towns, and (c) city wards. Oddly, House, No. 2979 retains present
provisions for multi - member districts, which would not be pos-
sible mathematically, since the 10% variation limitation is cast
in “district” rather than “legislator” terms.

House, No. 2979 would also require every city council and the
selectmen of every town having 12,000 or more inhabitants, to
redivide their communities decennially into wards or precincts
containing approximately equal numbers of “registered voters.”
This local redistricting would have to be completed not later than
December Ist of the year following each mid-decade state census.
Jurisdiction to enforce such local redistricting, upon voter com-
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plaint, would be vested in the Supreme Judicial Court. House,
No. 2979 proposes no similar judicial remedy, if the General Court
fails to redistrict the House of Representatives.

Directly or indirectly, federal judicial criteria established by
the Baker vs. Carr and Reynolds vs. Sims decisions raise a variety
of questions with respect to the present and proposed bases of
apportioning Senate and House districts, the Executive Council
and local legislative bodies. These questions are examined below
under the five headings of (1) Legal Voter vs Population Bases
of Apportionment (2) Allowable Apportionment Deviations, (3)
Multi-member Districts, (4) County and Municipal Limitations,
and (5) Divided Reapportionment Responsibility.

In that examination, no effort is made to review arguments
for and against the court decisions or apportionment criteria pro-
claimed in case law, since such comments are academic until these
decisions and criteria are altered by the courts themselves or by
appropriate federal constitutional amendments.

Legal Voter vs. Population Bases of Apportionment

Unsettled Status in Higher Courts. Since Baker vs. Carr in 1962,
legal experts have been in doubt as to federal constitutional val-
idity of “legal” or “registered” voters as an apportionment crit-
eria. This question has major significance for Massachusetts
which apportions all state and local legislative bodies on that
basis.

Confusion about the status of “legal voter” apportionment
arises from seemingly contradictory aspects of some United
States Supreme Court decisions. In Baker vs. Carr, the High
Court supported a federal district court in the latter’s decision that
a “one-man, one-vote” reapportionment of the Tennessee Legis-
lature must be made on the basis of equal numbers of voting-age
inhabitants. In the subsequent series of cases known as Reynolds
vs. Sims, the Supreme Court stressed that the overriding ob-
jective must be substantial equality of population” per legislator.

Validity of Legal Voter Basis

Problems Posed by Federal Judicial Decisions
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However, in two of the cases of that series, it neither blessed
nor condemned “representation according to the State’s voters”
in Maryland 1 or “citizen population” in New York,2 so long as
each voter had an equal vote. As a result, differing interpretations
of the status of the “legal” or “registered” voter criterion have
arisen which await Supreme Court clarification.

Approval in Lower Courts. To date, lower courts have accorded
qualified approval to apportionment on the basis of registered
voters.

In a 1964 suit involving the Baltimore City Council in Maryland,
the federal district court stated that the validity of any appor-
tionment must be tested on the basis of population rather than on
the basis of registered voters, but did not veto use of the latter
criterion.3 In Vermont, again in 1964, the federal district court
approved use of “registered voters” in the reapportionment of
both chambers of the legislature.4

In Hawaii, the criterion arises in the appeal to the United
States Supreme Court of a lower federal court decision of 1964,
in the legislative apportionment case of Holt vs. Richardson?
In that case, the federal district court upheld the use of registered
voters as the criterion of House apportionment, finding no vio-
lation of the XIV Amendment. As in the Vermont case, it re-
viewed state voter registration requirements and practices, and
noted the absence of any discrimination on the basis of race
creed, color, employment, or geographical location. The district
court pointed out the “absurd and disastrous results” if apportion-
ment were founded on a census of “total population” including not
only permanent residents but many transient individuals, such as
tourists, students, and armed forces personnel and their families.
Accordingly, the district court approved the use of registered vot-
ers as a reasonable criterion, and argued that sufficient latitude
for that criterion could be found in the Maryland and New York

1 Maryland Committee for Fair Representation vs. Taxes, 377 U.S. 656 (1964).
2 WMCA vs. Lomenzo, 377 U.S. 633 (1964).
3 Ellis vs. Mayor and City Council of Baltimore, 234 F. Supp. 945 (1954)
4 Buckley us. Hoff, 234 F. Supp. 191 (1964).
5 238 F. Supp. 468 (1964) and 240 F. Supp. 724, 727, 729 (1965). This case now

appears on the U.S. Supreme Court docket as Abe et al. vs. Richardson ,

Case No. 409 (October Term, 1965).
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rulings of the United States Supreme Court in Reynold vs. Sims. 1

On the other hand, the district court invalidated the apportion-
ment of the Hawaiian Senate, which was based on a “little fed-
eral system” of representation by counties. That scheme resulted
in underrepresentation of very populous Honolulu County (with
79% of State’s population) and overrepresentation of the “Neigh-
bor Island” counties of Kauai, Maui-Kalawao, and Hawaii. Leg-
islative efforts to substitute a new Senate apportionment based
on registered voter equality using multi-member districts en-
countered lower court objections re technical aspects of the latter.
Subsequent appeals were taken to the United States Supreme Court
concerning the registered voter criterion generally, and Senate
aspects in particular.

The Federal Supreme Court must now decide whether federal
judicial criteria in Reynolds vs. Sims require the use of popula-
tion rather than registered voters for apportionment purposes,
as suggested by the Federal Advisory Commission on Intergov-
ernmental Relations in 1962.2

This “pro-population” argument holds that every citizen should
be represented in his state or local legislative halls whether or
not he is a registered voter. Proponents cite the Northwest Ordin-
ance of 1787, and population-based representation in the lower
house of Congress as evidence of such an intent of the Constitu-
tional Fathers. 3 Recalling the American Revolutionary slogan of
“no taxation without representation,” some legal advocates of
population representation point out that citizens are liable to
federal and state taxes, whether registered voters or not, and
hence merit proper representation.

Some of the difficulties of applying “legal voter” or “popula-
tion” bases to achieve acceptable apportionment are indicated in
the five following sections which discuss (1) federally-enumerated
population, (2) net population, (3) voting-age population, (4)
legal voters, and (5) active voters.
1 377 U.S. 633 and 377 U.S. 656 (1964), supra.
2 U.S. Advisory Commission on Intergovernmental Relations, Apportionment

of State Legislatures
,

Report A-15, Washington, D.C., December 1962, 121
pp. At p. 36.

3 U.S. Constit., Art. I, s. 2.
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(1) Federally-Enumerated Population. Proponents of using fed-
eral “population” figures as the basis of apportionment empha-
size the ready availability of comprehensive, accurate federal
census data, without need of a costly state census. They point out
that in any case the states must base their congressional appor-
tionment on federal decennial census returns. They dismiss criti-
cisms that this data includes aliens on the grounds that aliens
have been an insignificant factor since immigration was curbed
drastically by statute in 1920. Finally they reiterate the legal
arguments favoring the “population” approach summarized above.

In opposition, critics of this federal census data complain that
it includes in the local “population” persons who are temporary
residents at best, or mere transients, with legal domicile elsewhere,
such as armed forces personnel, students domiciled elsewhere,
and institutional inmates and patients. Consequently, critics of
this federal census data argue that it distorts the basis of repre-
sentation and apportionment, especially in defense establishment
areas, by including persons who have no real roots in the com-
munity where they are enumerated.

Some state and local officials who prefer other bases, have
spoken critically of the errors and loose methods of enumera-
tion allegedly entering into federal census returns.

(2) Net Population. This criterion seeks to meet some of the
above objections by excluding from the “population” basis of ap-
portionment such distorting elements as resident aliens, institu-
tional populations, military personnel, and other persons who do
not have a legal domicile in the state or community where the
census taker finds them. Such a “net” or “citizen” population
could be determined on the basis of (a) federal census returns,
modified by information obtained elsewhere (as in police listings),
or (b) a state census. This approach would serve the ends of
“population” advocates while eliminating many complaints rela-
tive to inaccuracies. However, the modification involves difficul-
ties connected with the adjustment of federal census figures or,
alternatively, the requirement that a costly state census be made.

(3) Voting Age Population. A third method has been discussed
which would base apportionment upon “qualified voter popula-
tion” or “voting-age population,” as determined either by the
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federal census, a state census, or local street listings (police
lists). Advocates believe that this is a more liberal formula than
legal voters, yet one also devoid of “distortions” of the popula-
tion approach. They also cite, as an advantage, the exclusion of
children, whom they do not deem an appropriate representation-
al factor. On the other hand, critics point out that “qualified
voting population” is very difficult and expensive to ascertain,
unless a careful census is taken and each inhabitant’s “qualifica-
tions” are checked.

(4) Legal (Registered) Voters. Five major advantages of bas-
ing apportionment on this basis are cited by the New York Citi-
zens’ Committee on Reapportionment, as follows: 1

First, only “legal” or “registered” voters are counted in set-
ting up equal districts. Thus, it is easier to approach the “one-
man, one-vote” ideal in practice.

Secondly, voter data is more easily available and less prone
to errors than population counts. A costly state census is not
really needed, since the necessary information is supplied by local
voting registers.

Thirdly, it is argued that the legal voter basis gives less ad-
vantage to urban political organizations than population repre-
sentation. The population apportionment criterion gives dispro-
portionate power to urban party leaders who may control the
choice of legislators by delivering a relatively small number of
party faithful to the polls. Furthermore, the population formula
may furnish urban party leaders with more legislators to be
elected, whereas fewer such legislators would result under the
legal voter method in urban areas with lower voter registration
percentages.

Fourthly, other proponents of legal voter representation con-
sider it more desirable because it is based upon the interested,
participating public as contrasted with the unqualified and the
apathetic. They deem it more representative of family institu-
tions, since families with a few children are given equal influence
with those having larger numbers of children.

Finally, proponents of “legal voter” apportionment assert that

1 N.Y. Citizens’ Committee on Reapportionment, Report, December 1, 1964.
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it is less subject to violent fluctuations than holds for “population”
in suburban areas with large population turnovers.

Of the disadvantages of the legal voter criterion, the most im-
portant objections have to do with (a) racial and other discrimina-
tion in voter registrations, (b) other “unreasonable” impediments
to voter registration, and (c) the efficiency of local voter registra-
tion procedures. The system of apportionment can be no better
than the voter registration system on which it is founded.

As previously noted, lower federal courts have sanctioned the
legal voter basis of apportionment, provided that the voter regis-
tration system is untainted by discrimination, and that the end
result approximates the result obtained on a population basis. In
reference to legal voter apportionment of the Massachusetts Gen-
eral Court, a recent study by the League of Women Voters has
noted that

While the legal voter is an unusual basis of representation, it appears
to reflect population fairly consistently. On the average, according to the
1955 state census, each House member represents 10,500 legal voters, or
20,000 people, each senator 63,000 legal voters or 121,000 people. There
are some discrepancies within individual towns, wards or precincts, but
the ratio seems to be constant, and a shift to a straight population basis
would probably produce only minor changes. . . .1

A spot-check of community responses to Legislative Research
Bureau questionnaires supports the above observation in terms
of voters vs. population per precinct or ward. However, data sub-
mitted by the City of Boston was inadequate for making such a
comparison for the wards of that community which have large dis-
advantaged populations.

(5) Active Voters. In some jurisdictions, apportionment is based
upon a count of voters who actually participated in the preceding
state or local election. The advantages and disadvantages of that
approach include those cited in connection with legal voter appor-
tionment. An important defect of apportionment on this basis is
the lack of stability and consistency in voting patterns from area
to area. Results can be distorted by unusual interest in a particu-

1 Mass. League of Women Voters, The Great and General Court; The Leg-
islature of The Commonwealth of Massachusetts, Boston, Mass., May 1965.
47 pp. At p.9.
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lar local election, or by bad weather or by other developments
which keep the voters from the polls.

Allowable Apportionment Deviations

Non-Judicial Viewpoints
One of the standards proposed in House, No. 2979 of 1965 for

the establishment of House districts, would forbid legislative dis-
tricts varying “in number of registered voters by more than 10%
from the average.” This is the same percentage of deviation (10%)
as was advocated by the National Municipal League in its 1964
brief filed with the Committee of the Judiciary of the United
States House of Representatives. 1 This figure of 10% “splits the
difference” between the 5% and 15% deviation limitations urged
by other authorities.

Disputes over percentages of allowable variation often involve
political considerations as to the number of existing or proposed
districts affected, and the impact upon counties and other political
subdivisions. The number of districts to be formed also enters
into consideration; for the smaller the number of districts, and
the more people there are, the more significant each percentage
point of variation becomes in terms of numbers of persons af-
fected.

Deviation of 15%. As noted earlier in this report, the American
Political Science Association favors a 15% ceiling upon variations
from the average ratio of population per legislator in legislative
apportionment schemes. Thus, in its report of 1951, a committee of
that Association proposed that there be established—

... a standard limiting to a certain percentage the deviation of any
district within the state upward or downward from the average of all
districts for the state; and that an effort should be made to keep the
deviation of any district from the average of all districts for the state

t U.S. House of Representatives, Committee on the Judiciary, Hearings Before
Subcommittee No. 5 on H.R. 699, H.R. 1128, H.R. 4340 and H.R. 7343, 88th
Congress, 2nd session, Proposals to Require the Establishment on the Basis
of the Nineteenth and Subsequent Decennial Census of Congressional Dis-
tricts Comprised of Contiguous and Compact Territory for the Election of
Representatives, Mar. 18-19, 1964. Serial No. 8 (1964), 157pp. Letter of
W.J.D. Boyd, National Municipal League, at p. 127.
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within a limit of ten percent; but in any event such deviation should
not be permitted to exceed fifteen percent. l

That same limit of 15% on variations in congressional districts
was favored in a brief submitted to the Committee on the Judici-
ary of the United States House of Representatives in 1964, as fol-
lows:

Having established that some form of reasonable population variance
is the method best suited to guide apportionment, how large should be
the permitted variation? A variation of 10 percent from the average for
each state seems small. So also does a variation of 15 percent. However,
it must be realized that this variation is magnified above the actual per-
centage difference between the permissible extremes.

A variation of 10 percent indicates that it would be acceptable for the
largest district to be 10 percent above the average or 1.10 times the
average; and the smallest district would have 10 percent less, or 0.90
time the average. By dividing the largest permissible population for a
district by the smallest permissible population (using 1.10 and 0.90 as
examples) it is determined that the largest district possible is 1.22 times
the smallest district possible not 20 percent larger but 22 percent larger.

This same pattern applies to any percentage suggested. The larger
the percentage of variation permitted, the larger the variation is magni-
fied by these figures. If districts are allowed to vary from the average
by 33-1/3 percent, the largest district possible would have twice as many
people as the smallest district possible. . . .

The actual population difference in real numbers of people will vary
with each state. . .

.
Percentage variances from the average number of

people per representative are the only means of equating representation
within each state. .

. .

A study . . . indicates that this .
.

. (15%) . . . figure permits con-
siderable margin in forming . . . (districts and) . . . cannot be considered
too binding on the apportioning authority ... (It gives) . . . ample oppor-
tunity for taking into account such factors as political boundaries, ethnic
interests, community background, urban and rural interests in establish-
ing districts. . . .2

1 -American Political Science Association, Special Committee on Congressional
Reapportionment, “The Reapportionment of Congress,” The American Poli-
tical Science Review, Vol. XLV, No. 1, March 1951, 297 pp. At pp. 154-155.

2 U.S. House of Representatives, Committee on the Judiciary, Hearings
Before Subcommitte No. 5, Serial No. 8, op cit., pp. 36-41. Proposal of Albert
L. O’Connor, Jr., Principal, Adams-Summerhill High School, Johnstown, Pa.

The above discussion was accompanied by a chart for congres-
sional districts on a 15% variation basis in each state. For Massa-
chusetts, the chart indicated an “average district” of 429,048 per-
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sons, a “minimum district” of 364,692 persons, and a “maximum
district” of 493,404 persons.

Deviation of 10%. A more restrictive 10% limit upon deviations
above or below the average ratio of population per legislator is
favored by both the National Municipal League 1 and the Federal
Advisory Commission on Intergovernmental Relations.2

Thus, the League argues that state laws and Congressional pro-
posals tend to recommend too great a variation from the average
if population equity is to be served. Percentage measures of “rea-
sonable deviation” become more deceptive as fewer districts and
more people are involved in an apportionment. Thus, in New York
State, the League noted that a 15% deviation represents a popula-
tion deviation of more than 100,000 persons whose votes could be
diluted. The misplacing of such a large number of persons, repre-
senting so many local election precincts, is deemed unjustifiable.

Deviation of 5%. An even more conservative degree of deviation
was advocated before the United States House of Representatives
Committee on the Judiciary in 1964 by the International Ladies’
Garment Workers Union.3 That labor group urged that a variation
of not more than 5% from the average population per legislator
ratio should be allowed in setting up large districts such as congres-
sional districts. The Union criticized New York congressional dis-
tricts which contained as many as 531,000 and as few as 405,000 in-
habitants; the Union contended that this large spread of 126,000 in-
habitants “cannot be maintained seriously.” It also attacked as “un-
justifiable” a 60,000 inhabitant difference between Rhode Island’s
two congressional districts, even though this represented but a 7%
variation.

The adequacy or inadequacy of legislative apportionment is ger-
mane to rulings by the United States Supreme Court that one-

Judicial Position on Allowable Deviations4

1 Ibid, at p. 127.
U.S. Advisory Comm, on Ontergovt. Relations, Apportionment of State Leg.
islatures, Report A-15, Washington, D.C., Dec. 1962, 121 pp. At p. 60.

3 U.S. House of Representatives, Serial No. 8 (1964). op cit., pp. 151-154.
4 Source: Library of Congress, Legislative Reference Service, Methods of

Measurement of Legislative Apportionment, JF 511, 294/295, Washington,
D.C., Mar. 3, 1965, 32 pp.
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man’s vote must be worth as much as that of any other man, and
that, while mathematical perfection is not possible, legislative dis-
tricts must be “rational” and represent equality “substantially on
a population basis.” 1

In one of the Reynolds vs. Sims' cases of 1964, the Supreme
Court refused to commit itself to any percentage or other mathe-
matical measure of “reasonable” deviations from apportionment
norms, and it has since continued that policy. 2 Instead it specified
that:

The proper judicial approach is to ascertain whether, under the
particular circumstances existing in the individual state whose legislative
apportionment is at issue, there has been a faithful adherence to a plan
of population-based representation, with such minor deviations only as
may occur in recognizing certain factors that are free from any taint
of arbitrariness or discrimination. .

Accordingly, the federal and state courts have tended to concern
themselves with whether the challenged apportionment plan al-
lows election of a majority of the legislators by a minority of the
total population represented in the legislative body concerned.

Thus, the federal district court which invalidated Ver-
mont’s state legislative apportionment in 1964 was unmoved by
the fact that 19 of that state’s 30 senators were chosen from dis-
tricts falling within a 15% variation from the average population
per senator ratio. The court based its negative decision upon the
fact that the Vermont Constitution was so phrased as to make un-
avoidable a 5 to 1 disparity between the largest and smallest num-
ber of people represented per senator.3

In that same year, a federal district court in Michigan struck
down the congressional districting plan of that state.4

In this case, the federal court objected that Michigan con-
gressional districts of 200,000 to 420,000 inhabitants varied too
greatly from the 397,000 national average of persons per congress-

1 Wesberry vs. Sanders, 376 U.S. 1 (1964) and Reynolds vs. Sims, 377 U.S.
533 (1964).

2 Roman vs. Sincock, 377 U.S. 695 (1964).
3 Buckley vs. Hoff, 234 F, Supp. 191 (D.C.D. Vt. 1964).
4 Calkins vs. Hare, Civil Action No. 22720, U.S. Distr. Crt, Eastern Div. of

Mich. (Port Huron), March 26, 1964.
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man. The district court observed that the basic constitutional
rights of citizens to vote must be protected vigorously. It warned
that while it is true that the United States Supreme Court speaks
of one-man’s vote being “as nearly as practicable” worth that of
another, these words are not to be construed “as an escape hatch
for the reluctant”; hence, variations must be “minimal” and not
abridge “unnecessarily” any person’s vote. The court rejected dis-
crepancies of as few as 10,000 persons and 50,000 persons, even
though an “average departure” of but 9.2% was involved. In addi-
tion, the federal district court disallowed district variations based
on estimated population trends as “speculative” unless “compelling
proof” were introduced in support of the same.

More recently, a federal district court in Georgia in 1965 ordered
a new state legislative reapportionment on a population basis,
with a 15% ceiling on variations from the average ratio of popu-
lation per legislator. In this instance, less judicial hesitancy was
manifested in regard to percentages. 1

Multi-Member Districts
Both House, Nos. 2979 and 2980 of 1965 propose retention of

the present state constitutional provisions permitting two-member
and three-member districts for the election of members of the
House of Representatives. In Reynolds vs. Sims, the United States
Supreme Court indicated that multi-member districts may be used
in apportioning state legislatures. There are some judicial hazards
in this practice.

Thus, in a recent Georgia case, the Supreme Court warned that
states do not have an unlimited right to establish the bounds of
election districts. The Court pointed out that the XIV Amendment
requires equality of the franchise and the XV Amendment forbids
districting intended to deprive negroes of their right to vote. The
Court held that multi-member districts are not per se violative of
the Equal Protection Clause, if voters in single and multi-member
districts have approximately equal votes within the permissible
limits of variation from the average population per legislator ratio.

1 Toombs vs. Forison, 205 F. Supp. 248 (N.D., Ga., 1962), 231 F. Supp. 65,
69-70 (N.D., Ga., 1965).
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The Court declined to say what it might do in the event that a mul-
ti-member district scheme is presented for adjudication upon dem-
onstrable charges of cancelling out or minimizing the voting
strength of racial or political minorities.1

While the courts place the heavy burden of proof upon plain-
tiffs to show that a plan of multi-member districts is intended to
be discriminatory, they stress state responsibility for demonstrat-
ing that such districts are a “rational” feature of that plan.

In the Hawaii legislative apportionment case now pending be-
fore the United States Supreme Court, appellants are asking that
the use of multi-member districts by states be outlawed as infring-
ing the equal protection clause unless justified by “valid and com-
pelling” reasons.2

House, No. 2980 of 1965 preserves existing Massachusetts state
constitutional terminology which appears to require the allocation
of at least one House member to each county regardless of size,
whereas House, No. 2979, would remove that county restriction.
Both measures would retain present prohibitions in the creation
of House districts against partitioning any town of under 12,000
inhabitants, any precinct of a larger town, or any city ward.

Federal court decisions indicate conclusively the need to remove
such local government unit restrictions from apportionment pro-
visions of the Massachusetts Constitution, except possibly for the
caveat against partitioning precincts and wards. In 1964, the Unit-
ed States Supreme Court invalidated similar Ohio constitutional
provisions which guaranteed each county at least one seat in the
State House of Representatives.3 In the same year, a similar
county guarantee in the Vermont State Constitution also fell in
a federal district court decision.4 Earlier Supreme Court decisions
of 1964 in Reynolds vs. Sims had demolished the “federal analogy”
upon which such state constitutional guarantees had rested.

County and Municipal Limitations

Fortson vs. Dorsey, 379 U.S. 433 (1965).
Abe et al. vs. Richardson, Case No. 409, Oct. Term, 1965, U.S. Supreme
Court formerly, Holt vs. Richardson.
Nolan vs. Rhodes and Sive vs. Ellis, 378 U.S. 556 (1964).
Buckley vs. Hoff, 234, F. Supp. 191 (D.C.D. Vt, 1964).
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At the present time, nearly three years would be required to
amend the Massachusetts Constitution to remove county limita-
tions upon the creation of House districts. Such an amendment, if
approved by the current General Court at its 1966 session, would
require a second such approval in the first or second year of the
1967-68 General Court, in order to qualify for the earliest possible
referendum in November 1968. However, if swifter action becomes
necessary, the General Court could enact legislation merging the
two very small counties of Dukes and Nantucket (which have one
representative each) with neighboring Barnstable County (which
has three representatives), to form a new county of sufficient
size in terms of both population and legal voters to warrant a del-
egation of four representatives without extreme variations, thus:

Table 6. Possible Merger of Three Smaller Massachusetts Counties
To Meet Federal Minimum Apportionment Standards of Population

Name of 1955 State Census 1965 State Census
County Population Legal Voters Population Legal Voters

Barnstable 52,728 30,601 73,557 41,613
Dukes 6,069 3,612 5,948 3,823
Nantucket 3,642 2,090 3,714 2,233

Total 62,439 36,303 83,219 47,669

State Average Per
House Member 20,156 10,460 24,687 11,040

Such a statutory county merger would provide an escape from
the liability represented by the worst population and voter aspects
of legislative apportionment by counties; but long-run liabilities
remain. Among such liabilities are two cited by the Federal Ad-
visory Commission on Intergovernmental Relations; 1

(1) Unless county or municipal boundaries are ignored, surplus
population cannot be diverted to adjacent underpopulated counties

1 U.S. Advisory Commission on Intergovernmental Relations, Apportioning
State Legislatures, Report A-15, Washington, D.C., Dec. 1962, 121 pp. At pp.
37-43.
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or municipalities in order to produce reasonably apportioned dis-
tricts within the range of reasonable deviation.

(2) Constitutional provisions which guarantee at least one seat
per county are almost certain to cause unequal representation
which is unacceptable to the courts. Rural areas are likely to be
overrepresented while urban areas lack sufficient representation.

House, No. 2980 of 1965, proposing population-based legislative
apportionment, would make no change in existing constitutional
arrangements which divide reapportionment responsibilities be-
tween the General Court and county apportionment boards. Its
companion measure, House, No. 2979 of 1965, would eliminate the
involvement of county officials, but leave local city councils and
selectmen responsible for dividing their communities into those
precincts and wards which the General Court must utilize in form-
ing congressional, councillor, senatorial, and representative dis-
tricts.

Some critics question the wisdom of vesting redistricting re-
sponsibilities in the members of state and local legislative bodies
who have demonstrated throughout the nation an historic reluct-
ance to reapportion themselves. Incumbent state and local legisla-
tors are bound to resist district changes which are disadvantageous
to themselves or their political parties.

Accordingly, it is being increasingly urged that the responsibil-
ity for apportioning the Executive Council and both branches of
the Legislature be vested in a state apportionment board, as has
been done in eleven states (Alaska, Ark., Calif., Conn., Del., HI.,
Mich., N.D., Ohio, S.D., and Texas). In seven of these states, such
apportionment boards are only required to act when the legisla-
tures fail to reapportion themselves within a stated time (Calif.,
Conn., Del., HI., N.D., S.D. and Texas).

Advocates of such state apportionment boards also suggest the
possibility of their use to spur local reapportionments and to com-
pel action when localities fail to meet state standards. It is argued
that this practice would permit coordination of the drawing of
congressional and state legislative districts with the formation of

Divided Reapportionment Responsibility
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local election districts (upon which state districting must be con-
structed) .

Periodic local censuses began in Massachusetts more than a
century ago with the passage of legislation establishing the annual
local school committee census of school-aged children (Acts of
1826, c. 170). This statute was followed by the Dog Census Act
of 1858 (c. 139) requiring periodic listing of dogs by local Asses-
sors. In 1885 local boards of assessors were required to prepare
annual lists of adult residents aged 20 or more, for use in adminis-
tration of the election laws and the now-defunct poll tax (repealed
by Act of 1963, c. 160). These various enumerations from the
start have been made by local authorities, subject to limited su-
pervision by state agencies.

The periodic state decennial census made its appearance in Mas-
sachusetts more than four decades following the establishment of
the federal decennial census in 1790. That latter enumeration, re-
quired primarily for congressional reapportionment purposes, is
conducted by personnel of the Federal Census Bureau.

The Massachusetts state decennial census is conducted by state
and local officials. It was introduced in 1836 to fix representation
in the General Court and in the Governor’s Council and to dis-
tribute local shares of the federal treasury surplus.2 Prior to that
time, seats in the Senate and the Governor’s Council were allotted
in proportion to the public taxes paid by each senatorial and coun-
cillor district; and House seats were assigned to towns according
to a schedule roughly reflecting the numbers of local poll taxpay-
ers. The Massachusetts decennial census provisions in the Consti-
tution and laws have been revised many times.

CHAPTER V. STATE AND FEDERAL DECENNIAL CENSUSES

Massachusetts State Decennial Census 1

Historical Background

1 This text reprints, in modified and up-dated form, portions of the Legisla-
tive Research Council reports titled A Single Annual Listing of Local
Residents, Senate, No. 485 of 1960, 77 pp.

2 Mass. Constit., Amendment Art. XII; Acts of 1837, cc. 85 and 128.
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In addition to the censuses which have been mentioned, there
are various specialized counts which are required for particular
state or local programs. Thus, there has long occurred a periodic
census of the conditions of labor and manufacturing in the Com-
monwealth, conducted by the Department of Labor and Industries
and its predecessor, the State Bureau of Statistics (Resolves of
1869, c. 102; G.L. c. 149, ss. 169-173). Originally, this census was
on a biennial basis, and included a census of social conditions. La-
ter, its scope was reduced to strictly economic matters and it was
placed on an annual basis. Curiously, the predecessor of the De-
partment of Labor and Industries administered both the above
economic census and the decennial state census, from 1874 to 1919.
In the latter year duties pertaining to the latter were shifted to
the Department of the State Secretary by the 1919 statute reorgan-
izing the state government (c. 350, ss. 24-27).

The Commonwealth has maintained a continuing census of
blind persons since 1906 under laws currently administered by
the Division of the Blind in the State Department of Education
(G.L. c. 69, ss. 19-9A, and 33). This information, gathered by
the Division with the assistance of local Boards of Welfare, is
used in planning and providing educational and welfare services
for blind persons.

For a variety of educational purposes, four different types of
censuses are conducted by local school officials under supervision
by the State Department of Education, including: (a) the annual
local school census, authorized in 1885 (G.L. c. 72); (b) a census
of mentally retarded children, authorized in 1919 (G.L. c. 71,
ss. 46 and 46B); (c) a census of physically handicapped children,
authorized in 1954 (G.L. c. 71, s. 46B); and (d) a school-by-school
count of children according to ethnic origin, under the Racial Im-
balance Law of 1965 (G.L. c. 71, ss. 37C-37D).

Finally, under a 1919 statute, the State Department of Mental
Health is obliged to “establish and maintain” a confidential “reg-
istry of mental defectives” which is utilized in compiling mental
health statistics (G.L. c. 123, s. 13).

Legal Background
Constitutional Provisions. The fundamental legal provisions gov-
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erning the state decennial census in Massachusetts are constitu-
tional in character. 1 They call for two different enumerations ta-
ken simultaneously: The “census of the inhabitants” and the “spe-
cial enumeration of legal voters” of each city and town. Thus,
Amendment Article XXI states, in part, that—

In the year . .
. (1935)

.

. . and every tenth year thereafter a census
of the inhabitants of each city and town shall be taken and a special
enumeration shall be made of the legal voters therein. Said special
enumeration shall also specifiy the number of legal voters residing in
each precinct of each town containing . . . (12,000) ... or more in-
habitants according to said census and in each ward of each city. Each
special enumeration shall be the basis for determining the representative
districts for the ten year period beginning with the first Wednesday in
the fourth January following said special enumeration.

The house of representatives shall ... be apportioned by the general
court . .

.
according to . .

. relative numbers of legal voters, as ascertained
by said special enumeration.

The latter “special enumeration of legal voters” also controls
the apportionment of the 40 state senatorial and eight councillor
districts.2

The Constitution assigns the responsibility for totalling the
results of the census and “special enumeration” to the Secretary
of the Commonwealth. 3 This dual census concept has been em-
bodied in the Massachusetts Constitution since 1836.

Statutory Requirements. Since 1919, state responsibilities with
respect to the decennial census and enumeration have been ad-
ministered by the Division of the Census in the Department of
the State Secretary. The Division is headed by the State Census
Director who is appointed by the State Secretary with the approv-
al of the Governor. The law stipulates that he shall “under the
supervision of the secretary, have charge of compiling informa-
tion in connection with said decennial census and enumeration”
(G.L. c. 9, s. 9). In the interval between state decennial counts,
the Division consists only of the Director, who devotes his time to
other work of the Department. In decennial years, employees are
borrowed from other divisions of the Department, and temporary

1 Mass. Constit, Amendment Art. XXI, as revised by Amendment Art. LXXI

2 Mass. Constit., Amendment Art. XXII.
3 Mass. Constit., Amendment Art. XXI.
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employees are hired, to provide an adequate census staff.
Local responsibilities with regard to the decennial census and

special enumeration are divided by statute between the mayors
and selectmen, on the one hand, and the board of registrars or
election commission, on the other. The census of those “inhabi-
tants” residing in the community, as of January Ist in the decen-
nial year, must be made by the mayor or selectmen, who may
call on the local police, board of registrars or election commission
for assistance. The resulting enumeration must be certified by
the localities to the State Secretary by June 30th on forms pro-
vided by him (G.L. c. 9, s. 7). In like manner the local board of
registrars or election commission, or “other officials having charge
of the registers of voters”, must certify to the State Secretary, on or
before June 30th of the decennial year, the number of registered
voters in the community as of January Ist. In towns of 12,000
or more inhabitants, and in cities, the report must also indicate
the number of registered voters in each ward or precinct (G.L. c.
9, s. 6).

The State Secretary is authorized to review and to correct the
returns of localities relative to the numbers of registered voters.
From the local returns the Secretary must compile, and promptly
file with the Clerk of the House of Representatives, the enumera-
tion of legal voters specified in the decennial census provisions of
the Constitution (G.L. c. 9, s. 6).

Information Sought
Persons To Be Counted. While state and local authorities must

gather specific information on numbers of inhabitants and legal
voters, considerable administrative discretion is allowed the State
Secretary in details affecting the questions asked by enumerators
and the tabulation of census results.

In deciding who shall be counted as an “inhabitant” or “legal
voter” for decennial state census purposes, state and local officials
are governed by certain statutory and judicial criteria.

As indicated earlier, the word “inhabitant” has been defined
by law as meaning “a resident in any city or town” (G.L. c. 4, s.
7). The Supreme Judicial Court has declared that the terms “in-
habitant” and “resident” are equivalent and indicate (a) state and
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local citizenship, and (b) the place of one’s home or dwelling-
place, according to the common law doctrine of domicile.1 State
law defines a “citizen” of the Commonwealth as a person who is a
citizen of the United States domiciled in Massachusetts (G.L. c. 1,
s. 1).

The term “legal voter” has been interpreted judicially to indi-
cate only those persons who are duly registered as voters in the
city or town in conformity with the Election Law (G.L. cc. 50-
51) ? And the Massachusetts Constitution prescribes the follow-
ing basic qualifications for such voters:

Every citizen, of twenty-one years of age and upwards, excepting paupers
and persons under guardianship and persons temporarily or permanently
disqualified by law because of corrupt practices in respect to elections
who shall have resided within the commonwealth one year, and within
the town or district in which he may claim a right to vote, six calendar
months next preceding any election of governor, lieutenant governor,
senators, or representatives, shall have a right to vote in such election

(and)
... no other person shall be entitled to vote in such election,

(Mass. Constit., Amend. Art. 111,, as amended)

Classification of Census Data. From 1915 to 1945, the Depart-
ment of the State Secretary confined its decennial census effort
to recording the total numbers of local inhabitants and legal vot-
ers. No effort was made to divide the totals by sex, age or other
characteristics. As a consequence, the usefulness of the decennial
census results was limited to legislative redistricting purposes,
and to distribution of state aid to municipalities on a population
basis.

In the decennial censuses of 1955 and 1965, however, the Depart-
ment followed a new policy of gathering census statistics in a form
which develops local census data by sex and by age group. Such
census data is useful to agencies such as social welfare organiza-
tions, research agencies, school authorities, and regional and mu-
nicipal planning boards.

Other Data. On request of state and local government agencies,
the State Secretary authorized decennial census-takers in 1955 to
gather other information in the public interest, and to compile it

1 Blanchard vs. Stearns, 46 Mass. 298 (1842); Opinions of Justices, 240 Mass,
601 (1922).

2 Opinion of Justices, 247 Mass. 583 (1924).
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for the use of the agencies concerned. Thus, the 1955 state decen-
nial census obtained new data as follows:

1. The numbers of employed and unemployed persons, desired by the
State Commissioner of Labor and Industries;

2. The numbers of retired persons, requested by state agencies concerned
with the aging; and

3. The numbers of war veterans, according to the wars in which they
served, sought by the State Commissioner of Veterans’ Services and
by veterans’ organizations.

Unfortunately, this information could not be obtained by the
1965 state decennial census because of inadequate appropriations.

Organization and Costs. The 1965 state decennial census, which
reported 5,295,281 “inhabitants” and 2,649,695 “legal voters” in
Massachusetts as of January Ist of that year, was supervised by
the State Census Director who was assisted by a full-time clerical
employee, and by two groups of 16 temporary census clerks who
were retained in successive six-week shifts to check data sub-
mitted by local authorities. 1 At the time of writing of this Leg-
islative Research Council report, certain administrative aspects
of the 1965 state decennial census remain to be completed.

Total estimated expenditures of the Department of State Sec-
retary for this work is expected to be $76,100, including $50,000
specifically earmarked for that census, $6,400 of salaries charge-
able to Department administration, $1,200 of costs for paper and
printing, and a requested but as yet unappropriated $18,500 for
key-punching and statistical work.

To make this census, visits were made to homes of residents by
more than 3,000 local enumerators employed by the cities and
towns. Enumerators engaged in the count of “inhabitants” worked
under the direction of the local mayor or board of selectmen,
or under an agency designated by the mayor or selectmen to take
the census of inhabitants; in most cases, this designated authority
was the city or town clerk, board of registrars of election com-
mission. The number of “legal voters” was reported to the State
Secretary by the local board of registrars or election commission,

Conduct of the 1965 State Decennial Census

1 Thus, no more than 16 of these clerks were employed simultaneously.
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on forms provided by him, on the basis of the local voting regis-
ter. In many communities the decennial count is taken simultane-
ously with the annual listing of local adults aged 20 or more, by
the same enumerators. The cost of the 1965 state decennial census
effort borne by the individual cities and towns will exceed an
estimated $500,000.

Of the 351 municipalities in Massachusetts, 179 responded to
Legislative Research Bureau questionnaires relative to their state
decennial census work and costs in 1965. They reported local costs
“per inhabitant enumerated” ranging from as low as 2c to as high
as 74c. A little over one-half (99) of these communities reported
costs of from 5c to 14c per enumerated inhabitant, as indicated
in Table 7 below. In some cases, the community’s per enumerated
inhabitant cost was inflated by the inclusion of costs of the local
annual listing of adult residents (“street listing” or “police list-
ing”) with local costs for the state decennial census; in many in-
stances, localities understated their state decennial census costs by
omitting such items as the portion of police salaries and election
officer salaries attributable to census work. In general, commun-
ities conducting merged state census and local annual listings in-
curred an estimated per inhabitant enumerated cost of 20c, while
a lesser estimated cost of about 13c per inhabitant enumerated
resulted for unmerged state census counts.

Table 7. State Decennial Census Costs Per Inhabitant Enumerated
in 179 Massachusetts Localities

Number Estimated Cost Number
Range of Est. Cost of Per Inhabitant of

Per Inhabitant Localities Enumerated Localities

Under 5c 15 20c to 24c 13
5c to 9c 50 25c to 29c 5

10c to 14c 49 30c to 34c 5
15c to 19c 34 Over 34c 8

Procedure. The procedure followed by state and local officials
in the 1965 decennial census involved three main phases, namely:
(1) preliminary meetings of state and local census officers, (2)
collection of census data and preparation of summaries by local
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authorities, and (3) processing of the local summaries by the
State Census Division. These three main phases are discussed be-
low in some detail.

(1 )Preliminary Meetings. The state Secretary opened the 1965
census by calling regional meetings of local census officials at
Boston, Fall River, Greenfield, Pittsfield, Salem, Spring-
field, Worcester and other convenient locations. At these meet-
ings, the State Census Director explained the purposes of the cen-
sus and the procedure to be followed in gathering and reporting
census data. Various related problems were discussed. Local of-
ficials were furnished, at state expense, an eight page manual
titled Instructions to Enumerators and a supply of “family cards”
sufficient to the needs of local enumerators (state census form
C1965-1).

(2) Collection of Data. The local agency responsible for taking
the decennial census organized a force of local enumerators, con-
sisting of policemen or temporary canvassers. Each enumerator
was given a copy of the manual histructions to Enumerators and
as many “family cards” as necessary. If the enumerator was also
to do the annual listing of adults aged 20 or over, he was supplied
with appropriate local cards and forms by the municipal board
of registrars of voters or other agency responsible for the annual
listing.

“Family cards” are 6” x 4” in size, ruled on one side for record-
ing the (a) city or towns; (b) ward or precinct number of each
residence; (c) street location of the residence, hotel or other place
of abode; and (d) name, age and sex of each inhabitant at the
residence (space is provided for information about seven residents)
The “family cards” were white in color for communities other than
Boston and salmon colored for Boston. The color difference facili-
tated separate tabulation by the Department of Boston of census
data according to the areas of former municipalities annexed to
that City since 1874.

Routes to be followed by enumerators in visiting the homes of “in-
habitants” are suggested as follows by the state census manual:

In all cities and towns having a system of house numbers and in all
other cases in towns where practicable, the enumerator should select
the junction of some two streets in his district as a starting point and
proceed to canvass the block, keeping to the right and going in and out
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of every court, alley or passageway, turning each corner, and thus keep-
ing on around the block until the point of starting is reached, making sure
that he has gone around and through the entire block before leaving it
Do not go back and forth across the street. When the first block is
finished, then take the next adjoining block and canvass it similarly.
(Instructions to Enumerators, p. 2).

The instructions in the manual required enumerators to visit
every building in their districts personally whether they did or
did not appear to be dwellings and to enumerate every person
found or supposed to be living in them, with the exceptions indi-
cated below. Enumerators were directed to report the facts on a
“family card’’ for each group of persons living in the same dwel-
ling place. Babies born after January 1, 1965 were to be omitted
from the tabulations.

The regulations required enumeration of all of the following
persons as of the census day, January 1, 1965, including both
resident nationals and resident aliens:

1. Persons found at their usual place of abode (domicile) or temporarily
absent therefrom.

2. Occupants of lodging houses, inns and hotels in regular residence
therein on January 1, 1965; also temporary occupants if they did not
have a regular place of abode, including students at schools and col-
leges if the school or college is their usual or only place of abode.

3. Hospital patients without other usual place of abode on the census day.

4. Inmates of institutions for the mentally ill, orphans, the blind, the
deaf, the aged, etc., in the city or town. In the case of state mental
hospital patients, the hospital superintendent must furnish enumerators
with the initials, age and sex of each patient.

5. Inmates of prisons and jails in the community.
6. Civilians and armed forces personnel on military and naval reserva-

tions, who claim no other usual or permanent place of abode.

Enumerators were instructed not to enumerate (a) individuals
with usual places of abode other than in the dwellings in which
they are found, such as transients in hotels, visitors in homes,
students in colleges with domicile elsewhere, or members of the
armed forces also with domicile elsewhere; and (b) persons who
are members of the family being enumerated but who have be-
come recognized inmates of a mental hospital, home for the aged,
prison or other institution in another community for a long pe-
riod of time.

(3) State Processing of Census Data. Communities were required
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to return completed “family cards” of the census of inhabitants
to the State Secretary before June 30, 1965 (G.L. c. 9, s. 7). There-
upon the staff of the State Census Director reviewed the cards
for accuracy of information reported. Spot checks are being made
by State Census Division personnel in sample communities to
verify the accuracy of returns sent in by local enumerators. Upon
completion of this checking, the “family cards” will be relinquish-
ed for mechanical processing on a contract basis, to produce cen-
sus information in the desired form.

A summary of the above decennial census of inhabitants and
legal voters is initially issued by the State Secretary in mimeo-
graphed form. Eventually, detailed information will be published
in printed form by the Department of the State Secretary, in such
detail as funds permit.

Related Local Massachusetts Censuses 1

Related to the foregoing state decennial census are two import-
ant counts conducted annually by the 39 cities and 312 towns of
Massachusetts namely: (1) the annual listing of adult residents
and of their dogs; (2) the local school census. In many commun-
ities, these local counts are coordinated with the taking of the
state census in decennial years.

Annual Listing of Local Residents and Dogs
Massachusetts law has required local authorities, since 1885, to

make an annual listing of adults aged 20 or more who are resi-
dents in the city or town.2 For a half century this task was the
responsibility of the board of assessors in most municipalities.
However, legislation of 1938 transferred this function to the local
boards of registrars of voters or, in cities having them, to election
commissions.3 In the four cities of Boston, Cambridge, Chelsea
and Lowell, and the Town of Watertown, special legislation directs
that this listing be performed by boards composed of the local

1 This text reprints, in modified and updated form, portions of the Legislative
Research Council report titled A Single Annual Listing of Local Residents,
Senate, No. 485 of 1960, 77pp.

2 Acts of 1885, c. 271, s. 1.
3 Acts of 1938, c. 440, s. 2.
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chief of police and the members of the local election commission
or board of registrars. l

Statutory Requirements. The local board of registrars or their
agents must visit all local residences annually in January or Feb-
ruary and prepare a “true list” of each person aged 20 or more
living in such residences, showing name, age or date of birth, oc-
cupation, nationality, and residence as of January first in both the
preceding and current years. For these purposes, the board of
registrars or election commission may hire temporary “assistant
registrars”; and, with the consent of the mayor or selectmen, the
board or commission may also utilize the services of police offic-
ers as census takers. (G.L. c. 51, ss. 4-22).

The “true list” is then the basis of the two following important
documents: (1) the Annual Register of Voters, prepared after
April Ist; and (2) the Street List of adult residents, arranged by
streets of residence to be prepared by April 15th for the board
of assessors and local political committees and published by June
15th. (G.L. c. 51, ss. 6-7).

These two lists are used to administer permanent voter regis-
tration laws; and, in local redistricting for municipal election pur-
poses.

Dogs must also be enumerated during the annual local listing.
These dog lists, to be furnished to city and town clerks by each
April Ist, are used for licensing purposes (G.L. c. 140, ss. 147 and
150).

Listing Practices and Costs. A detailed Legislative Research
Bureau survey of localities in 1959 revealed a wide range of prac-
tices in the annual listing of local adult residents, dogs and oth-
ers. 2 Organization, procedures and costs vary with the size of
the community and the thoroughness of the listing work. It is
estimated that this annual listing requires the part-time services
of over 3,000 local government employees, including clerical help,
police officers and temporary canvassers or enumerators; and
that total local costs now exceed $750,000 annually.

1 Acts of; 1903, c. 279, s. I (Boston); 1917, c. 106, s. (Chelsea); 1918, c. 282,
s. 8 (Cambridge); 1919, s. 108, s. 8 (Watertown); and 1923, c. 131, s. 2
(Lowell).

2 A Single Annual Listing of Local Residents, supra.
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In 1959, less than a third of the 180 reporting communities in-
dicated that their annual listing work was done by the local board
without the assistance of police officers or temporary hired can-
vassers. In contrast, temporary canvassers assisted in 90 com-
munities, and police officers and firemen in 27 cities and towns.
On the average, each individual canvasser recorded 1,400 persons
in the 1959 annual listings in these municipalities. This general
pattern continued in 1965.

While most municipalities appear to confine their January-Feb-
ruary listing efforts to the recording of adults for the true list,
a very few localities gather military information about residents,
and record tax information for the Assessors. In 1959, thirty-five
municipalities recorded minors, usually by arrangement between
the board of registrars and school department; such information
was limited in 11 localities to the names and ages of pre-school
children; in eight municipalities such information was also gath-
ered for other children up through age 15. In another eight cases
the number but not the names and ages of minors were covered
in 1959.

Continuing these divergencies of practice, 46 cities and towns
reported that they merged their annual listings of resident adults
with the taking of the state decennial census in 1955. More recent
incomplete information furnished to the Legislative Research
Bureau by 179 localities indicates such merged efforts in at least
10 communities. That practice was probably also followed in many
other localities.

Annual Local School Census
Statutory Requirements. Under statutes more than a century

old, local school departments must conduct an annual census of
local children between ages 5 through 15 who reside in the city
or town as of October Ist (G.L. c. 72; c. 77, ss. 12-13). This in-
formation is used in the enforcement of school attendance laws,
and in annual distribution of over $40.1 million of state educa-
tional aid to localities on a per capita basis for each local child
between the ages of 7 and 16.

The school census task is largely assigned to local school super-
visors of attendance, working under the direction of the local
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superintendent of schools and the local school committee.
Administration and Costs. Local school departments employ

one of two alternative methods of annual school census adminis-
tration, namely: (1) canvasser visits to all homes, and (2) use
wholly of school records, without such visits.

A detailed 1959 survey of local practices by the Legislative
Research Council 1 revealed that almost two-thirds (93) of the
146 reporting local school departments required visits to homes
by canvassers; in 27 of these 93 communities, the home visits
were made in January and February by registrars’ canvassers.
Nearly all of the 93 communities gathered data concerning chil-
dren between ages 5 and 16; but in 13 of them the canvassers
covered only pre-school children and relied on school records for
older children.

About one-third (41) of the 146 reporting cities and towns
conducted their 1959 school censuses without home canvassing.
Instead, their annual compilations were based on (a) enrollments
reported by public and private schools, (b) inquiries usually
through public school children as to brother and sisters at home,
and (c) occasionally, miscellaneous sources, such as the police,
water department records, and local birth certificates. Some cities
and towns have conducted no home canvasses in 25 years.

Only a fifth (30) of the 146 reporting communities submitted
school census cost data; these costs averaged 15c per name in
1959. It is believed that complete data would have revealed higher
expenses. Increases of canvassing and related costs since 1959
would probably raise local school census costs to over 20c per name
by 1965.

Federal Decennial Census

The federal decennial census, one of the major national cen-
suses in the world, has its origin in constitutional requirements
that congressional apportionment be based upon an “enumeration”
which shall be made every “ten years, in such manner as . . . (the

Historical and Legal Background

1 A Single Annual Listing of Local Residents, supra.
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Congress) .
. . shall by law direct.” (U.S. Constit., Art. I. s. 2,

of 1787).
An original constitutional provision, since modified by the XVI

Amendment of 1913 relative to income taxation, forbade direct
federal taxation “unless in proportion to the census” (Art. I, s. 9).
More positively, further census powers are implicit in constitu-
tional provisions of 1787 which empower Congress (1) to provide
for the general welfare, (2) to regulate interstate and interna-
tional commerce, and (3) to enact laws “necessary and proper”
to the implementation of explicit constitutional powers of the
federal government (Art. I. s. 8)

Accordingly, the first federal decennial census was conducted by
United States marshals in 1790, and has been followed since by
new decennial censuses. However, the simple 1790 count has evolv-
ed into a complex survey of population, housing and economic
conditions, administered by over 171,500 employees of the Bureau
of the Census in the United States Department of Commerce. The
detailed aspects of this massive federal census operation are now
regulated by the Census Act of 19541 and by Presidential Procla-
mation No. 3337 of 1960.

Under statutory and administrative directives, the 1960 federal
decennial census sought answers to scores of questions relative
to people and their housing.

The population data gathered covered such aspects as sex, age,
ethnic background, marital status, size of families, education, em-
ployment, work experience, migration, and location. Commencing
with the 1970 federal decennial census, voter registration status
and participation in elections will be added to this list, by dictate
of Title VIII of the Civil Rights Act of 1964.

The 1960 federal decennial census counted people in terms of
where they were living within the United States as of 12:01 A.M.
on April 1, 1960. This population count covered both American
citizens and aliens. Federal enumerators included the following
persons in the population of each community:

Information Sought and Persons Enumerated

U.S.C., Title 13, c. 1, subchap. 11, ss. 21-26; c. 5, subchap. 11, s. 141; c. 5,
subchap. V, ss. 191-195; c. 7, subchap. I, s. 214; c. 7 subchap. 11, ss. 221-223.
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tc

i

1. Persons found at their usual place of abode, or temporarily absent
therefrom on business, visiting, vacation, or short-term hospitalization.

2. Occupants of lodging houses, inns and hotels, in regular residence on
April 1, 1960.

3. Domestic employees living in their employers’ households.
4. Persons legally domiciled elsewhere, who live at their out-of-town

home part of the time, yet spend most of their time in “temporary”
quarters in the community where they are found on the census day.

5. Persons found in the community on the census day, who have no
"usual residence” elsewhere, such as (a) persons in camps or housing
for railroad, construction, and migration farm laborers, and (b) oc-
cupants of lodging houses, etc., not in regular residence therein.

6. Members of religious orders occupying local convents, monasteries
and similar facilities.

7. Students attending out-of-town schools below the college level, other
than students living in out-of-town institutions for the deaf, the
dumb and the blind.

8. Out-of-town college students; and out-of-town students below the
college level in local institutions for the deaf, the dumb and the blind.

9. Long-term patients in local hospitals, regardless of domicile.
10. Student and trained nurses living at local hospitals and nurses’ homes.
11. Inmates of institutions for the mentally ill, veterans, orphans, aged,

etc., located in the community.
12. Inmates of jails, youth service and other penal institutions located

in the community.
13. Armed forces personnel and their families stationed in the community,

whether on or off post, and regardless of their legal domicile.
14. Officers and crews of vessels located in community waters, if the

vessel ordinarily engages in trips of more than 24 hours duration.
If the vessel takes shorter trips, its personnel must be attributed
to their home communities.

Federal census regulations directed federal enumerators not to
include in their local counts (a) tourists and other visitors only
temporarily absent from their “usual place of abode” elsewhere,
(b) local residents absent elsewhere on military duty, (c) mem-
bers of local households who work or reside abroad for an “ex-
tended period”, (d) short-term out-of-town patients in local hos-
pitals, (e) residents absent from the community to attend educa-
tional institutions elsewhere, as indicated above, and (f) foreign
diplomatic and consular personnel stationed in the community.

On these bases, the 1960 federal decennial census reported a
total national population of 179,323,175 persons, of whom 5,148,-
578 were enumerated as inhabitants of Massachusetts.
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Organization and Procedure. To perform the 1960 federal dec-
ennial census, the Director of the United States Census Bureau
organized under his supervision a staff of about 171,500 federal
employees, including (a) 2,200 office personnel, (b) 10,300 crew
leaders, and (c) 159,000 enumerators. This large force was dis-
tributed among nearly 400 temporary district offices grouped
for supervision purposes under 17 regional offices. The New Eng-
land regional office included 24 such district offices, 11 of which
were located in Massachusetts. Census activities in Massachusetts
required the services of 4,733 employees, of whom 69 were office
personnel, 258 were crew chiefs and 4,406 were enumerators.

For enumeration purposes, the Census Bureau divided the na-
tion into approximately 240,000 “enumeration districts” rang-
ing in size from a city block in densely settled areas to hundreds
of square miles in sparsely-settled areas. In general, each such
enumeration district contained about 1,500 inhabitants, and was
about the size an enumerator could be expected to canvass in
the time allotted for the enumeration.

Information assembled by enumerators, in more than 814,000
enumeration books, was delivered to the Jeffersonville, Ind., op-
erations office by the Census Bureau, for initial processing and
microfilming. The microfilmed record was then shipped to an
electronic processing center at Suitland, Md., where FOSDIC elec-
tronic scanners and Univac 105 computers transformed the census
data into desired statistical tabulations.

Costs. Total costs incurred between 1958 and 1963 for the whole
planning, execution and processing of the 1960 federal decennial
census were $127.2 million. Of that sum, $59 million (46%) rep-
resented “field costs” of enumeration which resemble most closely
the type of expense involved in the Massachusetts state decennial
census. Nationally, these federal census field costs averaged 33c
per person enumerated. However, a lesser 26c cost per person

Conduct of the 1960 Federal Census 1

1 Sources: (a) U.S. Department of Commerce, Bureau of the Census, Proce-
dural Report on the 1960 Censuses of Population and Housing, Working
Paper No. 16, September 1963, 290 pp.; Ob) letter to Legislative Research
Bureau by Howard G. Brunsman, Chief, Population Division, U.S. Bureau
of the Census, August 10, 1965.
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enumerated was achieved by federal census officials in Massachu-
setts. The substantial differences between the federal 26c cost,
and the state’s 13c to 20c per enumerated person cost reflects
the more extensive scope of information demanded by the fed-
eral census.

Discrepancies between local counts reported by state and federal
decennial censuses are due to differing basic rules. These varying
counts are attributable to factors other than the five-year time
gap between the state census, taken at the mid-point of each dec-
ade, and the federal census, occurring at the end of the decade.

As previously indicated, the Massachusetts decennial census
counts only those people with their legal domicile in the commun-
ity. In contrast, federal census enumerators must list many persons
where they are discovered by the census-takers regardless of le-
gal domicile elsewhere. Thus, military and federal civil service
personnel living in Bedford, for example, may maintain legal
domicile elsewhere, but nevertheless are included by the federal
census in the population of that town.

The effect of these different state and federal census practices
is demonstrated by the following irregular pattern of population
data for the City of Boston, as reported by the federal decennial
censuses of 1940 and 1960, and the state decennial censuses of
1945 and 1965:

1940 federal census 770,816
1945 Massachusetts census 766,386
1950 federal census 801,444
1955 Massachusetts census 724,702
1960 federal census 697,197
1965 Massachusetts census 616,326

Beyond the subjects discussed above, the joint order requiring
this report calls also for study of (a) the feasibility of abolishing
the Massachusetts state decennial census, and (b) the use hence-
forth of federal census data for all state constitutional and stat-
utory purposes.

State vs. Federal Decennial Census Criteria

Massachusetts Uses of Decennial Census Data

General Aspects
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The following text therefore outlines the constitutional and
statutory uses made by the Commonwealth and its localities of
population counts reported by the state and federal decennial
censuses, and by related local censuses. The discussion is pre-
sented under the six general headings of: (1) election adminis-
tration, (2) public finance, (3) local government organization,
(4) public personnel administration, (5) business regulation and
licensing, and (6) other statutory uses of census data. Omitted
are previously-examined requirements relative to the apportion-
ment of elected state and local bodies.

Varying terminology is used in the Massachusetts statutes to
indicate population as the basis for various statutory controls.
By general statutory definition, “population” when used in con-
nection with “the number of inhabitants of a county, city, town or
district” means “the population as determined by the last pre-
ceding state or national census” (G.L. c. 4, s. 7, clause 41). These
statutes also utilize such terms as “inhabitants”, “persons” and
“residents”. In most instances, these latter three terms appear
interchangeable with one another and with “population”, while
in a few cases they do not. Hence, there is a minor degree of con-
fusion.

Election Administration
To a certain extent, aspects of election law administration are

governed by population criteria established by the state and fed-
eral decennial census, and by the local census conducted each year
in connection with the listing of local resident adults.

Massachusetts is one of at least 44 states providing for per-
manent registration of voters, which makes it unnecessary for
them to register anew every one or two years1

. While the State
Constitution empowers the Legislature to prescribe compulsory
voting on a secret ballot basis, no such legislation has been en-
acted. 2 Registration is thus voluntary for Massachusetts citizens,

1 Ala., Ark., Ariz., Calif., Conn., Del., Fla,, Ga., Ha., Idaho, 111., Ind., lowa
(some counties), Kans., Ky., La., Me., Md. (some counties), Mass., Mich.,
Minn., Miss., Mo. (some counties), Mont., Nebr. (some counties), Nev., N.H.,
N.J., N.M., N.Y. (in 1967), N.C., Ohio, Okla., Ore., Pa., R. 1., S.D., Tenn.,
Texas, Utah, Va., Wash., W. Va., and Wyo.

2 Mass. Constit., Amendment Art. LXI.
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though none may vote who are not duly registered; their eligi-
bility is determined by the local board of registrars or election
commission which utilizes personal interviews and the “true list”
of local resident adults prepared in the annual listing (G.L. c. 51,
ss. 15-63).

State law directs the local registrars to prepare a register an-
nually, after April first, listing all local qualified voters in alpha-
betical order for the current year, beginning with January first.
The register must include all persons who (1) were listed on
the previous annual voting register and (2) are included in the
“true list” of adult residents prepared in the current year How-
ever, any name may be stricken from the register by the regis-
trars, after due notice and a hearing (G.L. c. 51, s. 37).

The registrars are further required to prepare and publish an-
nually, by July 15th, lists of local registered voters, which show
each voter’s name, residence and party enrollment. In commun-
ities of 5,000 or more inhabitants, the voting lists must be ar-
ranged by streets in alphabetical order and voters must be listed
in the numerical order of the street numbers of their residences;
lists must be subdivided by wards in cities, and by precincts in
towns so organized (G.L. c. 51, s. 55).

In connection with the conduct of elections, cities are allowed
to appoint additional election officers at the rate of not less than
two nor more than four per 300 local voters (G.L. c. 54, s. 11).

Public Finance
Local populations are of key importance in the formulas gov-

erning state educational and other payments in aid to Massachu-
setts cities and towns, and in the assessment of certain district
costs on constituent municipalities. Population data will assume
even greater significance in local finance if, as has been proposed,
they come to replace state-equalized property valuations as
the basis of distributing most of the state “shared” tax receipts
to localities. The revised state-equalized local property valuations
which were established in 1963 (c. 660), now control most state
tax revenue distribution formulas, many grant-in-aid formulas,
and nearly all formulas for the assessment of county and district
costs.
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School Foundatioyi Program. Approximately $40.1 millions of
state revenues were shared with the 351 cities and towns under
this program in state fiscal year 1965. This major state aid seeks
to equalize local educational opportunities and school cost burdens
in terms of a statutory minimum educational expenditure of $l3O
per child between the ages of seven and 16, as determined by the
annual school census (G.L. c. 70, ss. 3-4A).

The rather complicated formula governing this program re-
quires state aid to each locality of one-half of the amount by
which the “foundation” cost (statutory minimum educational ex-
penditure) of $l3O per local child aged 7-16 exceeds the fair local
share of that cost. The local fair share is defined as a sum equal
to $6 per $l,OOO valuation on the local tax rate, determined on
the basis of the most recent state equalization of local property
values. Small towns “of less than 5,000 population” may receive
such assistance on an alternative basis of approximately $1,437
per public school faculty member in their employ. These payments
are increased for small towns which join regional school districts.

Library Assistance Program. A recently-established state grant-
in-aid program, administered through the State Board of Lib-
rary Commissioners, subsidizes small towns of under 2,000 pop-
ulation for up to $5OO per annum of their public library costs;
larger communities receive a public library aid grant of 25c “for
each resident” (G.L. c. 78, s. 19A). Similarly, the Commonwealth
underwrites regional public library systems at a 25c per regional
“resident” rate; such regional libraries may expend not more
than 25c per regional “resident” for research and reference serv-
ices, and may furnish library services to communities of under
25,000 “inhabitants” at a cost not exceeding 50c per regional
“resident” (G.L. c. 78, s. 19C).

Such state grants to libraries totalled $1.4 millions in fiscal
1965.

Regional Health Program. The Commonwealth reimburses each
regional health district at a rate not exceeding 50c “per inhabitant
of the constituent cities and towns” of the district, for certain
capital expenses incurred by the district for “buildings or prem-
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ises” (G.L. c. 111, s. 27C). The General Court appropriated no
funds for this program in fiscal 1965.

District Assessments. In some instances, the use of population
as a factor in sharing district costs is specifically provided in
the statutes, while such usage is optional in other district finan-
cial arrangements.

Thus, 39% of the maintenance expense of the Metropolitan
Parks District is assessed annually upon 36 member cities and
towns, while the balance of 61% is borne by the Commonwealth
(G.L. c. 92, s. 55). The assessment upon the constituent localities
is so apportioned that one-third of the local burden is shared in
proportion to population as determined by the most recent state
or federal census; and two-thirds of the local share of costs is ap-
portioned according to state-equalized local property valuations.

In contrast, net costs incurred by the State Departments of Nat-
ural Resources and Public Works for acquiring, improving and
maintaining certain beaches and parks outside the Metropolitan
Park District are assessed annually on localities outside that dis-
trict; 50% of such costs are allocated to these “non-metropolitan-
district” communities in proportion to their populations, and 50%
are shared in proportion to their state-equalized local property
valuations (G.L. c. 132 A s. 4).

Population is also the required basis for assessing regional
planning district costs. In the instance of the Boston Metropolitan
Area Planning Council, each community must contribute at the
rate of 5c per capita for its local population, exclusive of institu-
tional and prison inmates (G.L. c. 6, s. 114). Costs of other re-
gional planning districts are shared among component municipal-
ities in proportion to their populations, without statutory limit
(G.L. c. 408, s. 7).

Of the state expenses for the Boston Metropolitan Air Pollu-
tion District, 50% are assessed annually upon the 30 or more mem-
ber communities in proportion to their respective populations and
50% on the basis of state-equalized property valuations (G.L. c.
111, s. 142B).

Population factors are used in the complex formulas controlling
the local sharing of the annual costs of the Massachusetts Bay
Transportation Authority (MBTA). Net debt service and “ex-



1966.] SENATE —No. 771. 105

press service” costs, after deduction of Authority income and
state subsidies, are divided thus: (a) 75% of this burden is assessed
in proportion to “the number of commuters” in each community
as determined by the federal decennial census or by special MBTA
counts; and (b) the remaining 25% of these net costs are shared
according to express train passenger counts (G.L. c. 161A, s. 8).

Net costs of “local service” in 14 MBTA communities are ap-
portioned on the basis of a passenger count and route-mileage
formula until 1976; in that year, 50% of these costs will be ap-
portioned by population as determined by the federal census,
and 50% in proportion to local shares of MBTA route mileage
(G.L. c. 161A, ss. 9-10). This latter net cost of local service form-
ula is already effective in 64 of the communities served by the
Authority (G.L. c. 161, ss. 11 and 16).

In transportation districts other than the MBTA, costs are ap-
portioned to member communities on the basis of population
(33 1/3% ), state-equalized valuation (33 1/3%), and route mile-
age (33 1/3) % (G.L. C. 161, s. 150).

Regional health district costs may be apportioned to member
communities in such manner as the district board decides, in-
cluding a basis of “population as determined by the most recent
estimate” by the State Secretary, exclusive of college populations
and inmates of federal, state and county institutions (G.L. c. 11l
s. 278). Similar discretion to develop their own cost-sharing form-
ulas is accorded to; (a) regional school districts (G.L. c. 71, ss.
148 and 168 ); (b) occupational guidance and placement dis-
tricts (G.L. c. 71, ss. 38D-38E); (c) school superintendency dis-
tricts (G.L. c. 71, s. 60); (d) welfare districts (G.L. C. 117, s. 44);
(e) building inspection districts (G.L. c. 143, s. 3); (f) incinerator
districts (G.L. c. 40, ss. 44A-44K); and (g) communities providing
joint recreational programs (G.L. c. 45, s. 14).

Interstate Compacts. Populations as determined by the federal
decennial census are the basis for sharing interstate regional
costs under various interstate compacts, such as the compact
re the New England Board of Higher Education (Acts of 1954, c.
589) and the Northeastern Water and Related Land Resources
Compact (Acts of 1959, c. 621). Massachusetts is also a signatory
of the Interstate Library Compact which authorizes state and



SENATE —No. 771. IFeb.106

local libraries to join in mutual services, financed on such cost-
sharing bases as they determine (Acts of 1963, c. 693).

Local Government Organization
The organization of local governments is at times governed by

their population levels. Thus, the General Court may not establish
a city form of government in a town of less than 12,000 “inhabi-
tants,” or a limited town meeting government in a town of less
than 6,000 “inhabitants” (Mass. Constit., Amendment, Arts. II
and LXX). And small towns falling beneath certain population
levels may authorize their boards of selectmen to function also
as planning boards, commissioners of trust funds, and boards of
public health (G.L. c. 41, ss. 45A, 81A and 102A). In addition,
a village or district may be established in a town for street light-
ing, library, sidewalk and police protection purposes, provided
that such village or district contains not fewer than 1,000 “inhab-
itants” (G.L. c. 40, s. 44).

Importantly, planning boards must be established in cities, and
in every town having “a population of more than 10,000 at the
last preceding national or state census”; such boards are optional
in smaller towns (G.L. c. 41, ss. 70 and 81A). The rapid growth
of many Massachusetts communities, and in the case of metropol-
itan Boston, the shifting of population away from inner metro-
politan areas to the suburbs, have stimulated the interest of mu-
nicipal planning agencies in current, accurate census data.

Finally, the law regulating regional health districts provides
that such districts may be governed by a board composed either
(a) of the members of the boards of health of each constituent
town or (b) of members appointed or elected by their commun-
ities on a “little federal” basis. Under the latter approach, each
constituent municipality is entitled to one regional health board
member, plus one addtional such official for each “population
unit of 10,000 or major fraction thereof beyond the first 10,000”
of local population (G.L. c. 111, ss. 27A-278).

Public Personnel Administration
Civil Service Law. Population controls certain transactions un-

der the State Civil Service Law, and determines whether that
state statute shall apply to certain localities. Thus, the number of
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civil service examination notices to be posted in each community
is governed by population (G.L. c. 31, s. 8). Similarly, time-in-
grade requirements in effect for certain police and fire fighter
promotions depend upon whether the employing community has
moi’e or fewer than 50,000 inhabitants (G.L. c. 31, s. 20).

In regard to coverage, the Civil Service Law applies in man-
datory degree to: (1) the official and labor services of all cities
over 100,000 “inhabitants”; (2) the official service of smaller cit-
ies; (3) police matrons in cities of more than 30,000 “inhabi-
tants”; and (4) sealers and deputy sealers of weights and meas-
ures in towns of over 10,000 “inhabitants” (G.L. c. 31, ss. 4 and 47;
c. 98, s. 34). On an optional “local acceptance” basis, communi-
ties may extend civil service coverage to the following: (1) jani-
tors, supervisors of attendance, and clerical help, of school de-
partments in towns of more than 5,000 inhabitants; (2) sealers of
weights and measures in towns of 5,000 to 10,000 “inhabitants”;
and (3) the labor service in cities of fewer than 100,000 “inhabi-
tants” (G.L. c. 31, ss. 47 and 478).

Contributory Retirement Law. This statute provides for county
administration of the retirement systems of towns of less than
10,000 “population” which vote acceptance of that law (G.L. c.
32, s. 28, part 3).

Other Personnel Statutes. Various personnel provisions of oth-
er statutes utilize population criteria. Thus, sealers of weights
and measures must be appointed in communities with over 10,-
000 population, but may not be appointed in a town with less
than 5,000 inhabitants (G.L. c. 98, ss. 34-35). Selectmen may
designate the school physician to be town physician in small towns
of less than 3,000 inhabitants (G.L. c. 41, s. 106A). And an odd
statute forbids towns of under 20,000 inhabitants to pay a salary
to an assistant town clerk, as this official must be paid instead by
the town clerk (G.L. c. 41, s. 19). Also, in a municipality of 40,000
or more “persons,” fire fighters may not perform the duties of
police officers (G.L. c. 48, s. 98). Finally, the state-established
compensation plan for local welfare department personnel regu-
lates their salaries according to community population ranges
(G.L. c. 31, ss. 47D-47E).
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Business Regulation and Licensing
Alcoholic Beverage Control Law. Under this statute, the num-

bers of “on-premises,” package store, club, wine and malt bever-
ages licenses which may be granted locally are limited according
to community population. The ratios of licenses per unit of popu-
lation vary with each type of license. Local licensing authorities
are required to estimate their local populations for these purpos-
es, but may not include therein the inmates of certain institutions.
These local estimates are subject to review and correction by
the State Alcoholic Beverages Control Commission, which may
use state and federal census data for such purposes (G.L. c. ISB,
s. 17).

Other Licensing Laws. In similar fashion population ratios reg-
ulate the changes for hawkers’ and pedlars’ licenses, (G.L. c. 101,
s. 22). Another licensing statute requires licenses for stables in
towns of over 5,000 inhabitants and in cities, but leaves such
matters to local government discretion in smaller communities
(G.L. c. 111, ss. 155 and 158).

Public Markets. These markets may be established by any
town having a population of at least 10,000, and by any city (G.L.
c. 40, s. 10).

Other Statutory Uses of Census Data
School Requirements. Under the State Education Law, the pro-

vision of certain school facilities and programs is made either
mandatory or optional, depending upon the community’s popula-
tion size. Accordingly, high schools must be maintained by every
municipality containing 500 or more families or householders as
reported in the most recent state or federal census (G.L. c. 71,
ss. 4, 6 and 10). Manual training and household arts programs
must be provided by the school systems of communities of 20,000
or more inhabitants (G.L. c. 71, s. 17). And upon citizen petition,
high school evening classes must be conducted by the school sys-
tem of any city of 50,000 or more population (G.L. c. 71, s. 19).

Playgrounds. A town with “a population of 5,000 or more” must
maintain at least one playground, plus one additional playground
per 20,000 additional population, if on voter petition it accepts the
relevant statutes (G.L. c. 45, ss. 15-16).
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Sanitation. By statute, plumbing codes must be adopted by
towns of 2,000 or more inhabitants, by cities, and by any munici-
pality with a water supply or sewage disposal system (G.L.
c. 142, ss. 2 and 13). Public sanitary stations may be required by
local boards of health in towns of over 10,000 in population, and in
any city (G.L. c. 111, s. 33). And cities of 50,000 or more people
must maintain tuberculosis dispensaries (G.L. c. 111, s. 57).

Vital Statistics. The clerk of a city or town of “not more than
90,000 inhabitants” must make bi-monthly reports of births,
deaths and marriages, to the State Secretary; in larger cities,
such reports are required monthly. Any city except Boston, and
any town of over 10,000 “inhabitants,” may appoint a registrar
of vital statistics to assume the vital statistics duties of the city
or town clerk (G.L. c. 46, ss. 17 and 22).

Public Safety. Local government responsibilities with respect
to fire and police protection are also subject to population con-
trols in certain instances.

Thus, fire departments may be established in districts contain-
ing not less than 500 “inhabitants” in towns whose “population”
does not exceed 2,000, and in districts of not less than 1,000 “in-
habitants” in larger towns (G.L. c. 48, s. 60).

Towns of over 5,000 “inhabitants,” and cities, must send newly-
appointed permanent police officers to a police training shool
approved by the Municipal Police Training Council (G.L. c. 41,
s. 968). Town jails are mandatory for towns of 3,000 inhabitants
(G.L. c. 40, s. 10). And separate detention facilities must be pro-
vided for women in the police stations of cities with populations
“of over 30,000 inhabitants” (G.L. c. 147, s. 18).

State Censuses Elsewhere

Information furnished by election officials and by legislative
research agencies of other states indicates that while 21 states
make constitutional or statutory provision for a state census, such
censuses are reportedly conducted by only three of them (lowa,
Kans., and Mass.). Federal decennial census results are used for
legislative apportionment and other purposes by 45 states, in-

General Pattern of State Practices
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eluding (a) 19 of the foregoing 21 states with state census pro-
visions and (b) another 26 states which have always relied on
federal census data or have long since repealed their state cen-
sus requirements.

In using federal census data, most states exclude certain popu-
lation elements, such as aliens and institutional populations; data
required to make those exclusions is present in the federal dec-
ennial census reports, or can be collected for the state by the
United States Census Bureau at a moderate cost on a contract
“special census” basis.

The charge made by the Bureau for any such special census
is governed by (a) the amount and types of census data requested,
(b) whether the count is to be comprehensive or a mere sampl-
ing, and (c) locally prevailing costs for personnel and supplies.
An October 1965 special census conducted by the Bureau for the
State of Rhode Island cost that state about $225,000, or nearly
25c per person enumerated. That comprehensive census, made
for legislative apportionment purposes, provided data re every
political subdivision, and included the name, age, sex, ethnic
background and address, and family relationship of every inhab-
itant.

Of the 50 states, three report no constitutional or statutory
requirements relative to the use of either the federal decennial
census or a periodic state census (Ariz., Ha., and Vt). These
three states use other means to gather their desired apportion-
ment information relative to registered voters or votes cast in
prior elections.
Predominant Federal Census Usage

States Without State Census Precisions. Currently, 26 of the
50 states —by constitutional provision or by court order base
their legislative apportionment on the federal decennial census
and make no constitutional provision for a state census (Alas.,
Ark., Calif., Colo., Conn., Del., Fla., Geo., Idaho, HI., Ky., La., Mich.,
Mo., Nebr., N.J., N.M., N.C., N.D., Pa., R.1., S.D., Tex., Va., W. Va.,
and Wise.).

States With State Census Provisions. Another three states ap-
portion their legislatures according to the federal decennial cen-
sus, but also make constitutional or statutory provision for a
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state census (lowa, Miss., and Ore.). In one of these states, lowa,
a statutory periodic census is conducted by the State Health De-
partment. In another of these three states, the constitutionally-
required state decennial census reportedly is not taken (Miss.).

In the single State of Maine, an enumeration of its inhabitants
is required by the constitution at intervals of not less than five
nor more than ten years; by statute, that state utilizes federal
decennial census figures for its legislative and other apportionment
purposes.

By constitutional provision or court opinion, six more states
utilize the federal decennial census for their legislative appor-
tionment purposes, but may conduct state censuses if they so de-
sire (Md., N.H., Ohio, Okla., S.C., and Tenn.). They are not re-
ported to have exercised their latter option in recent times. Two
more states, by constitutional provision, apportion their legisla-
tures on the basis of the federal decennial census, and must con-
duct a state census only if there is no federal census or if the fed-
eral data is not satisfactory (Ala., and N.Y.). Similarly, the con-
stitution of the additional State of Nevada provides for use of
the federal decennial census data for legislative apportionment,
and requires a state census for such purposes if no federal census
is taken; however, no provision is made re “unsatisfactory” fed-
eral counts.

The constitutions of five more states require a state decennial
census, but allow for alternate use of federal decennial census re-
sults (Minn. Mont., Utah, Wash., and Wyo.). A sixth state, Indi-
ana, has a constitutional requirement of a state census at six-year
intervals. Reportedly, these six states have used federal census
data, and have not taken their state censuses for many years.

Minority State Census Usage. Uniquely, the two states of Mas-
sachusetts and Kansas apportion their Legislatures only on the
basis of a state decennial census, and have no constitutional au-
thorization to use federal decennial census results for that pur-
pose. Of these states, Kansas also conducts an annual census,
pursuant to statute.
Mid-Decade Aspects of State Censuses

Of the 21 states with constitutional provisions either requiring
or permitting a state census, ten provide for that census at the
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mid-point of each decade. In this group are nine states whose
censuses are on a decennial basis (Kans., Mass., Minn., Miss., Mont.
Nev., Ore., Utah and Wash.), and one state whose constitution
permits a quinquennial census (Me). As previously indicated, ac-
tual state census counts are reportedly conducted in but two of
these ten states Kansas and Massachusetts.

Opinion Survey by Research Bureau
Views for and against the abolition of the state decennial census,

and the substitution of federal decennial census data in lieu there-
of, were solicited by the Legislative Research Bureau in ques-
tionnaires sent to the 351 cities and towns of the Commonwealth,
Replies were received from officials of 179 of these communities,
including 52 (29.1%) localities which favored discontinuance of
the state census, 24 (13.4%) localities which supported retention
of that census, and 103 (57.5%) communities which expressed no
views “pro” or “con.” In addition, records of recent congressional
hearings relative to proposals for a quinquennial federal census
were consulted, because of the relevance of arguments for five-
year census intervals.1

Abolition of the state decennial census is favored by many lo-
cal officials and others who consider federal census data adequate
for state and local use, and hence regard the state census as a
needless burden upon the communities of the Commonwealth who
pay more than $500,000 of its costs and provide nearly all the
necessary census personnel. Such views are expressed most fre-
quently by officials of medium-sized and larger cities and towns,
whose larger populations require a more costly local census ef-
fort. These proponents of state census abolition argue that ade-

DECENNIAL CENSUS
CHAPTER VI. ABOLISHING MASSACHUSETTS

Views Favoring Abolition of State Census

1 U.S. House of Representatives, Committee on Post Office and Civil Service,
Subcommittee on Census and Statistics, Hearings re H.R. 6183 and Related
Bills to Provide for a Mid-Decade Census of Population, Unemployment,
and Housing in Years 1966 and 1975 and Every 10 Years Thereafter, May 4,
5 and 12, 1965, 183 pp.
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quate census data can be developed when needed for state and lo-
cal use midway between federal decennial censuses, on the basis
of (a) population estimates and (b) improved local annual listing
procedures.

On the score of population estimates, proponents point to test-
imony by the United States Bureau of the Budget in 1965 that
proper estimating techniques are available which permit meas-
uring of population changes more efficiently and more promptly
than can be achieved through a complete census enumeration.
These techniques utilize past federal decennial censuses as bench-
marks, and supplement that information via specially directed
sample surveys pointed to those statistical areas which are signif-
icant for public policy determination. Such an approach, the Bu-
reau of the Budget emphasized, requires counts only when and
where they are needed, and avoids the wasteful collection and
processing of a mass of data for all statistical areas when infor-
mation is vital only for some of them.1

Some proponents believe that modest improvements in proced-
ures for the local annual listing (“police” or “street” listing)
would obviate the need for a state decennial census, and reduce
duplication of federal, state and local census activities. Thus,
the Administrative Services Board of the City of Boston has
stated that—

Insofar as Boston is concerned, the state decennial census could well
be eliminated. It could be a simple matter for the Police Department
while making the annual listing . .

.

(of resident adults)
... to include

(by number only) other . . . (younger)
.

. . residents. . . .2
Similarly, the Executive Secretary of the Weston Board of

Selectmen observed recently that
The state census does not produce data of any special use to the Town

and could well be dispensed with. A more suitable step would be to bring
into phase the requirements for . . . (the) . . . annual listing and . . .

(the) . . . school census so as to produce a single annual census in the
local community which would save costs of collecting data and be more
highly useful in local planning needs. Such data might then become a

1 Ibid., pp. 4-5.
2 L.W. Costello, Exec. Secretary, Administrative Services Board, City of Bos-

ton, June 10, 1965. (Response to questionnaire).
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substitute for . . .

(the) . . , decennial state census and supplement the
Federal census. . . .1

Advocates of discontinuance of the state census stress the re-
liance of 44 other states2 upon the federal decennial census, without
concurrent resort to a state census. These advocates note that
federal census statistics can be adjusted to exclude population ele-
ments not appropriate to state and local apportionment and other
formulas, and that on a contract basis federal census authorities
will provide additional data desired by the state. Furthermore,
these proponents of sole reliance on a federal decennial census £'j
observe that voter statistics must be compiled by that census
beginning in 1970, thus eliminating the need for the “special
enumeration of legal voters” required by the Massachusetts Con-
stitution.

Finally, advocates of abolition of the state decennial census be-
lieve this step would help end the “inconsistent” state practice
of apportioning congressional districts on a federal population bas-
is and all other districts according to the state census of “legal
voters.” Thus, electoral apportionment would be sensibly placed
on a uniform basis for all governmental levels in the Common-
wealth.

The 52 localities of Massachusetts whose mayors, selectmen or
election officials favored elimination of the state decennial census
include the following:

Arlington Haverhill Paxton Upton
Berlin Hopedale Peabody Ware
Boston Kingston Peppered Washington
Brookline Lanesborough Plymouth Watertown
Buckland Leominster Provincetown W. Bridgewater
Chatham Lynntleld Quincy W. Stockbridge
Dighton Mansfield Revere Westhampton
Duxbury Marion Sherbom Weston
E. Brookfield Marshfield Shrewsbury Westport
Fall River Medford Southampton Whately
Falmouth Milton Swampscott Whitman
Gloucester Norfolk Swansea Williamsburg
Hanover Northbridge Topsfield Windsor

1 J. Ward Carter, Executive Secretary, Weston Board of Selectmen, June 9,
1965. (Response to questionnaire).
A forty-fifth state, lowa, uses the federal census for legislative apportion-
ment, but has a statutory state census for other purposes.
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Opponents of proposals to abolish the state decennial census
present two principal arguments in favor of retention, namely
(1) the need for reliable census data at intervals more frequent
than ten years, and (2) criticisms of “errors” and “distortions”
in federal decennial census data.

These opponents of state census abolition stress the need for
“reasonably current,” comprehensive population statistics for pur-
poses of regional and municipal planning, economic development,
public finance, the planning of social services, and legislative
review of the effectiveness of programs serving the people. In
this general connection, state census advocates cite the follow-
ing statement by the Federal Advisory Commission on Intergov-
ernmental Relations relative to the need for censuses at five-
year intervals:

Census data provide the factual basis for a multitude of policy decisions
by the Congress, Governors, mayors, and other Federal, State and local
officials and are required for: (a) the development of long-range plans
for public facilities and services at Federal, State and local levels; (b) the
allocation of grants-in-aid by Federal and State Governments; and (c) the
measurement of changing demands upon all governments as a result of
shifting population patterns. . .

.

Because governmental problems at all levels are now and will con-
tinue to be shaped by the shifting of our population, more current sta-
tistical measures of the social, economic, and demographic characteristics
of the people are indispensable for designing and implementing govern-
mental programs and policies to meet these problems. We emphasize the
importance of currency, for the tempo of population movements is alter-
ing significantly the characteristics of urban as well as rural areas over
short periods of time; yet the census of population and housing remains
the only one of the U.S. censuses taken as infrequently as once in 10
years. . . .1

Hence, some persons argue not only that Massachusetts should
retain its state census, but that the scope of data developed by
that census should be enlarged to provide information in greater
depth for the use of state fiscal, planning, public health, and so-
cial service agencies, as well as for the business community. They
would retain the state census on that basis, until a satisfactory

Views Favoring Retention of State Census

f U.S. House of Representatives, Committee on Post Office and Civil Service,
Subcommitte on Census and Statistics, Hearings re H.R. 6183, et al., supra.,
pp. 67-68.
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To the suggestion that population estimates would suffice be-
tween federal decennial censuses, defenders of the state census
note this negative observation by Mayor Robert F. Wagner of
New York City:

Lack of information about our population is severely felt in connec-
tion with planning city programs. Data from the 1960 .

.
. (federal)

. . . census are now too old to have substantial value. Because of the
great mobility of the population, current estimates of total population,
even for a city as large as New York, become questionable. When we
need data on the age and ethnic composition of the population or for
small areas within the city, attempts to estimate are self-defeating be-
cause the errors may be very large. Hence we may be misled rather
than guided in our planning. I am sure that all communities in the
country have these problems.l

Many supporters of the state decennial census emphasize that its
timing in the middle of each decade between federal decennial
censuses affords Massachusetts the advantages of a quinquennial
census system.

Aside from these considerations, some defenders of the state
decennial census regard it as more reliable, and less error-prone,
than the federal decennial census. These opponents of the aboli-
tion of the state census are especially critical of the federal prac-
tice of including in each community’s population persons who
are not legally domiciled there. Thus, the Town Manager of
Amherst, Massachusetts, reported that—

We favor continuation of . . . (the) . . . State decennial census as we feel
it is a very accurate count. We would like to see federal census regulations
changed so that students are not counted. Our 1960 federal census figure is
13,718 . . . (in contrast to the state census count of 10,097) . . . and on this
basis such ridiculous items as . . .(the) . .

. number of liquor licenses, . . .

(the) . . . compensation of welfare department personnel and civil service
for the Sealer of Weights are determined. It makes it appear that we
lose considerable population every state census or have a huge gain every
federal . . . (census). 2

1 Ibid., p. 61.
Allen L. Torrey, Amherst Town Manager, June 4, 1965. (Response to
questionnaire).

federal quinquennial census replaces the present federal decennial
census. However, most supporters of the Massachusetts state decen-
nial census would retain it in its present, relatively simple, form.

Errors committed in the 1960 federal census have been argued
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by other state census supporters as grounds for opposing aboli-
tion of the latter census. These critics of the federal census cite
the federal district court opinion in the Hawaii legislative ap-
portionment case, that “population” as determined in 1960 by the
United States Census Bureau “was far from an accurate or
reliable method of determining the true number of residents of a
given area at least in Hawaii.” 1 Similarly, many Massachu-
setts municipal officials alleged federal census errors in their
communities, and blamed these mistakes partly upon the federal
use of out-of-town enumerators who were unfamiliar with the
community.

The 24 cities and towns favoring retention of the state decen-
nial census included;

Amherst Fairhaven
Auburn Gardner
Braintree Hanson
Cummington Holden
Dartmouth Littleton
Easthampton Newbury

SaugusNewton
Orleans Sheffield

WenhamRaynham
Richmond
Rockport
Salem

Westborough
Westwood

Wilmington

One proponent of the state census, the Mayor of Salem, sug-
gested that the state constitution be amended to permit use of
either the state decennial census or the federal decennial census
in apportioning the General Court and other state and local
elected bodies.2

Holt vs. Richardson, 238 F. Supp. 468 (1964) and 240 F. Supp. 724, 727, 729
(1965).

2 Hon. Francis X. Collins, Mayor of Salem, June 4, 1965. (Response to question-
naire).
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I

CHANGES IN APPORTIONMENT PROVISIONS OF MASSACHUSETTS
CONSTITUTION PROPOSED BY HOUSE 2980 of 19651

(Note: —New words proposed by House No. 2980 are italicized, and deletions
are in brackets)

In the year nineteen hundred and [thirty-five] sixty-five and every
tenth year thereafter a census of the inhabitants of each city and town
shall be taken, [and a special enumeration shall be made of the legal
voters therein. Said special enumeration shall also specify the number of
legal voters residing in each precinct of each town containing twelve
thousand or more inhabitants according to said census and in each ward
of each city. Each special enumeration] Said census shall be the basis
for determining the representative districts for the ten year period be-
ginning with the first Wednesday in the fourth January following said
census; provided, that the districts as established in the year nineteen
hundred and [twenty-six] sixty-four shall continue in effect until the first
Wednesday in January in the year nineteen hundred and [thirty-nine]
sixty- nine.

The House of Representatives shall consist of two hundred and forty
members, which shall be apportioned by the general court, at its first
regular session after the return of each [special enumeration] census, to
the several counties of the commonwealth, equally, as nearly as may be,
according to their relative numbers of [legal voters] inhabitants, as as-
certained by said [special enumeration] census; and the town of Cohasset,
in the county of Norfolk, shall, for this purpose, as well as in the forma-
tion of districts as hereinafter provided, be considered a part of the
county of Plymouth; and it shall be the duty of the secretary of the
commonwealth to certify, as soon as may be after it is determined by
the general court, the number of representatives to which each county
shall be entitled, to the board authorized to divide such county into rep-
resentative districts. The county commissioners or other body acting as
such or, in lieu thereof, such board of special commissioners in each
county as may for that purpose be provided by law, shall, within thirty
days after such certification by the secretary of the commonwealth or
within such other period as the general court may by law provide, as-
semble at a shire town of their respective counties, and proceed, as soon
as may be, to divide the same into representative districts of con-
tiguous territory and assign representatives thereto, so that each repre-
sentative in such county will represent an equal number of [legal voters]
inhabitants, as nearly as may be; and such districts shall be so formed that

i House, No. 2980 of 1965. Petition of Democratic House Majority Leader
Robert H. Quinn of Boston, and Representative Paul Murphy of Boston.

2 Mass. Constit, Amendment Article XXI of 1857 as revised by Amendment
Article LXXI of 1930.

APPENDIX A

HOUSE OF REPRESENTATIVES (AMENDMENT ARTICLE XXI)2
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no town containing less than twelve thousand inhabitants according to
said census, no precinct of any other town and no ward of a city shall
be divided therefor, nor shall any district be made which shall be entitled
to elect more than three representatives. The general court may by law
limit the time within which judicial proceedings may be instituted calling
in question any such apportionment, division or assignment. Every repre-
sentative, for one year at least immediately preceding his election, shall
have been an inhabitant of the district for which he is chosen and shall
cease to represent such district when he shall cease to be an inhabitant
of the commonwealth. The districts in each county shall be numbered by
the board creating the same, and a description of each, with the numbers
thereof and the number of legal voters therein, shall be returned by
the board, to the secretary of the commonwealth, the county treasurer
of such county, and to the clerk of every city or town in such county, to
be filed and kept in their respective offices. The manner of calling and
conducting the elections for the choice of representatives, and of ascer-
taining their election, shall be prescribed by law (showing changes pro-
posed by Section 1 of House, No. 2980 of 1965).

SENATE AND EXECUTIVE COUNCIL (AMENDMENT ARTICLE XXII)i

Each [special enumeration of legal voters] census of inhabitants re-
quired in the preceding article of amendment shall likewise be the basis
for determining the senatorial districts [and also the councillor districts
for the ten year period] beginning with the first Wednesday in the fourth
January following such [enumeration] census, provided that such districts
as established in the year nineteen hundred and [twenty-six] sixty shall
continue in effect until the first Wednesday in January in the year nineteen
hundred and [thirty-nine] sixty-nine. The senate shall consist of forty
members. The general court shall [,] at its first regular session after the
return of each [special enumeration,] census, divide the commonwealth
into forty districts of continuous territory, each district to contain as
nearly as may be, an equal number of [legal voters] inhabitants, ac-
cording to said [special enumeration] census; provided, however, that no
town or ward of a city shall be divided therefor; and such districts shall
be formed as nearly as may be, without uniting two counties, or parts of
two or more counties, into one district. The general court may limit the
time within which judicial proceedings may be instituted calling in ques-
tion such division. Each district shall elect one senator, who shall have
been an inhabitant of this commonwealth five years at least immediately
preceding his election, and at the time of his election shall be an inhabi-
tant of the district for which he is chosen, and he shall cease to represent
such senatorial district when he shall cease to be an inhabitant of the
commonwealth. A special enumeration of legal voters shall be made at
the same time of the census and shall be the basis of determining the
councillor districts. (Showing changes proposed by Section 2 of House,
No. 2980 of 1965).

1 Mass. Constit., Amendment Article XXII of 1857 as revised by Amendment
Article LXXI of 1930.
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EXECUTIVE COUNCIL (AMENDMENT ARTICLE XVI)l

Eight councillors shall be . . . chosen . . . (biennially)
...

by the in-
habitants of this commonwealth, qualified to vote for governor. The elec-
tion of councillors shall be determined by the same rule that is required
in the election of governor. The legislature, at its first session after this
amendment shall have been adopted, and at its first session after the next
state census shall have been taken, and at its first session after each
decennial state census thereafterwards, shall divide the commonwealth
into eight districts of contiguous territory, each containing a number of
inhabitants as nearly equal as practicable, without dividing any town or
ward of a city, and each entitled to elect one councillor: provided, how-
ever, that if, at any time, the constitution shall provide for the division
of the commonwealth into forty senatorial districts, then the legislature
shall so arrange the councillor districts that each district shall consist of
five contiguous senatorial districts, as they shall be, from time to time,
established by the legislature . . . (No change proposed by House, No.
2980 of 1965).

1 Mass. Constit., Amendment Article XVI (in part) of 1855 as revised by
Amendment Article LXIV of 1918.
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PROPOSED MASSACHUSETTS CONSTITUTIONAL AMENDMENT
REMOVING COUNTY LIMITATIONS ON LEGISLATIVE APPORTIONMENT

House, No. 2979 of 1965, Petition of Democratic House Majority Leader
Representative Robert H. Quinn of Boston, and Representative Paul
Murphy of Boston.

ARTICLE OF AMENDMENT

Article XXI of the Articles of Amendment to the Constitution of the
Commonwealth, as amended, is hereby annulled and the following is
adopted in place thereof: Article XXI.

ART. XXI. In the year nineteen hundred and sixty-five and every tenth
year thereafter a census of the inhabitants of each city and town shall be
taken and a special enumeration shall be made of the legal voters therein.
Said special enumeration shall also specify the number of legal voters
residing in each precinct of each town containing twelve thousand or
more inhabitants according to said census and in each ward of each city.
Each special enumeration shall be the basis for determining the representa-
tive districts for the ten year period beginning with the first Wednesday
in the fourth January following said special enumeration; provided, that
such districts as established in the year nineteen hundred and sixty-five
shall continue in effect until the first Wednesday in January in the year
nineteen hundred and sixty-nine.

The house of representatives shall consist of two hundred and forty
members, which shall be apportioned by the general court, at its first
regular session after the return of each special enumeration, to the
several counties of the commonwealth, equally, as nearly as may be, ac-
cording to their relative numbers of legal voters, as ascertained by said
special enumeration.

The districts shall consist of compact, contiguous territory, and shall
be as nearly equal in number of registered voters as may be, but in no
event varying in number of registered voters by more than ten per cent
from the average at the time of adjustment of the boundaries thereof.
The average shall be determined by dividing the total number of registered
voters of the commonwealth according to the decennial special enumera-
tion of registered voters by the number of representative districts. The
special enumeration of the registerd voters shall be made under the di-
rection of the secretary of the commonwealth. The special enumeration
shall specify the number of registered voters residing in each precinct of
each town containing twelve thousand or more inhabitants according
to the census and in each ward of the city.

Each special enumeration shall be the basis for fixing, and adjusting
the boundaries of representative districts for the ten-year period beginning
with the first Wednesday in the fourth January following the special
enumeration.

APPENDIX B
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Based upon the census of the inhabitants and the special enumeration of
registered voters and in conformity with general laws, before the first
day in December in each year ending with the number six the city council
of every city and the selectmen of every town of twelve thousand or
more inhabitants shall divide the territory of the city or town into the
number of wards or precincts provided by law so that the wards or pre-
cincts shall be as nearly equal in number of registered voters as may be.
Original jurisdiction hereby is vested in the supreme judicial court, upon
the petition of any qualified elector of the city or town, to direct the city
council or selectmen to perform their duties hereunder.

Such districts shall be so formed that no town containing less than
twelve thousand inhabitants according to said census, no precinct of any m
other town and no ward of a city shall be divided therefor, nor shall any
district be made which shall be entitled to elect more than three repre-
sentatives. The general court may by law limit the time within which
judicial proceedings may be instituted calling in question any such ap-
portionment, division or assignment. Every representative, for one year
at least immediately preceding his election, shall have been an inhabitant
of the district for which he is chosen and shall cease to represent such
district when he shall cease to be an inhabitant of the commonwealth. The
representative districts shall be numbered from one to two hundred and
twenty, inclusive, starting at the western boundary of the commonwealth
and ending at the eastern boundary thereof.
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