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Resolve providing for an investigation and study by a special commission
RELATIVE TO SUCH CHANGES IN THE LAWS AS MAY BE DESIRABLE IF THE HOME RULE
AMENDMENT, SO CALLED, TO THE CONSTITUTION IS ADOPTED.

Resolved: That a special commission, to consist of three members of the
senate, seven members of the house of representatives, and five persons to be
appointed by the governor, is hereby established for the purpose of making
an investigation and study relative to the statutory implementation of the
proposal for a legislative amendment to the Constitution providing for home
rule (see current House document numbered 461), which was agreed to for a
second time by the general court in joint session on May nineteenth, nineteen
hundred and sixty-live, in the event said amendment should be approved and
ratified by the people. Said commission shall consider, among other appropri-
ate aspects but not limited thereto, the following: (a) corrections of exist-
ing general law provisions, designed to bring them into line with the require-
ments of said constitutional amendment; (b) the establishment of additional
general law standards of local government, if necessary and desirable; (c) the
implementation of the right of free petition at the local government level,
through improved initiative and referendum procedures or otherwise; (d)

procedures to be followed by local governments, or by the governor, in re-
questing the enactment of special local laws by the general court; (e) pro-
cedures for the voluntary merger of municipalities which are too small in
population and resources to provide certain local services, and the feasibility
for state assistance in such mergers; (/) the classification of municipalities
for the purposes of said constitutional amendment; and (g) any changes which
may be necessary in the joint rules of the general court. Said Commission may
report from time to time and shall file a preliminary report not later than
March thirty-first, nineteen hundred and sixty-six, and shall file its final re-
port not later than May fifteenth, nineteen hundred and sixty-six.

Based on Senate, No. 1190 of 1965.

Approved January 4, 1966

Note: The General Laws specify that unless otherwise required, each special
commission shall file its report with the clerk of the branch of the General
Court in which originated the bill or resolve forming the basis of the statute
creating such commission. (G.L. c. 4, s. 2a).
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To the Honorable Senate and House of Representatives.

GENTLEMEN: —ln conformity with the requirements of Chap-
ter 131 of the Resolves of 1965 which created it, the Special Com-
mission on Implementation of the Municipal Home Rule Amend-
ment to the State Constitution submits herewith its first report,
due not later than March 31, 1966. This first, preliminary report
sets forth the origin, scope, content, project priorities and estimated
costs of the work program which this Commission must under-
take if there is to be a smooth and sensible transition to the new
basis of state-local relations resulting in this Commonwealth upon
voter ratification of the proposed Municipal Home Rule Amend-
ment to the Constitution in November 1966 state biennial election.

Respectfully submitted.

Sen. JAMES A. KELLY, Jr. of Worcester
Chairman

Rep. STANLEY J. BOCKO of Billerica
Vice-Chairman

Sen. JOHN J. MOAKLEY of Suffolk
Sen. WILLIAM D. WEEKS of Norfolk-Plymouth
Rep. DAVID M. BARTLEY of Holyoke
Rep. JOHN F. MELIA of Boston
Rep. MAURICE E. RONAYNE of Canton
Rep. H. THOMAS COLO of Athol

Clerk
Rep. MARY B. NEWMAN of Cambridge
Rep. WINSTON HEALY of Charlemont
Hon. FRANCIS C. FLORINI of North Adams

Mayor
Mr. CLARKE H. WERTHEIM of Needham

Selectman
Mr. FRANCIS J. McGRATH of Worcester

City Manager

Mr. WILLIAM F. CHOUINARD of Newton
Mr. ROBERT J. M. O’HARE of Stoughton

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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FIRST REPORT OF THE SPECIAL COMMISSION
ON IMPLEMENTATION OF THE MUNICIPAL

HOME RULE AMENDMENT TO THE
STATE CONSTITUTION

Legislative Background

By a Resolve of the 1965 General Court (c. 131), this 15-member
special commission was directed to prepare such legislation as may
be “necessary and desirable” to implement the proposed municipal
home rule amendment to the Massachusetts Constitution which is
to be presented to the voters for ratification at the November
1966 state biennial election.

That amendment was approved by the two branches of the
General Court sitting jointly as a legislative constitutional conven-
tion in 1963 (by a vote of 208-43) and in 1965 (by a vote of 219-
39), after nearly two decades of local agitation for some form of
constitutional municipal home rule. Together with the Willis
Educational Act of 1965 and the Sales Tax Act of 1966, the pro-
posed home rule amendment comprises a major effort by the
General Court to reshape state-local functional, legal and fiscal re-
lationships in the light of the urbanization of the Commonwealth
and rapidly-changing social and economic conditions.

If approved by the voters, the home rule amendment will insti-
tute an historic departure from the rigid pattern of state-local re-
lationships which has prevailed in this Commonwealth heretofore.
A considerable amount of preparatory work must be performed
in the statutory field to facilitate a smooth transition to the new,
more flexible pattern of state-local relations, including the adjust-
ment of existing general law standards of local government and
addition of further standards as needed.

QHjr (Cnmnunuiu'alth of fHannarlntfirtts

SUMMARY OF REPORT
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Home Rule Amendment

In summary, the proposed constitutional amendment on muni-
cipal home rule would do these five things, if approved by the
voters:

First, it would proclaim a Right of Local Self-Government as one
of the fundamental, constitutionally-protected rights of the people.

Secondly, it would establish, in outline form, procedures whereby
cities and towns may with the approval of their electorates: (a)
formulate, adopt, revise and amend their own municipal charters
without having to obtain state legislative sanction each time; and
(b) adopt or abandon model city and town charters offered option-
ally by the General Court. Limited town meeting governments
would continue to be available only to towns of 6,000 or more in-
habitants; and city forms of government would continue to be
available only to towns of 12,000 or more inhabitants (and, of
course, to cities). Procedures for adopting model charters would
be streamlined.

Thirdly, with certain exceptions, there would be a change from
the present legal doctrine of “Dillon’s Rule” which holds that
municipalities possess only those powers (a) which the constitu-
tion and statutes grant by expressed words, or (b) which are neces-
sarily or fairly implied by such expressed powers or are indispen-
sably essential to the corporate purposes of the municipality.
Henceforth, cities and towns of the Commonwealth would share
legislative powers with the state on the following “devolution of
powers” or “residual powers” basis:

Any city or town may, by the adoption, amendment or re-
peal of local ordinances or by-laws, exercise any power or func-
tion which the general court has power to confer upon it,
which is not inconsistent with the constitution or laws enacted
by the general court in conformity with powers reserved to
the general court ... (by the constitution) . . . and which is
not denied, either expressly or by clear implication, to the
city or town by its charter ... (Sec. 6).

However, Dillon’s Rule would remain in effect with reference to:
(1) the regulation of elections; (2) the levying, assessment and
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collection of taxes; (3) municipal borrowing; (4) the disposal of
park land; (5) civil law; and (6) the definition and punishment of
felonies.

Fourthly, the General Court would retain authority to regulate
local government by general laws applicable to two or more munici-
palities. In this connection, it would continue to have power to pre-
scribe general standards of local government, and to reassign func-
tions among levels of government as changing times may require.

Fifthly, while permitting enactment by the General Court of
special laws applicable to but one community, the amendment
would subject such enactments to a code of fair play designed to
prevent some of the past abuses in this field.

Taken in toto, these five features of the home rule amendment
would expand greatly the capacity of the people of the cities and
towns to solve local problems locally, on their own initiative. And
authors of the amendment hope that there will be a corresponding
decline in the very large number of special local bills which the
General Court is called upon to consider each year.

Industrial Development Amendment

Although not mentioned specifically in its resolve, the special
commission has included within the scope of its study another
constitutional proposal with home rule aspects which will be be-
fore the voters for ratification in November 1966. That amendment
would proclaim ‘lndustrial development” to be a “public function”
which may be provided for by the Commonwealth and its munici-
palities. Manifestly, tight general law standards are necessary to
prevent unwise local actions in this functional area via the invoca-
cation of home rule powers.

Special Commission Work Program

The special commission realizes that it is confronted with the
task of implementing two important constitutional amendments
having many subtilties and wide ramifications in the field of munici-
pal law. More is involved here than a few corrections of statutes.
Proper implementation of these amendments requires a careful.
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workmanlike, in-depth scrutiny of local government, the state-local
relationship, and Chapters 1 to 282 of the General Laws. Existing
statutory standards of local government must be brought into con-
formity with the home rule amendment where necessary, and fur-
ther standards devised where needed in the light of wise long-range
state policy. Obviously, all these things cannot be done by May 15,
1966, as required of the special commission by Resolves of 1965,
c. 131.

Accordingly, the special commission presents in this report a
proposed work program, all aspects of which should be completed
by early January 1968. That program groups the various necessary
study and bill-drafting projects according to three priority sched-
ules, as follows:

Projects of top priority, to be completed for legislative action in 1 966.
In this schedule of six major study projects are those relative to
(1) establishing further requirements applicable to the adoption and
revision of municipal charters, (2) classifying cities and towns for
purposes of state control via general standards of local government,
(3) establishing procedures re petitions for certain special local
bills, (4) perfecting the Right of Free Petition at the local govern-
ment level, (5) defining the status of the public school system
under home rule, and (6) regulating local authority under the pro-
posed industrial development amendment.

Long-Term projects requiring an early start. This schedule includes
a variety of projects in the three study areas of municipal finance,
municipal personnel, and model charters, which should be under-
taken early because of the detailed work involved, although rele-
vant legislative enactments do not appear immediately necessary
in 1966in most instances.

less urgent projects. In this last schedule are those projects which
ought to be done by 1968, but which do not appear to require treat-
ment on a “crash” basis. These projects, suggested by the home
rule amendment or required by specific provisions of the special
commission’s study resolve, relate to (1) procedures for the volun-
tary merger of economically unviable small communities, (2) state
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aid to such mergers, (3) county-municipal relationships, (4) a uni-
form administrative procedure act re local regulatory and quasi-
judicial agencies, (5) the impact of home rule on the committee
structure of the General Court, (6) other areas requiring general
standards of local government, and (7) establishment of a Muni-
cipal Problems Commission or a State Office for Local Government.

To these ends, the special commission requests a budget of $40,000
for fiscal year 1966 and of $123,000 for fiscal year 1967, to enable
it to hire the legal and research staff needed if it is to perform
the vital duties imposed upon it by Resolves of 1965, c. 131.
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FIRST REPORT OF THE SPECIAL COMMISSION ON
IMPLEMENTATION OF THE MUNICIPAL HOME RULE

AMENDMENT TO THE STATE CONSTITUTION

Chapter 131 of the Resolves of 1965, reprinted on page 3 of
our report, created this fifteen-member special commission to de-
termine what changes of Massachusetts statutes and legislative
rules are necessary and desirable to implement the proposed
“home rule” amendment to the Massachusetts Constitution which
is to be presented to the voters for their ratification in the
November, 1966 state biennial election. That constitutional amend-
ment is one of eight such amendments on various topics which
the General Court has approved for submission to the voters in
1964 and 1966, partly in response to the constitutional reform
movement initiated in the late 1950’5.

The provisions of the amendment, quoted in full in Appen-
dix A hereof, would establish a self-executing form of munici-
pal home rule in Massachusetts. Under this form of home rule,
the Constitution would: (1) grant the people a right of local
self-government; (2) establish procedures whereby cities and
towns may adopt and revise their own charters without recourse
to the General Court each time; (3) grant broad powers of self-
government to cities and towns, subject to general standards of
local government prescribed by the General Court; and (4) es-
tablish a “code of fair play” relative to bills affecting but one
municipality, by limiting but not prohibiting in toto their enact-
ment by the General Court. The constitutional amendment con-
tains the basic principles and “skeleton” of a home rule system,
but leaves to the General Court the power and responsibility of

Legislative Background

CHAPTER I. INTRODUCTION

Origin of the Special Commission
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filling in the “flesh” of necessary state-prescribed standards and
controls.

Legislative approval of this constitutional proposal represents
part of a major bipartisan effort by the General Court within
the past decade to overhaul local government structure of the
Commonwealth, to modernize and improve state-local relation-
ships, and to establish a sound basis for state-local finance. In
this respect, the 1965-1966 General Court has turned in an his-
toric performance, notwithstanding great practical difficulties
which protracted the 1965 session to a controversial degree.
Aside from the home rule amendment which is the subject of
our assignment, the General Court also approved other major
state-local measures including a constitutional proposal on indus-
trial development, the “Willis Law” reorganizing public educa-
tion (Acts of 1965, c. 572), and the Sales Tax and Local Assis-
tance Act of 1966 (c. 14).

Historically, the pending constitutional home rule proposal
and this Special Commission have their roots in a joint order
of the 1960 General Court which directed the Legislative Re-
search Council to make a study “relative to the advisability of
establishing genuine home rule for Massachusetts municipali-
ties” (Senate, No. 568). That order, proposed by Senate Majority
Leader (now Senate President) Maurice A. Donahue of Hamp-
den, reflected legislative concern over local demands for “home
rule” which had become increasingly insistent since 1946. Pur-
suant to that directive, the Legislative Research Council submitt-
ed a fact-finding report titled Municipal Home Rule Senate, No.
580, of 1961.1

As that Council by statute makes no recommendations, its
factual report was assigned to a fourteen-member Special Com-
mission on Municipal Home Rule for study and development of
recommendations (Resolves of 1961, c. 116; Resolves of 1962, c.
102).2 In 1962, the commission, under the chairmanship of

1 Senator James A. Kelly of Worcester, Chairman of the present Special
Commission on Implementation of the Municipal Home Rule Amendment
to the State Constitution, was a member of the Legislative Research
Council when it submitted its home rule report cited above.

2 Mr. Francis J. McGrath, Worcester City Manager, and member of this
Commission, served also on the Caples Commission above.
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Senator Richard R. Caples of Suffolk, filed a report recommending
two “negative” types of constitutional home rule amendments
which would have restricted the power of the General Court
without granting enlarged “positive” powers to cities and towns
(Senate, No. 650 of 1962; 55 pp.). The first proposal would have
curbed the enactment of bills affecting but one community,
while the second (“financial responsibility”) measure proposed
limitations on the enactment of statutes adding to the costs of
“two or more cities and towns”. Both proposals failed of final
passage in the joint constitutional session of the two branches
of the 1962 General Court. The special commission itself expired
in 1963, after submitting a brief report requesting continuance
of its study mandate (Senate No. 661 of 1963, 7 pp.).

While rejecting a purely “negative” approach to state-local
relations, the General Court turned instead to a “positive” self-
executing constitutional home rule measure based upon model
provisions formulated in 1953 by the American Municipal Asso-
ciation, now the National League of Cities. This measure was
introduced by Rep. Paul C. Menton of Watertown, as House, No.
1384 of 1963, and swiftly received the bipartisan support of the
legislative leadership of both major parties, the then incumbent
Governor Peabody (D) and his successor, Governor Volpe (R).
With some revisions, the proposal was “agreed to” for a first
time by the two branches of the General Court sitting jointly
as a legislative constitutional convention on July 16, 1963 (by a
vote of 208-43). Subsequently, on May 19, 1965, the proposal was
“agreed to” for a second time, without further changes, by an-
other such joint legislative constitutional session (by a vote of
219-39). The foregoing 1965 deliberations of the General Court
were aided by a second report by the Legislative Research
Council, also titled Municipal Home Rule, which up-dated the
earlier study (Senate No. 950 of 1965, 135 pp.). The summary
of the second home rule report of The Legislative Research
Council is reprinted in Appendix B of this special commission
report.

Special Commission Created in 1965
Realizing the need for early enactment of statutes to im-

plement the constitutional amendment in an integrated way ef-
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fective with its expected approval by the people in November
1966, Senator John F. Parker of Bristol on June 21, 1965 pro-
posed creation of a special commission for that important “fol-
low-up” work (Senate, No. 1190). After an extended delay due to
legislative preoccupation with other issues, the Parker Bill, with
some changes, was passed by the House of Representatives on
December 30, 1965 and by the Senate on the following day, and
was signed by His Excellency the Governor on January 4, 1966.
(Resolves of 1965, c. 131).

In essence, this resolve contemplates that the special com-
mission shall draft for early legislative enactment those laws
relative to general standards of local government et al., which
ought to go into effect immediately upon approval of the pro-
posed constitutional home rule amendment by the voters this
November. Important, but less urgent bills, may be submitted
later, assuming that the presently unrealistic termination date
of the special commission (May 15, 1966) is extended. This pro-
cedure was followed successfully in New York State in 1962-
1963, when the effective dates of a prior-drafted package of
“home rule bills” were coordinated with the effective date of
the proposed “Local Government Amendment” to the State Con-
stitution; each such bill contained a stipulation that its provi-
sions would take effect only if the voters ratified the constitu-
tional amendment concerned.

Organization of the Special Commission
Chapter 131, of the Resolves of 1965 stipulates that this

special commission shall consist of 15 members, including three
senators, seven representatives, and five gubernatorally-named
public members. Accordingly, on January 20, 1966, the Hon. Mau-
rice A. Donahue, President of the Senate, appointed Senators
James A. Kelly of Worcester (Chairman), John J. Moakley of
Suffolk, and William D. Weeks of Norfolk and Plymouth. Later,
on February 25, 1966, the Hon. John F. X. Davoren, Speaker of
the House of Representatives, designated Representatives Stan-
ley J. Bocko of Billerica (Vice-Chairman), David M. Bartley of
Holyoke, John F. Melia of Boston, Maurice E. Ronayne of Can-
ton, H. Thomas Colo of Athol, Mary B. Newman of Cambridge,
and Winston Healy of Charlemont.
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Finally, five public members were named by His Excel-
lency, Governor John A. Volpe, and were sworn in by him on
March 8, 1966. These members include the Hon. Francis C. Flo-
rini, Mayor of North Adams; Mr. Clarke H. Wertheim, Needham
Selectman, and President of the Massachusetts Selectmen’s Asso-
ciation; Mr. Francis J. McGrath, Worcester City Manager; Mr.
William F. Chouinard of Newton, an official of the Greater
Boston Chamber of Commerce; and Mr. Robert J.M. O’Hare of
Stoughton, Director of the Bureau of Public Affairs at Boston
College.

At the first meeting of the special commission on March
8, 1966, the chairman was authorized to name an executive com-
mittee of six members to develop a proposed work program
which would be the basis of (1) this first report of the com-
mission due on March 31, 1966, and (2) estimates of the per-
sonnel and budget needs of the commission if it is to perform
the duties assigned by its basic resolve (c. 131). Accordingly,
the chairman, Senator James A. Kelly, designated as executive
committee members himself, Senator Weeks, Representatives
Melia and Newman, and Messrs. Chouinard and O’Hare. In other
action, Rep. H. Thomas Colo was designated clerk of the special
commission.

The resolve creating the special commission directs it, in
general terms, to formulate proposals relative to “the statutory
implementation of the proposal for a legislative amendment to
the constitution providing for home rule . . . which was agreed to
for a second time” by the General Court on May 19, 1965 (see
Appendix A of this report). More specifically, the special com-
mission is commanded to draft legislation designed to:

Scope of the Study by the Special Commission

1. Correct existing provisions of the General Laws, with a view to bring-
ing them into line with the requirements of the proposed constitu-
tional amendment.

2. Establish “additional general law standards of local government, if
necessary and desirable.”

3. Implement the Right of Free Petition at the local government level,
through “improved initiative and referendum procedures or other-
wise”.

4. Provide procedures to be followed by local governments, or by the
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Governor, in requesting the enactment of special local laws by the
General Court.

5. Provide procedures for “the voluntary merger of municipalities which
are too small in population and resources to provide certain local
service” and the feasibility of state assistance in such mergers.

6. Classify municipalities for the purposes of the constitutional amend-
ment (the latter requires the General Court to regulate local govern-
ment by general laws applicable to all communities, or to classes of not
fewer than two communities).

In addition, the special commission is directed to propose
“any changes which may be necessary in the joint rules” of
the General Court by reason of the proposed constitutional
amendment.

In this general connection, the special commission has exam-
ined three other proposed constitutional amendments which the
1963 and 1965 legislative constitutional conventions approved
for submission to the electorate at the 1966 state biennial elec-
tion. Two of these proposals relate to the executive branch of
the state government and have no state-local implications. How-
ever, the third measure proposes to declare industrial develop-
ment a “public function” of the Commonwealth, with respect
to which cities and towns may act “in such manner as the
general court may determine”. Since there is a possible inter-
play between the industrial development amendment and the
home rule amendment, the special commission deems the form-
er to be within the scope of its study mandate, as an area for
which carefully-developed “general standards of local govern-
ment” are urgently necessary.

Proposed Home Rule Amendment 1

Derivation from Model of National League of Cities
The proposed Massachusetts constitutional amendment pro-

viding for municipal home rule, which is reprinted in full in
Appendix A of this report, is based primarily upon the self-
executing home rule proposal of a study committee of the Na-

CHAPTER H
TWO RELATED CONSTITUTIONAL PROPOSALS

1 This text borrows, with minor up-dating, the discussion at pp. 54-55 and 113-
115 of the second Legislative Research Council report titled Municipal Home
Rule (Senate No. 950 of 1965; 135 pp.)
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tional League of Cities formerly the American Municipal As-
sociation which was published in 1953 under the title
Model Constitutional Provisions for Municipal Home Rule. 1 Some
language is borrowed by the Massachusetts measure from the
home rule article of the Rhode Island Constitution. But the
basic policy remains that of the Model of the National League of
Cities (NLC).

The NLC Model is centered on the “devolution of powers”
concept of sharing state legislative power between the state
and local legislative bodies. Full legislative authority is granted
to the localities, subject to control by the state legislature
through positive enactments which restrict local legislative ac-
tion or which deny power to local governments to act in cer-
tain areas. This practice resembles the federal practice of allow-
ing states to act in areas of federal concern until Congress pre-
empts such areas with a Federal statute. There is a resemblance
also to the old British concept of city charters as bestowing
upon the chartered municipal corporation most of the powers
of a person, except those denied in the charter.

Under the NLC Model, the issue of state vs. local powers is
thus largely removed from the courts as a constitutional ques-
tion. Dean Jefferson B. Fordham, author of the NLC Model, ex-
plains that

The distinctive feature of .
.

. (the NLC home rule provision) ... is a
constitutional grant of substantive powers, which is effective without the
aid of enabling legislation but is not beyond legislative control. This re-
verses the traditional home rule pattern .

. .

(of enumerating local powers
and functions in the constitution)

. . .; the power is there unless clearly
denied by positive enactment . . . (by the state legislature) .

.
. The

familiar home rule distinction which has defied reasonably predictable
application because of its lack of a firm rational core, is laid aside. .

. .2

Thus, the NLC Model strives to provide maximum elbow-
room for localities in solving local problems on their own ini-
tiative. It avoids the rigidities of “classical” constitutional home
rule provisions which either spell out local vs. state functions, or
which vaguely proclaim local control over local “property, af-

1 Fordham, Jefferson 8., Model Constitutional Provisions for Municipal Home
Rule, 1953, 25 pip. mimeographed. Report to Committee on Home Rule,
American Municipal Association.
Model Constitutional Provisions for Municipal Home Rule, op. cit. pp.. 1-2.
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fairs and government”. The state legislature is free to shift func-
tions among state, county, regional and municipal levels of gov-
ernment as changing times may require, without having to re-
sort to the difficult constitutional amending process. Such flexi-
bility is deemed especially important in urban states.

In 1963, essentially similar approaches to state-local rela-
tions were adopted by the National Municipal League and by
the Federal Advisory Commission on Intergovernmental Rela-
tions.
Summary of Proposed Massachusetts Home Rule Amendment

The pending self-executing constitutional home rule meas-
ure approved by the General Court in 1963 and 1965, reprinted
in Appendix A, would substitute a new Amendment Article II
for the present Amendment Article II which was adopted in
1821 and revised by Amendment Article LXX of 1926. The
nine sections of the proposed constitutional amendment are sum-
marized as follows:

The opening section borrows almost verbatim the text of
the Rhode Island self-executing constitutional home rule article
which grants and confirms to the people “the right of self-gov-
ernment” in local matters, subject to standards established by
the General Court and the constitutional amendment (Sec. 1).

The next three sections govern the adoption, revision and
amendment of municipal charters (Secs. 2-4). Each municipality
is empowered “to adopt or revise” its charter or “to amend
its existing” charter according to constitutional procedures and
requirements, and subject to standards established by state gen-
eral laws. In this connection, the proposed constitutional amend-
ment retains in “streamlined” form existing constitutional pro-
hibitions against establishing representative town meetings in
towns of less than 6,000 inhabitants, or city government in
towns under 12,000 inhabitants; the revised language would al-
low towns of the proper sizes to make these changes, or to
adopt standard optional charters authorized by the General
Court, without first having to seek special laws (Sec. 2).

Upon petition of 15 percent of the local voters, the city council
or town board of selectmen must within 60 days (a) arrange
a local referendum on the issue of electing a nine-member non-
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partisan commission to adopt or revise a municipal charter, and
(b) at the same time arrange for the popular election of those
commissioners. A commission so authorized and elected then has
ten months in which to submit charter proposals to the city coun-
cil or town selectmen, for referendum decisions within specified
times. In addition, proposals to amend city or town charters may
be submitted to the local voters by a two thirds vote of the
municipal legislative body, subject to certain requirements (Secs.
3-4). The communities must record their charter adoptions, re-
visions and amendments with the State Secretary (Sec. 5).

The key “devolution of powers” provision of this constitu-
tional proposal, borrowed from the NEC Model, stipulates that—

Any city or town may, by the adoption, amendment or repeal of local
ordinances or by laws, exercise any power or function which the general
court has power to confer upon it, which is not inconsistent with the
constitution or laws enacted by the general court in conformity with
powers reserved the general court by section eight, and which is not
denied, either expressly or by clear implication, to the city or town by
its charter. This section shall apply to every city and town, whether or
not it has adopted a charter pursuant to section three. (Sec. 6).

The next section excludes from local home rule authority
the following six subjects, unless otherwise provided by the
General Court: (1) election regulations; (2) levying, assess-
ment and collection of taxes; (3) municipal borrowing; (4) dis-
posal of park land; (5) civil law; and (6) the definition and
punishment of felonies. The constitutional amendment is not to
be “deemed to diminish the powers” of the judiciary. (Sec. 7).

The proposal would empower the General Court “to act in
relation to cities and towns, but only by general laws which ap-
ply alike to all cities, or to all towns, or to all cities and towns,
or to a class of not fewer than two”. In this connection, it may
provide optional plans of city or town organization and gov-
ernment for local voter adoption (or later abandonment), subject
to the above-cited population minima for towns which wish
to have representative town meeting or city governments.
(Sec. 8).

The proposal allows the General Court to enact four types
of special laws, as follows (Sec. 8):

(1) Laws petitioned for, or approved by, the voters of a city or town,
or the mayor and council of a city, or the town meeting, of the
community concerned.
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(2) Laws recommended by the Governor, and enacted by a two thirds
vote in both branches of the General Court.

(3) Laws relative to metropolitan or regional government of areas em-
bracing more than one municipality.

(4) Laws relative to municipal boundaries, and to the incorporation,
merger and dissolution of cities or towns.

Although similar to the previously described negative
home rule constitutional proposals, the foregoing “anti-special-
bill” features of this self-executing proposal are more flexible
and are greatly diluted by the impact of the other provisions
of the proposal. No “financial responsibility” limitation upon
both general and special laws is included, such as is proposed
in the negative constitutional home rule measures or in the
NEC Model itself. The authors of the self-executing proposal
(House, No. 461) did not consider these “financial responsibility”
features a “home rule” matter, except insofar as special laws
are concerned.

Under the proposal, existing special laws relating to indivi-
dual communities would remain in effect until altered (a) by
the community concerned through the use of its charter mak-
ing authority or (b) by the General Court, pursuant to its re-
served power to enact general and certain special statutes.
(Sec. 9).

As previously indicated, voters who attend the polls at the
next state biennial election, in November 1966, will be asked to
ratify the following brief constitutional amendment relative to
industrial development:

ARTICLE OF AMENDMENT

ART. The industrial development of cities and towns is a public function
and the Commonwealth and the cities and towns therein may
provide for the same in such manner as the General Court may
determine.

This proposal was agreed to by joint legislative constitu-
tional sessions of the General Court in 1963 (by a vote of 232-
18) and in 1965 (by a vote of 159-91). Its technical aspects,
pros and cons have been examined in detail by the Legisla-
tive Research Council study Industrial Development of Cities and

Proposed Industrial Development Amendment
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Toions published last year (Senate, No. 947 of 1965; 74 pp.). If
ratified by the voters, the amendment would remove present
constitutional and judicial case law obstacles to the use of pub-
lic tax funds, public credit, and other public powers in aid of
private industrial development (Massachusetts Constitution,
Amendment Article LXII; Opinions of the Justices, 337, Mass.
777, 784).

If both the home rule and industrial development amend-
ments to the Constitution are ratified, the power of aiding
such development will become a power which the General
Court may confer upon communities under the home rule
amendment and hence one which localities may exercise unless
such power is withdrawn from local control by a general stat-
ute (Sec. 6 of the home rule amendment). The industrial devel-
opment amendment stipulates that the General Court may “deter-
mine” the “manner” in which localities aid industrial develop-
ment; and the home rule amendment authorizes the General
Court to establish general law standards for the use of local
home rule power (Secs. 1, 6 and 7). Thus, the combined effect of
the two amendments would be that cities and towns could do
pretty much as they please in many aspects of the field of in-
dustrial development if the General Court fails to enact general
laws which either (a) designate industrial development as a
state function not subject to municipal administration or home
rule, or (b) permit local administration on the basis of state-
imposed “general standards” only.

The only built-in limitation of such free-wheeling local ac-
tivity is to be found in provisions of Section 7 of the home
rule proposal, which exclude taxation and borrowing from the
scope of broad home rule powers, except as otherwise deter-
mined by the General Court. The issuance of local government
bonds to aid industrial development would be possible only if
authorized by the General Court. And no community would
be able, without legislative consent, to devise and impose new
taxes to raise funds for industrial assistance. However, it ap-
pears that general local revenues could be used to purchase
land for sale or rental to industry, and that various indirect
preferential local services to industry may be possible.
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If it is ratified by the voters, the proposed home rule
amendment to the Massachusetts Constitution will usher in a
new era in state-local relations. With some exceptions, it will
turn inside out the traditional narrow legal construction of lo-
cal powers which has governed those relations heretofore, based
on “Dillon’s Rule”. That rule, enunciated by lowa Judge John F.
Dillon before the turn of the century, holds that—

It is a general and undisputed proposition of law that a municipal
corporation possesses and can exercise the following powers, and no
others: First, those granted in express words; second, those necessarily
or fairly implied in or incident to the powers expressly granted; third,
those essential to the accomplishment of the declared objects and pur-
poses of the corporation —■ not simply convenient, but indispensable. Any
fair, reasonable doubt concerning the existence of power is resolved by
the courts against the corporation, and the power is denied.!

“Dillon’s Rule” will remain in effect with regard to (1) the
regulation of elections, (2) the levying, assessing and collection
of taxes, (3) municipal borrowing, (4) the disposal of park land,
(5) civil law, and (6) the defining and punishment of felonies
(Sec. 7 of the home rule amendment). However, the broad shar-
ing of “devolution” of legislative power is to apply in other top-
ical areas, subject to such standards as the General Court shall
prescribe by law (Secs. 1 and 6).

While the proposed constitutional article would grant a new
freedom to the state’s 39 cities and 312 towns, it is evident
that a considerable obligation is placed on both the state gov-
ernment and those localities to think in more ordered, funda-
mental, terms about their respective roles and functions. Most
importantly, while preoccupying itself less with local details and
trivia, the General Court must concern itself more with the long-
term, over-all aspects of state-local relations. While allowing for
maximum reasonable local initiative, it must exercise greater
leadership in the evolution of improved forms of local govern-
ment.

CHAPTER 111
WORK PROGRAM OF THE SPECIAL COMMISSION

General Aspects

1 Dillon, John F., Commentaries on the Law of Municipal Corporations, 4th
ed., Vol. I, Boston, Mass., Little Brown & Co., 1890 s. 54, p. 93.
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Clearly, more is involved in the mandate of this special
commission than a few corrections of statutes here and there.
Proper implementation of the proposed home rule amendment
to the Constitution requires an “in depth” scrutiny of local
government and the state-local relationship, more intensive than
any since the period of state-local reform which produced
the Model City Charters Law of 1915 (c. 267).

The whole range of local government functions must be re-
viewed, to see which require new or additional “general stan-
dards” and whether any ought to be transferred to regional,
county or state administration because of changing conditions.
On the other hand, certain state and county tasks merit check-
ing, to ascertain whether they could be performed more ef-
fectively at the municipal level.

Consideration must be given to what the long-range state policy
ought to be re economically unviable small communities.

Procedural aspects of the home rule amendment must be
defined further by statute and appropriate “general standards”
prescribed. And Chapters 1 through 282 of the General Laws
must be checked through for any provisions requiring correc-
tion to comply with the proposed constitutional policy.

Manifestly, the special commission cannot do all of these
things by May 15, 1966, as directed by Chapter 131 of the Re-
solves of 1965. The best judgment of the special commission is
that two and one-half to three years may be necessary to the
accomplishment of all the tasks assigned by that resolve, which
is as comprehensive as the assignment to the “Little Hoover
Commission” of 1949-1954 (Resolves of 1949, c. 75).

Accordingly, the special commission has evolved a plan
for its work program, discussed below, which groups the var-
ious necessary study and bill-drafting projects according to
three priority schedules, namely: (1) projects of top priority, to
be completed for action by the current General Court; (2) long-
term projects which must be started early because of their
nature; and (3) necessary but less urgent projects. The latter
two types of projects need not be completed prior to the 1966
state biennial election.
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Requirements re Adoption and Revision of Municipal Charters
A new chapter must be drafted and added to the General

Laws, to implement and to define further the procedures es-
tablished by the home rule amendment for the adoption and
revision of charters by cities and towns (Secs. 2-5, and 8). Such
legislation must include such additional general standards of lo-
cal government as may be necessary to the protection of the
public and the exercise of democracy on an informed and or-
derly basis.

Among the more obvious needs to be considered in pre-
paring such a general law on home rule charter procedures
are the following:

(1) Regulation of the form of citizen initiative petitions for the adoption
or revision of a city or town charter and for local adoption of state-
established model charters. These regulations should require certain
basic information to accompany each such petition.

(2) Regulation of the form of ballots to be used in electing local charter
commissions.

(3) Requirement of a public hearing by each such charter commission,
prior to the formulation of its final report.

(4) Regulation of the form of reports submitted by charter commissions,
the type of basic information to be included therein, and the extent
of public distribution of such reports.

(5) Regulation of the form of ballots to be used in local elections re
the acceptance or rejection, by the voters, of charter commission
proposals.

(6) Regulation of the form of petitions submitted to city councils
and town meetings asking those bodies to propose charter amend-
ments to their municipal electorates.

(7) Requirement of a public hearing upon charter amendments proposed
for such city council or town meeting consideration, prior to city
council or town meeting action thereon. The body holding that
hearing ought, possibly, to be obliged to submit a report of its find-
ings and recommendations, supplemented by certain required in-
formation, prior to city council or town meeting action. Public dis-
semination of that report should be provided.

(8) Regulation of the form of ballots to be used in local elections re
the acceptance or rejection of charter amendments proposed by city
councils and town meetings.

(9) Requirement of a review of charter proposals, by a competent legal
authority, prior to their formal publication for submission to the

This schedule of projects of top priority, requiring comple-
tion in 1966, includes the six studies indicated below.

Projects of Top Priority for Completion in 1966
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voters. That review should concern itself with the consitutionality
and legal clarity of such proposals.

10) Establishment of procedures whereby taxpayers may seek judicial
relief from allegedly invalid municipal charter provisions.

(11) Requirement that cities and towns make copies of their charters
available to the public, for the better information of their citizens.

Complementary corrections will be necessary in the Municipal
Law and Election Law, to make them coincide with the foregoing.

Section 8 of the home rule amendment provides that the
General Court shall have power to act in relation to cities and
towns by means of “general laws which apply alike to all cities,
or to all towns, or to all cities and towns, or to a class of not
fewer than two.” Special laws, applicable to but one municipality,
are permitted in the four special circumstances outlined in
Chapter II of this report.

These requirements of Section 8 thus make necessary the
early development of a logical, coherent system for the classi-
fication of municipalities for the purposes of supervision and
control by the Commonwealth within the context of general
standards of local government. Long ago, other states devised
such classification systems, though these vary greatly in qual-
ity and usefulness. In contrast, Massachusetts has followed hap-
hazard practices which can hardly be described as a reasoned
system of municipal classification. Each statute appears to have its
own classifications of municipalities. Obviously, this condition must
be corrected by appropriate legislation, so that the Commonwealth’s
left hand will move in harmony with its right hand, consistently with
the principles of the home rule amendment.

In addition, the General Laws must be revised to eliminate
“one city” or “one town” classes which will become unconstitu-
tional if the home rule amendment takes effect. Thus, “every
city except Boston” clauses of the General Laws must be adjust-
ed appropriately.

Section 8 of the home rule article also provides that a
city council with the concurrence of the mayor, and a town

Classification of Municipalities

Petitions for Certain Local Bills



1966.J SENATE —No. 846. 27

meeting, may petition the General Court for enactment of a
special law applicable to that community. It also permits such
petitions “filed or approved by the voters of a city or town”.
Presumably, localities or their voters may resort to such peti-
tions, notably in respect to (a) the six areas wherein “Dillon’s
Rule” will remain in effect (re elections, taxation, borrowing,
park lands, civil law, and felonies), or (b) local powers and func-
tions restricted by the General Court or withdrawn from local
home rule jurisdiction.

The special commission feels that uniform procedures
should be established for localities to follow in respect to such
special law petitions, and appropriate implementing changes in
the Joint Rules of the General Court should be drafted.

A related clause of Section 8 also authorizes enactment
by the General Court of laws affecting only one city or town,
if the same are recommended by the Governor and passed by
a vote of at least two-thirds of the members of each branch of
the General Court. This clause provides an “escape hatch” for
aggrieved citizens who find other avenues of relief closed to
them for reasons of local “machine politics” or otherwise; and
it also permits the Governor to take the initiative with regard
to a local situation which is detrimental to the state as a whole.
However, changes in the statutes and in the Joint Rules of the
General Court appear necessary if appropriate implementing
procedures are to be provided in order to give full, orderly ef-
fect to this provision of Section 8.

Right of Free Petition at Local Level
Like home rule provisions elsewhere, the Massachusetts con-

stitutional proposal will place some restriction upon the hitherto
“open ended” application of the citizen’s Right of Free Petition
to the State Legislature. While citizens may continue to seek
enactment of general statutes as in the past, they will face limi-
tations of a fairly effective nature with regard to their peti-
tions for special laws. On matters relative to one city or town,
the home rule amendment stresses full resort by the citizen to
his local legislative body and his local democratic processes.

It therefore becomes quite important as to how accessible
such local legislative bodies and democratic processes are to



[Mar.SENATE —No. 846.28

the local citizenry. If the citizen’s Right of Free Petition to the
General Court is to be curbed, then his Right of Free Petition to
his local legislative body must be assured both in law and as
an operating reality. In general, the statutes provide a liberal
basis for placing voter petitions upon the agendas of town
meetings; but city councils appear much less accessible to their
citizens, whose opportunity to place matters before the council
may depend more on councillor courtesy than on law.

The General Laws provide no uniform procedures whereby
citizens of a town with a limited form of town meeting may
force a referendum upon the town meeting’s action or failure
to act re a voter petition. These procedures are governed by the
tailor-made special statutes which created most of the 42 lim-
ited town meetings in the Commonwealth, and they are char-
acterized by great variation and confusion. Often, to vote for a
proposition on a referendum ballot, the voter must vote “no”,
while to vote against the proposal, he must vote “yes”. Such prac-
tices are detrimental to the Right of Free Petition and are a
travesty of the democratic process.

Similarly, cities seem to vary in their initiative and ref-
erendum procedures, some having the one while lacking
the other. The confusing “no-yes” and “yes-no” arrangement
which confounds the voters in certain towns may also exist
in the referendum procedures of some cities.

Accordingly, the special commission places high priority
upon the correction of these inadequacies affecting the Right
of Free Petition at the local level. In its view, uniform stan-
dards on this score are necessary for three classes of commun-
ities, namely (a) towns with open town meetings, (b) towns
with limited town meetings, and (c) cities.
Status of the Local Public School System

In nearly all home rule states, the public school system is
treated as a state function in which local participation is al-
lowed only to the extent determined in laws enacted by the
state legislature. Local school departments in most instances are
regarded as extensions of the State Department of Education,
and hence are beyond the scope of constitutional municipal home
rule.
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In recent years, Massachusetts has been moving toward a
state-oriented educational system. A clear-cut definition of
the relative powers and responsibility of the state and its mu-
nicipalities for education may now be necessary under the
home rule amendment, if the Commonwealth’s home rule poli-
cies are to be dovetailed with the progressive policies of the
recently-enacted Willis Law.

The special commission intends to consult with state and
local educational authorities, and civic groups interested in our
schools, at an early date to obtain their suggestions and views.
Industrial Development

In Chapter II of this report, we discussed the possibilities
of an interplay of the proposed constitutional amendment on
industrial development with the constitutional amendment on
home rule.

The special commission deems imperative the early enact-
ment of an appropriate set of general standards of local govern-
ment applicable to industrial development in the event that con-
stitutional amendment on that subject is approved by the vot-
ers. Pre-emption of industrial development as a state function
may have to be considered, if further investigation reveals more
dangers than advantages for the public in the treatment of
such activity as a local function.

The special commission plans to utilize the services of an
expert citizen volunteer advisory committee to guide its efforts
in this matter.

Long-Term Projects Requiring an Early Start
The three areas of study described below involve numer-

ous and often difficult facets which suggest that work on them
should start this year, although relevant legislative enactments
do not appear necessary in 1966. Of course, should statutory
features be uncovered which merit such early legislative ac-
tion, appropriate bills will be introduced in this session of the
General Court.

Municipal Finance
Under Section 7 of the constitutional home rule proposal,

municipal powers relative to borrowing and to the levying,
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assessment and collection of taxes will continue to be governed
by “Dillon’s Rule” as at present. Therefore, those powers will
not be subject to the “devolution of powers” doctrine of the
amendment except as otherwise decided by the General Court.
On the other hand, local appropriation powers and other as-
pects of fiscal administration will fall within the latter “devol-
ution”, subject to the standards laid down by general law.

An early start must be made for the review of the com-
plex existing general law standards re municipal finance, to
toughen or to liberalize them where desirable, and to supple-
ment them with any necessary additional standards. In addi-
tion, there are archaic provisions of the present Municipal Fi-
nance Law which may require modernizing to reflect present-
day realities; a clue to the existence of such obsolete require-
ments may be found in the inflow of special bills seeking ex-
ceptions from provisions of the Municipal Finance Law.

Appointment of a volunteer citizen advisory committee of
persons eminent in the field of municipal finance is contem
plated by the special commission, to assist in this study.

Municipal Personnel
The combined effect of the constitutional home rule

amendment and of the recent Public Employees’ Collective Bar-
gaining Act of 1965 (c.763) will be to render obsolete and un-
necessary many statutory provisions relative to municipal em-
ployees, and to require modification of other statutes affecting
such employees. Both communities and employee groups will
possess greatly broadened authority to resolve their own prob-
lems among themselves subject only to general standards laid
down by laws such as the Civil Service Law (G.L.C. 31), the
Personnel Code Law (G.L. c. 41, ss. 108 A and 108C) and the
aforesaid Collective Bargaining Act.

Aside from such purely “corrective” measures, certain sub-
stantive legislation may be needed to modify existing general
law standards of local government affecting municipal employ-
ment, and to add new standards as necessary. Thus, considera-
tion must be given to more streamlined, useful methods than
now exist for placing local positions under the Civil Service
Law. Procedural and other standards might possibly be pre-
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scribed for granting tenure to local officeholders, and for regu-
lating annuities to retired employees and their survivors. Stan-
dards might also be considered re local powers to appropriate
reserve funds for financing salary changes and other costs
arising under the Collective Bargaining Law.
Model Municipal Charters and Metropolitan Government

The proposed constitutional home rule amendment author-
izes and encourages the General Court to develop model charters
for optional adoption by cities and towns, and streamlines pres-
ent constitutionally-prescribed procedures for local adoption of
city and limited town meeting forms of government (Secs. 2
and 8). It also reserves unhindered the power of the General
Court to “erect and constitute metropolitan or regional enti-
ties”, and implies a legislative power to make model or special
charters available to such entities as has occurred in Connec-
ticut, Florida and some other jurisdictions.

Accordingly, there is a need to implement this constitu-
tional policy through a review and improvement of the model
charter system established in 1915. Where necessary, statutory
procedures applicable to the acceptance of such charters should
be streamlined and improved. And consideration should be giv-
en to providing additional model charters for forms of town
government (now, only one such charter is available to towns).
Existing statutory restrictions which prevent Boston from us-
ing the model city charters must be modified. And attention
should be given to the matter of charters for metropolitan govern-
ments.

In this metropolitan connection, thought might well be giv-
en to permitting any metropolitan government chartered in
the Boston area to take over, from the Commonwealth, the
powers, duties and obligations of the Metropolitan District Com-
mission. This state agency is performing purely local functions,
and exists only because of the absence of a single county or
metropolitan regional government for the Boston area. Such a
step would restore these local activities to the control of the
metropolitan area residents who pay for them.

Use of an eminent advisory commitee is contemplated for
this study project.
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Less Urgent Study Projects
In this last group of study projects are those which need

not be done on a “crash” basis and hence admit of postpone-
ment until the foregoing undertakings approach completion. How-
ever, this “less urgent” classification does not imply “unes-
sentiality”, since legislation will be necessary if state policies
and programs relative to local government are to function ef-
fectively and economically. Some of these study assignments are
mentioned specifically in the resolve creating the special com-
mission.

At least seven projects are included in this “less urgent” cate-
gory:

(1) Establishment of procedures for the voluntary merger of com-
munities which are too small in population and resources to provide
local services efficiently and economically.

(2) Providing state financial and technical aid to such voluntary local
mergers.

(3) Revision of county-municipal relationships.
(4) Development of a uniform administrative procedure law to govern

municipal agencies exercising regulatory or quasi-judicial powers, and
to protect the rights of citizens more effectively.

(5) Review of the impact of municipal home rule upon the committee
structure of the General Court.

(6) Review of existing standards of local government affecting study
areas not covered in the foregoing.

(7) Establishment of a Municipal Problems Commission or a State Office
for Local Government to advise and assist localities in charter-drafting
and other aspects of home rule, and to assist the Governor ana
General Court in evolving coherent state policies relative to local
government.

Special Commission Staff and Budget Requirements
To carry out the above-described important and highly-

specialized work program, the special commission respectfully
requests an appropriation of $40,000 for the balance of the
current 1966 state fiscal year, and an appropriation of $123,000
(including unexpended balances) for the oncoming 1967 state
fiscal year.

This budget will enable the special commission to retain a
full-time professional executive director, a full-time chief counsel
skilled in municipal law, and a small supporting staff of full-
time attorneys, research assistants, and clerical employees. Such
personnel would be supplemented, as needed, by consultants and
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other part-time help. Altogether, the special commission esti-
mates that it will need a staff of about the same size as the
staff of the Legislative Research Bureau, but with a heavier re-
liance upon attorney personnel.

By arrangement with the Legislative Research Council,
the special commission will borrow without cost to its own
budget the Legislative Research Bureau staff member who
wrote the 1961 and 1965 home rule reports of the Council.
However, he will not be available to the special commission on
a full-time basis, since part of his time and effort must be
reserved for projects assigned by the General Court to the Leg-
islative Research Council.

Because of the magnitude and scope of work to be done
under Chapter 131 of the Resolves of 1965, the special commis-
sion recommends that its final reporting date be extended to
the last Wednesday of January, 1968. This extension will enable
the special commission to cope with its study assignments on
a logical priority basis, doing in 1966 those things which must be
done in that year, while rescheduling the less critical tasks.

To this end, an appropriate extension resolve is proposed in
Appendix C.

Extension of Study Mandate
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(House, No. 1384 of 1963, revised; reprinted as
House, No. 461 of 1965)

Art. . Article II of the Articles of Amendment to the Consti-
tution of the Commonwealth, as amended by Article LXX of said
Articles of Amendment, is hereby annulled and the following is
adopted in place thereof:

ARTICLE 11.
Section 1. Right of Local Self-Government. It is the intention

of this article to reaffirm the customary and traditional liberties of
the people with respect to the conduct of their local government,
and to grant and confirm to the people of every city and town the
right of self-government in local matters, subject to the provisions
of this article and to such standards and requirements as the gen-
eral court may establish by law in accordance with the provisions
of this article.

Section 2. Local Power to adopt, revise or amend Charters.
Any city or town shall have the power to adopt or revise a charter
or to amend its existing charter through the procedures set forth
in sections three and four. The provisions of any adopted or revised
charter or any charter amendment shall not be inconsistent with
the constitution or any laws enacted by the general court in con-
formity with the powers reserved to the general court by section
eight.

No town of fewer than twelve thousand inhabitants shall adopt
a city form of government, and no town of fewer than six thousand
inhabitants shall adopt a form of government providing for a town
meeting limited to such inhabitants of the town as may be elected

Appendix A

PROPOSED MUNICIPAL HOME RULE AMENDMENT
TO THE MASSACHUSETTS STATE CONSTITUTION

ARTICLE OF AMENDMENT
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to meet, deliberate, act and vote in the exercise of the corporate
powers of the town.

Section 3. Procedure for Adoption or Revision of a Charter by
a City or Town. Every city and town shall have the power to
adopt or revise a charter in the following manner: A petition for the
adoption or revision of a charter shall be signed by at least fifteen
per cent of the number of legal voters residing in such city or town
at the preceding state election. Whenever such a petition is filed
with the board Of registrars of voters of any city or town, the
board shall within ten days of its receipt determine the sufficiency
and validity of the signatures and certify the results to the city
council of the city or board of selectmen of the town, as the case
may be. As used in this section, the phrase “board of registrars of
voters” shall include any local authority of different designation
which performs the duties of such registrars, and the phrase “city
council of the city or board of selectmen of the town” shall include
local authorities of different designation performing the duties of
such council or board. Objections to the sufficiency and validity of
the signatures on any such petition as certified by the board of
registrars of voters shall be made in the same manner as provided
by law for objections to nominations for city or town offices, as the
case may be.

Within thirty days of receipt of certification of the board of
registrars of voters that a petition contains sufficient valid signa-
tures, the city council of the city or board of selectmen of the town
shall by order provide for submitting to the voters of the city or
town the question of adopting or revising a charter, and for the
nomination and election of a charter commission.

If the city or town has not previously adopted a charter pursuant
to this section, the question submitted to the voters shall be: “Shall
a commission be elected to frame a charter for (name of city or
town) ?” If the city or town has previously adopted a charter
pursuant to this section, the question submitted to the voters shall
be: “Shall a commission be elected to revise the charter of (name

of city or town) ?”

The charter commission shall consist of nine voters of the city
or town, who shall be elected at large without party or political
designation at the city or town election next held at least sixty
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days after the order of the city council of the city or board of
selectmen of the town. The names of candidates for such commis-
sion shall be listed alphabetically on the ballot used at such elec-
tion. Each voter may vote for nine candidates.

The vote on the question submitted and the election of the
charter commission shall take place at the same time. If the vote
on the question submitted is in the affirmative, the nine candidates
receiving the highest number of votes shall be declared elected.

Within ten months after the election of the members of the char-
ter commission, said commission shall submit the charter or revised
charter to the city council of the city or the board of selectmen
of the town, and such council or board shall provide for publica-
tion of the charter and for its submission to the voters of the city
or town at the next city or town election held at least two months
after such submission by the charter commission. If the charter
or revised charter is approved by a majority of the voters of the
city or town voting thereon, it shall become effective upon the
date fixed in the charter.

Section A Procedure for Amendment of a Charter by a City or
Town. Every city and town shall have the power to amend its
charter in the following manner: The legislative body of a city
or town may, by a two-thirds vote, propose amendments to the
charter of a city or town; provided, that (1) amendments of a
city charter may be proposed only with the concurrence of the
mayor in every city that has a mayor, and (2) any change in a
charter relating in any way to the composition, mode of election
or appointment, or terms of office to the legislative body, the mayor
or city manager or the board of selectmen or town manager shall
be made only by the procedure of charter revision set forth in sec-
tion three.

All proposed charter amendments shall be published and sub-
mitted for approval in the same manner as provided for adoption
or revision of a charter.

Section 5. Recording of Charters and Charter Amendments.
Duplicate certificates shall be prepared setting forth any charter
that has been adopted or revised and any charter amendments ap-
proved, and shall be signed by the city or town clerk. One such
certificate shall be deposited in the office of the secretary of the
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commonwealth and the other shall be recorded in the records of
the city or town and deposited among its archives. All courts may
take judicial notice of charters and charter amendments of cities
and towns.

Section 6. Governmental Powers of Cities and Towns. Any
city or town may, by the adoption, amendment or repeal of local
ordinances or by-laws, exercise any power or function which the
general court has power to confer upon it, which is not inconsistent
with the constitution or laws enacted by the general court in
conformity with powers reserved to the general court by section
eight, and which is not denied, either expressly or by clear impli-
cation, to the city or town by its charter. This section shall apply
to every city and town, whether or not it has adopted a charter
pursuant to section three.

Section 7. Limitations on Local Powers. Nothing in this ar-
ticle shall be deemed to grant to any city or town the power to (1)
regulate elections other than those prescribed by sections three and
four; (2) to levy, assess and collect taxes; (3) to borrow money
or pledge the credit of the city or town; (4) to dispose of park
land; (5) to enact private or civil law governing civil relationships
except as an incident to an exercise of an independent municipal
power; or (6) to define and provide for the punishment of a felony
or to impose imprisonment as a punishment for any violation of
law; provided, however, that the foregoing enumerated powers may
be granted by the general court in conformity with the constitution
and with the powers reserved to the general court by section eight;
nor shall the provisions of this article be deemed to diminish the
powers of the judicial department of the commonwealth.

Section 8. Powers of the General Court. The general court
shall have the power to act in relation to cities and towns, but
only by general laws which apply alike to all cities, or to all towns,
or to all cities and towns, or to a class of not fewer than two, and
by special laws enacted (1) on petition filed or approved by the
voters of a city or town, or the mayor and city council, or other
legislative body, of a city, or the town meeting of a town, with
respect to a law relating to that city or town; (2) by a two-thirds
vote of each branch of the general court following a recommenda-
tion by the governor; (3) to erect and constitute metropolitan or
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regional entities, embracing any two or more cities or towns or
cities and towns, or established with other than existing city or
town boundaries, for any general or special public purpose or pur-
poses, and to grant to these entities such powers, privileges and
immunities as the general court shall deem necessary or expedient
for the regulation and government thereof; or (4) solely for the
incorporation or dissolution of cities or towns as corporate en-
tities, alteration of city or town boundaries, and merger or con-
solidation of cities and towns, or any of these matters.

Subject to the foregoing requirements, the general court may
provide optional plans of city or town organization and govern-
ment under which an optional plan may be adopted or abandoned
by majority vote of the voters of the city or town voting thereon
at a city or town election; provided, that no town of fewer than
twelve thousand inhabitants may be authorized to adopt a city
form of government, and no town of fewer than six thousand in-
habitants may be authorized to adopt a form of town government
providing for a town meeting limited to such inhabitants of the
town as may be elected to meet, deliberate, act and vote in the
exercise of the corporate powers of the town.

This section shall apply to every city and town whether or not it
has adopted a charter pursuant to section three.

Section 9. Existing Special Laws. All special laws relating to
individual cities or towns shall remain in effect and have the force
of an existing city or town charter, but shall be subject to amend-
ment or repeal through the adoption, revision or amendment of a
charter by a city or town in accordance with the provisions of
sections three and four and shall be subject to amendment or re-
peal by laws enacted by the general court in conformity with the
power reserved to the general court by section eight.

Agreed to by the Senate and House of Representatives
Sitting Jointly as a Legislative Constitutional Convention:

On July 16, 1963 (by Vote of 208 Yeas to 1/3 Nays)
, and

On May 19, 1965 (by Vote of 219 Yeas to 39 Nays); and
Thus Referred to the Electorate for Ratification at the
November 1966 State Biennial Election.
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SUMMARY OF THE SECOND REPORT OF THE
LEGISLATIVE RESEARCH COUNCIL RELATIVE TO

MUNICIPAL HOME RULE
Excerpt From Senate, No. 950 of 1965

Study Directive
Subject of study. By legislative directive this report discusses a

constitutional proposal for self-executing municipal home rule for
the Commonwealth (House, No. 461 of 1965). That proposal,
“agreed to” once by the General Court, awaits second agreement
without change by the present General Court and by reference
to a November 1966 statewide referendum. Under that proposal,
the 39 cities and 312 towns of Massachusetts would be guaranteed
local self-government powers subject only (a) to certain constitu-
tional limitations, (b) to future modifications by general statutes
applicable to two or more communities, and (c) “relief” by spe-
cial laws in unusual circumstances.

The proposal contains procedures whereby municipalities may,
by referendum: (a) adopt or abandon a standard optional charter
provided by general law; or (b) adopt or revise their own “tailor-
made” home rule charter. Furthermore, a “devolution of powers”
provision would authorize any municipality to exercise any power
or function (a) which the General Court has power to confer; (b)
which is consistent either with the Constitution or with statutory
standards and requirements applicable to two or more communities;
and (c) which is not denied to the municipality by its own charter.
Except as otherwise authorized by the General Court, cities and
towns would not be allowed to (1) regulate elections, (2) tax, (3)
borrow money, (4) dispose of park land, (5) enact civil law or (6)
define and punish felonies.

“Special laws”, applicable to one city or town and designed to
meet unusual local developments, could be enacted under the pro-
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posed constitutional amendment (a) on petition of the local voters
or legislative body, or (b) on recommendation of the Governor ap-
proved by two-thirds votes in both branches of the General Court.
These limitations would not apply to special laws relative to (a)
regional or metropolitan government, (b) municipal boundaries,
and (c) incorporation, merger or dissolution of individual muni-
cipalities.

Scope of Study. This report discusses municipal home rule in
six chapters concerned with: (a) introductory matters; (b) theor-
ies and types of home rule; (c) model home rule provisions; (d)
home rule in 39 other states; (e) the pending Massachusetts con-
stitutional home rule proposal (House, No. 461 of 1965); and (f)
arguments for and against that proposal.

This document reprints in substantial degree updated and re-
vised versions of the text of an earlier prize-winning Legislative Re-
search Council report also titled Municipal Home Rule (Senate,
No. 580 of 1961, 160 pp.).

The term “home rule” is frequently heard but seldom defined.
The difficulty of definition is indicated by the fact that so few local
officials responding in 1960 to Research Bureau inquiries attempted
a formal definition.

For this study, “home rule” is defined as the autonomy of local
governments within the sovereign state over all purely local mat-
ters, whether established by constitutional or statutory provisions.

Under this definition, “home rule” can be achieved on a positive
basis through constitutional or statutory provisions which grant lo-
calities freedom to formulate, adopt and revise their own charters
without subsequent legislative approval. Or, “home rule” may be
approached on a negative basis, by restricting the power of the
state legislature to pass special local laws without either the initial
or subsequent agreement of the municipality concerned.

Under either approach there arises the necessity of differentiat-
ing between matters of “local concern” and those of “statewide
concern” which remain with the state legislature. In practice, the
courts must frequently make this distinction because most home

Definition of Home Rule
Theories and Types of Home Rule
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rule provisions are broad and indefinite. Model constitutional pro-
visions proposed by the American Municipal Association, the Na-
tional Municipal League, and the Federal Advisory Commission on
Intergovernmental Relations, place the burden of this differentia-
tion primarily on the state legislature through positive enactments
designating areas of state concern.

Concepts of the “rights” and powers of municipalities to regulate
their own local affairs fall into three general categories, namely:
(1) accepted legal theories favoring state dominance over localities,
(2) four types of inherent local rights concepts, and (3) non-legal-
istic arguments for responsible local self-government. These home
rule theories are summarized thus:

(1) Accepted Legal Theory of State Dominance. Federal and
state courts have long accepted the principle of state supremacy
which was embodied in Dillon’s Rule, formulated by a late Nine-
teenth Century lowa judge on the basis of earlier court decisions.
That Rule holds, first, that the power of the state legislature over
municipalities and other political subdivisions is supreme, and is
subject only to such specific limitations as may be included in the
state constitution. Second, Dillon’s Rule declares that municipal-
ities possess only those powers which are (a) granted expressly
by the state constitution and laws, and (b) necessarily or fairly
implied in or incidental to such expressed powers. Thus, the mu-
nicipality is a subordinate instrumentality of the state, existing by
sufferance of the legislature. The courts tend to resolve contro-
versies over state and local government rights in favor of the state
by giving it the benefit of the doubt.

(2) Inherent Rights Concepts. In opposition to the above are a
number of theories which claim inherent rights of local self-gov-
ernment for local communities. These theories stem from the view
that municipalities are fundamental, natural social units possessed
of inherent rights and powers which exist apart from specific con-
stitutional authorization.

Most state courts have rejected these theories, though such
concepts received support for a time in the courts of seven states
(Calif., Ind., lowa, Ky„ Mich., Neb., and Texas.)

Theories of Home Rule
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(3) Non-Legal Argument for Responsible Local Self-Government.
Apart from the foregoing legalistic and philosophical assertions, a
pragmatic views holds that excessive state intervention in local
affairs stifles local initiative and responsibility. Moreover, the
legislature is then burdened with local questions which distract at-
tention from state matters and invite irresponsible log-rolling
to the detriment of the locality concerned. Home rule is therefore
championed not as a matter of “right,” but as a matter for public
convenience and for more efficient government at all levels.

Four types of municipal home rule are recognized, based on (a)
the scope of home rule power granted to localities, and (b) the ex-
tent of local freedom from reliance upon the state legislature for
such powers. These four types of home rule include three “positive”
forms which vest charter-making and other legislative powers in
localities, namely: (1) self-executing constitutional home rule, (2)
permissive constitutional home rule, and (3) legislatively-granted
home rule. In addition, a fourth “negative” type of home rule re-
stricts the state legislature without according “positive” powers to
communities.

(1) Self Executing Constitutional Home Rule. Self-executing or
“mandatory” constitutional home rule is deemed to be the strong-
est form of home rule. Under it, localities are granted a “right”
of self-government in purely local matters which is not wholly de-
pendent upon the will of the state legislature. The home rule prin-
ciple in the state constitution grants powers of self-government to
communities, while limiting the power of the state legislature to
act in local matters except by (a) special laws requested by the
locality concerned, or (b) general laws applicable to all communit-
ies. The constitution may spell out charter-making procedures in
detail, or may require the legislature to pass general laws furnish-
ing home rule to localities. In some home rule states, certain
municipal powers are not subject to any state legislative control.

Self-executing home rule provisions vary greatly from state to
state. However, most of them follow one of two divergent ap-
proaches in respect to the philosophy and manner of home rule
grant, namely: (a) the more common “instrument of grant” ap-

Types of Home Rule



1966.] SENATE —No. 846. 43

proach, reflected in the old Model State Constitution originally pro-
posed by the National Municipal League in 1921; and (b) the “in-
strument of limitation” approach embodied in the model constitu-
tional proposals of the American Municipal Association (1953), the
new Model State Constitution of the National Municipal League
(1963), and “residual powers” proposal of the Federal Advisory
Commission on Intergovernmental Relations (1963).

The former and older of these two approaches is based upon the
“classical” concept of the home rule charter as an “instrument of
grant” which must spell out the desired home rule powers, on the
basis of a constitutional separation of powers between the local and
state governments. The latter “instrument of limitation” form of
home rule, which borrows from British doctrines of prescriptive
and corporate rights, emphasizes a sharing of authority and broad-
ly “devolves” upon localities all powers of local self-government ex-
cept those powers which are specifically denied or restricted by
the constitution itself, by the home rule charter of the community,
or by general state laws.

Currently, 21 states follow self-executing constitutional home
rule practices (Alaska; Ariz.; Calif.; Colo.; Fla., for Dade Co. only;
Kan.; La.; Md.; Mich.; Minn.; Mo.; Neb.; N. Y.; Ohio; Okla.; Ore.;
R. 1.; S. D.; Tenn.; Texas; and Utah.)

(2) Permissive Constitutional Home Ride. State constitutions
with permissive” or “non-self-executing” local home rule provi-
sions merely authorize the state legislature to enact home rule
laws delegating powers of self-government to localities; but do not
impose an obligation upon the legislature so to act. Thus, home
rule is said to be “a matter of legislative grace” and may be less
effective from the viewpoint of the local governments than in self-
executing states. However, permissive constitutional provisions
frequently impose limitations on legislative enactment of special
local laws similar to those imposed by self-executing home rules
states.

The constitutions of ten states now authorize permissive home
rule (Ga., Ha., Nev., N.J., N.M., Pa., Va., Wash., W. Va. and Wis.). 1

1 Subsequent to the submission of their report by the Mass. Legislative Re-
search Council, Connecticut in December, 1965, adopted a constitutional
provision authorizing permissive home rule.
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(3) Legislative Home Rule. The weakest of home rule forms is
that which is extended to localities by statute, rather than by con-
stitutional authorization. Such statutes may be invalidated by the
courts on the grounds that the constitution does not permit the
legislature to delegate legislative authority to localities; or home
rule powers granted by the legislature may be amended or revoked
later, or circumvented by special statutes. Seven states (Conn.,
la., Miss., N. H., N. C., S. C. and Vt.,) furnished home rule author-
ity to certain municipalities on this basis; but it is reported to be
effective so far in only one of them (Conn.).

(Jf) Negative Constitutional Home Rule. Negative constitutional
home rule provisions grant none of the foregoing “positive” powers
of local self-government to localities. Instead, these provisions
usually limit the powers of the state legislature by forbidding it to
enact special laws applicable to a single community, without its
consent. Only Illinois has this form of home rule alone. Florida
grants self-executing home rule to some localities, but gives “nega-
tive” home rule protection to other communities. “Positive” con-
stitutional home rule articles often include such “negative” provi-
sions as well; but the effect of the latter is greatly modified by
the “positive” context within which they are set.
Importance of Home Rule Charters

Constitutional and legislative schemes of home rule generally
limit full home rule powers to qualified localities which adopt home
rule charters. These qualifications which may relate to population
or some other aspect, may be set out in the constitution or general
laws. Certain home rule benefits may be extended also to com-
munities which do not have such charters, such as: (a) require-
ments for local referenda on certain types of local laws passed by
the legislature, or (b) restriction or legislative authority to enact
such local laws in the first place, or (c) optional standard city
charter plans.

Home Rule in Other States

The modern movement for municipal and county home rule in
the United States dates from the adoption of the first home rule
statute by lowa in 1851, and of the first constitutional self-execut-

Home Rule Movement
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ing home rule provision by Missouri in 1875. Today, a total of 39
states make some provision for local home rule 32 on a con-
stitutional basis, and seven on a statutory basis only. These 39
states include: (a) Rhode Island, which adopted a self-executing
constitutional home rule amendment in 1951: (b) New York, which
substituted self-executing for permissive constitutional home rule
in 1963; and (c) the three neighboring states of Connecticut, New
Hampshire, and Vermont which have had legislative forms of
municipal home rule since 1957. Each of the 32 constitutional and
seven legislative home rule states has developed a tailor-made solu-
tion of the municipal home rule problem, reflecting the history of
local government and of the prevailing political concepts within
that state. The basic objective of all of these home rule systems is
a pattern of strong, efficient and responsible local governments
functioning as political subdivisions of a strong, responsible and
efficient state government. Local responsibility is increased: (a)
by giving localities maximum control over purely local matters, sub-
ject to general standards and state supervision; and (b) by re-
stricting state legislative intervention in the domestic affairs of
individual communities except by general laws or on petition of
the local government. By reducing the volume of special local
bills requiring legislative attention, the home rule system seeks
to give the legislature more time to deal with issues of statewide
concern, thus improving the efficiency of that body.

A major problem confronting the legislature and municipalities
of home rule states is the negative attitude of most state courts
with respect to home rule. Traditionally the courts, as agents of
the central state government, recoil from the notion of local rights
against the state, and adhere firmly to the doctrines of Dillon’s
Rule. When home rule is authorized by constitutional amendment,
the courts apply a narrow construction to local powers so grant-
ed, and give the benefit of the doubt to the state in disputes as to
what affairs are “state” or “local”. If local powers are enumer-
ated, the court may hold that all powers not included in this enum-
eration are therefor state powers. And in some states not having
self-executing constitutional home rule the courts have frustrated
efforts of the state legislature to grant meaningful home rule pow-

Negative Attitudes of State Courts
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ers to localities; this is most likely to happen in states having no
permissive constitutional provision, since the court may argue that
the home rule statute unconstitutionally delegates state legislative
authority to the communities.

In recent years, however, the courts of Ohio, Texas and a few
other states have adopted a more liberal judicial policy with re-
spect to interpretation of local home rule powers, particularly if
the power claimed by the locality is not one specifically denied
by its charter, state law or the constitution.

Massachusetts today belongs to the minority of 11 states which
make no constitutional or statutory provision for home rule, as
“home rule” is understood by jurists and home rule advocates else-
where. The state constitution does prohibit the establishment of
city and representative town meeting forms of government in
towns except on prior petition and with the subsequent approval
of inhabitants of the locality; In addition, the constitution sets pop-
ulation minima of 6,000 for towns with representative town meet-
ings, and 12,000 for cities. But there the limitation on the power of
the General Court stops.

Historically, the General Court has maintained far-reaching con-
trol over the cities and towns of Massachusetts. In colonial times
this state supervision was not onerous, due to the few governmental
functions performed and the remoteness of communities from the
capital. In the Revolutionary Period, the towns enjoyed a brief era
of autonomy from central authority, due to the prevalence of revo-
lutionary decentralist doctrines, the popularity of the Social Com-
pact Theory, and the weakness of the regime at Boston.

However, upon adoption of the Constitution of 1780, central
state control over the localities was reasserted by the Legislature
and the Supreme Court. A series of court decisions between 1804
and 1839 completely demolished all local claims of inherent local
rights based on the Revolution and proclaimed the absolute su-
premacy of the General Court over all political subdivisions of the
state. The Supreme Judicial Court held that these local rights were
surrendered to the Commonwealth when the voters approved the

Home Rule Problem in Massachusetts

Constitutional Background
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new constitution. Subsequent judicial opinions have expanded this
state dominance.

Legislative Control of Municipalities
Legislative concern with details of local affairs has been stimu-

lated by court ruling that local governments possess only those
powers which (a) have been expressly granted by statute, or (b)
are necessarily implied from the statutes. This narrow construction
has obliged many communities to seek special or general legisla-
tion granting added authority to cope with new problems. To aid
them, the Legislature has enacted general laws, adding to the
corporate powers of municipalities, and offering them optional
standard forms of organization. The latter statutes include a
standard plan for representative town meeting government, six
standard types of city charters, and a variety of schemes for
organizing various local government operations. Municipalities have
also been empowered to combine in special districts for joint per-
formance of specialized functions and services.

A contributing factor to legislative intervention in local affairs is
the traditional legislative interpretation of the constitutional Right
of Free Petition( Constit, Part I, Art. XIX). That Article guaran-
tees to the people the right “to request of the legislative body, by
way of address petitions, or remonstrances, redress of the wrongs
done them, and of the grievances they suffer.” By long tradition,
reflected in its rules of procedure, the General Court accepts every
petition for legislation regardless of merit, assigns it to committee
for a public hearing, and requires it to be reported out for final dis-
position. This practice encourages the filing of requests for legisla-
tion on local affairs which are already within the competence of
local legislative or administrative bodies, and which might better
be resolved locally without recourse to the General Court.

Thus, the Legislature has on occasion concerned itself with the
domestic affairs of individual cities and towns, often without local

* invitation. In some instances, this intervention was inspired by
partisan political considerations; in others, by a financial or other
breakdown of a local government.

As a concession to local governments, the General Court requires
that petitioners for special laws give advance notice to the munici-
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pal government concerned. Likewise, petitions to reinstate or pen-
sion particular local government employees must have the prior
approval of that government.
Types and Volume of Local Bills in Legislature

Analysis of the 15,809 bills introduced during four recent years
shows that 3,202 of them related to the affairs of cities and towns.
Of this number, the 1,097 local bills enacted were made up of: (a)
397 permissive statutes granting discretionary authority to cities
and towns which they may use without a referendum or vote of
“acceptance”; (b) 334 “acceptance statutes” taking effect only
if the local voters or local legislative body voted “acceptance”; (c)
273 compulsory non-permissive laws placing obligations upon
municipalities; and (d) 93 non-permissive statutes conferring bene-
fits upon localities, such as increased state aid. A home rule aware-
ness on the part of the General Court is revealed by the fact that
the twice as many permissive and acceptance statutes (731) as
non-permissive laws (366) were enacted. The proposals dominating
the legislative agenda of local bills in these years were grouped as
follows: Personnel questions accounted for 842 bills; local govern-
ment structure and procedures, 713 bills; and finance matters, 631
bills. In contrast, all other local government subjects produced
only 1,016 bills.
Areas of State-Local Conflicts

Studies by the Legislative Research Council (1961) and the Spe-
cial Commission on Municipal Home Rule (1962) indicate local
resentment over six types of statutes re: (1) compensation, tenure,
and other working conditions of municipal personnel; (2) public
schools; (3) financial questions, including the assessment of district
costs; (4) outdoor advertising; (5) certain aspects of highways;
and (6) certain election matters. In particular, local hostility was
exhibited toward “acceptance” statutes which add to municipal ob-
ligations without providing either added powers or revenues.

While in general protesting the above laws as “invasions of home
rule”, local officials made some exceptions. Thus, they approved
careful statutory regulation of municipal finance, including taxation;
borrowing money and appropriation controls. On the other hand,
they vigorously supported as areas of local discretion (a) munici-
pal personnel; (b) municipal government reorganization; and (c)



1966.] SENATE —No. 846. 49

*

the acquisition, management and disposal of municipal property.
Many Massachusetts local officials objected to state general laws

on various subjects. They do not realize that in home rule states
the right of the state to regulate local government by general
statutes is unchallenged. Rarely is the exercise of that right and
duty ever regarded as a violation of local home rule.

Since World War 11, 58 legislative proposals have been made
on behalf of home rule powers for the 39 cities and 312 towns of
Massachusetts. Of this total, 49 bills called for specific constitu-
tional or statutory changes; five were Governors’ messages which
urged local home rule in general terms; two were factual reports
without recommendations; and two measures, not in bill form, pro-
posed specific changes in the legislative rules.

Thus, 51 home rule documents advocated specific measures, in-
cluding: (a) 33 proposals for negative constitutional home rule
amendments, (b) nine proposals for self-executing home rule
amendments to the state constitution, (c) seven proposed statutory
enactments without constitutional changes, and (d) two proposals
for alterations of the legislative rules. Of this number of 51 speci-
fic proposals, 43 failed of passage by the General Court; two of a
statutory nature were approved by it; and the six following pro-
posals now await action at the present 1965 legislative session:

(a) The previously approved self-executing constitutional
home rule amendment which was proposed originally by the
Citizens for Peabody Committee, and vVhich is the subject of
this Research Council study (House, No. 1384 of 1963, as re-
vised; reprinted in House, No. 461 of 1965).
(b) A self-executing constitutional proposal, identical to the
above measure, filed by Rep. Paul C. Menton of Watertown
on petition of former Governor Endicott Peabody (House, No.
477 of 1965).

(c) Three negative constitutional home rule proposals, based
on measures which have been urged since 1956 by the Massa-
chusetts Federation of Taxpayers Associations (META). They
would impose restrictions on both special and general laws

Background

Municipal HomeRule Proposed (House, No. If6l of 1965)
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which add to municipal governments costs (House, No. 479,
petition of Rep. Daniel H. Rider of Needham; House, No. 1884,
by Rep. David E. Harrison of Gloucester, petition of the MFTA;
and House, No. 2270, petition of Rep. John W. Sears of
Boston).

(d) A legislative home rule proposal, applicable to Boston
alone, which was introduced by Rep. Charles lanello of Boston
(House, No. 321).

The pending constitutional home rule proposal under study in
this report (House, No. 461 of 1965), originated in an unsuccessful
initiative petition of 1962 which was circulated by the Citizens for
Peabody Committee. When that petition failed to gain sufficient
signatures, the proposal was introduced in 1963 by Rep. Paul C.
Menton of Watertown as “legislative amendment” to the Cons-
titution (House, No. 1384). At its constitutional convention of
1963, the General Court revised the proposal and then “agreed”
to it a first time by overwhelming roll call vote (208 yeas vs. 43
nays). If “agreed” to a second time without amendment by the
1965-66 General Court, this constitutional proposal (now House,
No. 461 of 1965) will be presented to the voters for ratification at
the state biennial election of November 1966.

House, No. 461 would establish self-executing municipal home
rule according to the “devolution of powers” concept of the Ameri-
can Municipal Association, which has been endorsed in whole or
in part by the National Municipal League and the Federal Advisory
Commission on Intergovernmental Relations. The nine sections
of this proposal, which is reprinted in full in Appendix A of this
report, are summarized thus;

Section 1. Reaffirms “the customary and traditional liberties of
the people” with respect to the conduct of their local government,
and grants to the people of every municipality “the right of
self-government in local matters.” The exercise of that right is
subject to standards and requirements prescribed by (a) the Cons-
titution and (b) laws enacted by the General Court.

Section 2. Empowers municipalities to adopt, revise or amend
their local charters, subject to provisions of (a) the Constitution

Provisions of Proposal
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and (b) state law. However, representative town meetings may
be established only in towns of 6,000 or more inhabitants, and
city governments in towns of 12,000 or more inhabitants.

Sections 3-5. Regulates procedure for local charter adoptions,
revisions and amendments. Such charter adoptions and changes
may be proposed: (a) by a nine member non-partisan charter com-
mission elected locally, pursuant to an initiative petition of 15%
or more of the local registered voters; or (b) by a two-thirds vote
of the local legislative body, subject to certain requirements. In
either case, the charter proposal must be submitted to the local
voters for their acceptance or rejection. Charters so adopted, re-
vised or amended must be recorded with the State Secretary.

Section 6. This key “devolution of powers” section stipulates
that:

“Any city or town may, by the adoption, amendment or
repeal of local ordinances or by-laws, exercise any power or
function which the general court has power to confer upon it,
which is not inconsistent with the constitution or laws enacted
by the general court in conformity with powers reserved to
the general court by section eight, and which is not denied,
either expressly or by clear implication, to the city or town by
its charter. This section shall apply to every city and town,
whether or not it has adopted a charter . .

.”

Section 7. Unless otherwise provided by the General Court,
local home rule powers shall not extend to (1) the regulation of
elections, (2) taxation, (3) municipal borrowing, (4) the disposal
of local park land, (5) the enactment of civil law, or (6) the
definition and punishment of felonies. Local authority in these
six areas is to depend entirely upon general state enabling laws.
The powers of the judiciary are not to be diminished by any pro-
vision of this constitutional amendment.

Section 8. Authorizes the General Court to act in relation to
municipalities only by general laws which apply to not less than
two municipalities. Special laws may be enacted: (1) on petition
filed or approved by local voters of a city or town, or the mayor
and city council of a city, or the town meeting of a town; (2) by a
two-thirds vote of each branch of the general court upon recom-
mendation of the governor; (3) to constitute metropolitan or re-
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gional entities embracing two or more municipalities; or (4) solely
for the incorporation, merger on dissolution of municipalities as
corporate entities, and alteration of their boundaries.

Subject to the foregoing requirements, the general court may
provide optional plans of city or town organization and govern-
ment for adoption or abandonment by local voter referendum; pro-
vided, that no town of under 12,000 inhabitants may adopt a city
form of government, and no town of fewer than 6,000 inhabitants
may adopt a representative town meeting form of government.

Section 9. Continues in force existing special laws relevant to
given localities, until those localities change them by the above
charter procedures.

Proponents and opponents of the pending self-executing con-
stitutional home rule amendment (House, No. 461) debate five
aspects of that measure, namely; (1) the Right of Local Self-
Government, (2) the Right of Free Petition, (3) local charter-
making, (4) state control and the devolution of powers, and (5)
weakness of local legislative bodies.
Right of Local Self-Government

Proponent Views. Advocates of House, No. 461 praise its ob-
jective of adding a “right of local self-government” to the con-
stitutional civil rights of the people. They stress, however, that the
right so granted is not absolute, and that its exercise is subject
to safeguards and standards (a) which are included in the pro-
posal, and (b) which may be established by general laws applicable
to at least two municipalities.

Opponent Views. Critics object to any constitutional recognition
of a “civil right of local self-government” and defend the tradition
of detailed state legislative control of municipalities collectively
and individually. These opponents argue that “self-government”
must be thought of in terms of “self-government” by the entire
people of Massachusetts acting through their elected Governor and
General Court. As a better cure of bad state legislation, these
opponents urge the election of state legislators who will reject such
laws and support instead laws affording communities (a) adequate
powers and (b) sympathetic treatment.

Pros and Cons of Constitutional Proposal



1966.] SENATE —No. 846. 53

*

Id

Right of Free Petition
Opponent Views. Opponents reject any limitation of the tradi-

tional Right of Free Petition which now enable citizens to appeal
for legislative relief from arbitrary or abusive local treatment.
These opponents described as “adequate” home rule protection the
practices of the General Court (a) in requiring adverse committee
reports on special bills not previously approved by the local govern-
ment involved, and (b) in attaching local acceptance provisions
to such bills. Opponents also criticize the absence, in House, No.
461, of an offsetting guarantee of free petition to the local legisla-
tive body.

Proponent Views. In response, proponents emphasize that the
constitutional proposal merely regulates reasonably, and does not
cut off, the right of aggrieved citizens to petition the General
Court. Petitioners may continue to appeal without local inter-
ference to the supreme state legislative body for passage of new
general laws or regional laws; they emphasize that to correct any
bad situations, special laws applicable to one municipality alone
may be enacted by two-thirds majorities in each branch of the
General Court upon gubernatorial recommendations. Proponents
also point out that few rights are absolute in constitutional law,
that all admit of reasonable regulation, and that the 39 home rule
states consider their home rule requirements to be reasonable regu-
lations of the traditional Right of Free Petition.
Local Charter-Making

Proponent Views. By providing localities with the power to adopt
and revise their own charter, and hence to carry out their own
local government reorganizations proponents hope (a) to stimu-
late the solution of local problems by local initiative, (b) to in-
crease public interest in local government in each municipality,
and (c) to eliminate many local government petitions for special
bills to change aspects of municipal organization. The exercise of
such charter-making authority by localities would be subject to
(a) constitutional safeguards and requirements, (b) standards of
local government laid down by the General Court via general laws,
and (c) local voter approval in a referendum.

Opponent Views. Critics fear that such a general constitutional
grant of charter-making power to localities will result in an un-
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desirable degree of diversity in the number and types of local
charters. On this count, opponents assert that “easy state at-
titudes” toward local charter-making in the Nineteenth Century
led to confusion and scandals, and stimulated the present general
statutes affording six types of standard optional charters for
cities and one standard representative town meeting charter. Op-
ponents also doubt that many towns possess the technical talent
requisite for the kind of studies and deliberations involved in formu-
lating good charter provisions.
State Control and the Devolution of Power

Proponent Views. Advocates of House, No. 461 stress the im-
portance of its “devolution of powers” provision, whereby any
municipality may exercise any governmental power or function
which is not: (a) inconsistent with constitutional provisions; (b)
pre-empted for the state by the Constitution or by general law;
or (c) denied to the community by its own charter. This pro-
posed provision would reverse Dillon’s Law under which com-
munities are deemed to have only those powers specifically granted
by statute or incidental thereto. The use of the “devolved” local
powers would be subject at all times to state legislative control
through general laws (plus special laws for single communities in
certain instances). Proponents feel this approach will free the
General Court of numerous local government requests for general
and special enabling laws, and encourage the efforts of commu-
nities to improve their local government and to solve their own
local problems.

Opponent Views. On the other hand, some opponents contend
that House, No. 461 grants home rule on too broad a basis, and
do not believe that a sufficient case has been made for reversing
Dillon’s Rule through the “devolution” approach. They favor a
liberalization of local authority by statutory means only, follow-
ing the enumerated powers approach successfully used in Connecti-
cut; the home rule law of that state includes tightly-regulated local
charter-making procedures and modest limitations on the filing of
special bills not sought by the community. These opponents favor
seeking a Supreme Judicial Court advisory opinion as to the power
of the General Court to enact such a general home rule statute.

Other opponents, who nevertheless favor constitutional home rule.
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prefer the constitutional provisions which enumerate local powers.
They charge that the “devolution” formula of House, No. 461
permits the General Court either to withdraw local powers en-
tirely by mere passage of a general law, or to impose statutory
restrictions which strip local functions of most of their home rule
charter.

Opponent Views. Finally, opponents object to giving broad
constitutional home rule legislative authority to local legislative
bodies, because of alleged weaknesses in the organization and prac-
tices of those bodies. On this score these opponents cite specifically:
(a) the poor attendance at town meetings in the 270 towns with
such meetings on an “open” basis (such attendance averaged only
24% in 116 towns in 1961); (b) the alleged “obscurity” of indi-
vidual elected members of large representative town meetings; (c)
the absence in most representative town meetings, and in some city
councils, of rules whereby a reasonably-sized minority of members
may force a roll call; (d) reportedly “machine dominated” city
councils; and (e) city councils composed entirely of councillors
elected at large, who are deemed less representative of areas
within the city than state legislators elected therefrom.

Proponent Views. Proponents respond that under House, No. 461,
the General Court may correct any of the above-described de-
fects in local legislative bodies by enacting appropriate general
laws. In addition, these proponents point out that local citizens
(a minimum of 15%) may bring about desired reforms in their
municipal legislature by invoking the local charter amendment
procedure established in House, No. 461.

Weakness of Local Legislative Bodies
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Resolve extending the time within which the special com-
mission ON IMPLEMENTATION of the municipal HOME RULE £
AMENDMENT TO THE STATE CONSTITUTION IS REQUIRED TO COM-

”

PLETE ITS STUDY AND FILE ITS FINAL REPORT.

1 Resolved, That the unpaid special commission, established
2 by chapter one hundred and thirty-one of the resolves of nine-
-3 teen hundred and sixty-five, is hereby revived and continued,
4 and that said commission shall file its final report hereunder
5 on or before the last Wednesday of January in the year nine-
-6 teen hundred and sixty-eight.

*
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