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ORDER AUTHORIZING STUDY
(Unnumbered Joint Order of 1966)

Ordered, That, the Legislative Research Council is hereby authorized and
directed to make studies and investigations relative to three proposed legisla-
tive amendments to the Constitution of the Commonwealth which were
agreed to for a first time by the General Court in 1966 as follows: (1) a
proposal, based on current Senate document numbered 58, relative to guber-
natorial disability; (2) a proposal, hosed on current House document num-
bered 301, relative to voting by paupers; and (3) a proposal, based on current
House document numbered 1909 (as amended), relative to granting to the
General Court the power to impose and levy a graduated tax on incomes,
which may be determined as a percentage of the taxpayer’s federal income
tax liability. The Legislative Research Council shall file its statistical and
factual reports hereunder with the Clerk of the Senate on or before the
second Wednesday of February in the year nineteen hundred and sixty-seven.

Adopted:

By the Senate, August 31, 1966

By the House of Representatives,
in concurrence, August 31, 1966
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To the Honorable Senate and House of Representatives:

GENTLEMEN:—The Legislative Research Council submits here-
with a report prepared by the Legislative Research Bureau relative
to voting by paupers as directed by an omnibus joint order of
August 31, 1966.

The Legislative Research Bureau is limited by law to “statistical
research and fact-finding.” Therefore, this report contains factual
material only, without recommendations by either the Council or
Bureau. It does not necessarily reflect the opinions of the under-
signed members of the Legislative Research Council.

Respectfully submitted,
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Chairman
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Rep. ARTHUR L. DESROCHER of Nantucket
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To the Members of the Legislative Research Council:

GENTLEMEN:—An unnumbered omnibus joint order of August
31, 1966 directed the Legislative Research Council to study the
subject matter of current House document numbered 301 which
proposed a constitutional amendment relative to voting by paupers.

The Legislative Research Bureau herewith submits a report in
accordance with the legislative directive. Its scope and content are
confined to fact-finding only, without recommendations or legisla-
tive proposals. The preparation of this report was the primary
responsibility of Professor Gary P. Brazier of Boston College.

Respectfully submitted,

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau
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Origin and Scope of Study
By legislative order, the Legislative Research Council was re-

quired to report on the subject matter of House, No. 301 of 1966
which would abolish the present provision of the Massachusetts
Constitution excluding paupers from the exercise of the voting
franchise.

This report traces the historical development of the issue in
Massachusetts, recites developments elsewhere and disscusses the
most recent changes in the concept of property requirements for
voter qualifiication.

Constitutional and Statutory History
The original Massachusetts Constitution, promulgated in 1780,

contained restrictive qualifications for voting, including a require-
ment that electors be owners of property. Article 111 of Amend-
ment which was adopted in 1820 modified those qualifications by
substituting payment of a poll tax for property ownership and by
excluding paupers from the lists of qualified electors. While the
poll tax provision was subsequently removed by constitutional
amendment in 1891, the disqualification of paupers has persisted
to the present.

On several occasions since 1820 the precise meaning of the word
“paupers” in the context of election administration has been ques-
tioned. Throughout the nineteenth century when economic qualifica-
tions for voting were commonplace throughout the United States,
the Massachusetts Supreme Court in several decisions defined
paupers as persons who were “in distress” and standing “in need
of immediate relief.”

While honorably discharged servicemen were exempted from the
classification of paupers for voting purposes by constitutional

VOTING BY PAUPERS
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amendments in 1881 and 1890, the statutory implementation has
become less and less restrictive for the general populace. The
current law on this narrow issue removes from the pauper cate-
gory those persons, who to the best of their ability, attempt to
provide for themselves and their dependents and who, through no
crime or misdemeanor of their own, come into grievous need and
thereby receive aid or assistance.

The changing character of public assistance, particularly in the
past thirty years, appears to have removed the term or the con-
cept “paupers” from the description of persons receiving any
public support. Consequently, election administrators in this state
are presently unaware of any person receiving public assistance
who has been disenfranchised on that account. This lack of rel-
evancy prompts their desire to remove from both the constitution
and the general laws that proscription against paupers.

States’ Provisions

At the outbreak of the Civil War, 15 of the then 34 states in
the Union excluded paupers from voting by constitutional mandate
(Calif., Del., Kans., Me., Mass., Mich., Minn., N.H., N.J., N.Y., Ore.,
K. 1., S.C., Tex. and Va.). The validity of these restrictive pro-
visions was repeatedly affirmed by the courts on the basis that
only those w ho contribute to the support of goverment should have
a voice in its management.

At the present time, eight jurisdictions have retained their pauper
exclusionary clauses (Del., Mass., N.H., K. 1., S.C., Tex., Va. and
W.Va.). Of the states which have abandoned their discriminatory
provisions, three have done so within the last decade (Me., N.J.,
and Okla.).

Federal Developments
The original United States Constitution by implication reserved

to the states the power to establish requirements for voting. There-
after, the Fifteen, Nineteen, and Twenty-Fourth Amendments made
significant changes respecting possible reasons for disqualification,
however. States’ suffrage qualifications must be written now not
only to comply with the pertinent federal provisions, but they
must also avoid the injunctions of the Fourteenth Amendment
prohibiting deprivation of liberty without due process of law' and
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the denial of the equal protection of the law.
However, in several instances Congress has rejected proposed

constitutional amendments outlawing voter discrimination on the
basis of pauperism.

The United States Supreme Court has rendered judgments dur-
ing the last 30 years which assert and emphasize the fundamental
right of the people to participate meaningfully in the affairs of
government. In a 1966 decision involving a challenge of the Vir-
ginia constitutional provisions on paupers and poll taxes, the Court

$ concluded that a state violates the equal protection clause of the
Fourteenth Amendment when it makes the possession of property
a necessary condition for voting.

Pro and Con Arguments
Arguments supporting pauper disenfranchisement are essentially

philosophical and usually are justified on the ground that taxpapers
have a greater stake in the community and are more sophisticated
in matters of public concern. It is also alleged that the exclusion
of paupers insures the purity of elections by removing them from
the sphere of influence of certain political factions.

Those who oppose exclusion of paupers from voters’ lists do so
for the following reasons: (1) the term is clouded with legal un-
certainty; (2) the trend among the states is to avoid such ex-
clusionary clauses; and (3) the policy is an archaic manifestation
of colonial thinking and has no place in American democracy.
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Study Directive

By an unnumbered joint legislative order of August 31, 1966,
reprinted on the inside of the front cover of this report, the Leg-
islative Research Council was directed to study the subject matter
of House, No. 301 of 1966 a proposed constitutional amend-
ment relative to voting by paupers. This order was adopted by
the Senate on August 31, and by the House, in concurrence, on
the same day.

House, No. 301, filed by Representative Gregory B. Khacha-
doorian of Arlington, proposed to remove from the Constitution
that portion of Amendment 111 of the Articles of Amendment
that excluded paupers from voting. The proposal, having been
referred to the Committee on Constitutional Law, was reported
favorably to both branches on April 13, 1966 with the recommenda-
tion that the amendment proposed ought to pass.

On May 11, 1966, a joint session of the Legislature acting as
a constitutional convention ordered the measure to a third reading.
Following a report from the Committee on Bills on Third Reading
that it was correctly drawn, the question of agreeing to the
amendment was taken by a call of the yeas and nays in the joint
session of the Senate and House of Representatives on July 20,
1966. It was agreed to without a dissenting vote, 201 Representa-
tives and 36 Senators having voted yea, and referred to the next
General Court. If again approved by the 1967-1968 General Court
and subsequently ratified by the electorate at the 1968 No-
vember election, the proposal will become effective as a constitu-
tional amendment.

Interest in removing the pauper disqualification provision has

©lff (Commmmu'ctltlj nf fflasaarljum'tlfi
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been minimal at least in most recent years. In that period
there is no indication that similar or related petitions have been
proposed or that the General Court has ever requested any other
legislative study of the eligibility of paupers to vote.

Scope and Nature of Electoral Participation
In the preface to what was recognized even a half-century ago

as a detailed and thorough history of suffrage in the United
States, Kirk H. Porter noted that universal suffrage was not an

consequence of successful revolution and that a vig-
orous fight had been going on since 1776 to secure the vote for
large and discontented groups. 1 The suffrage franchise has ex-
panded slowly, and by compromising steps. Following extension of
the privilege to women, there has been considerable pressure to
make Negro participation not only possible but commonplace, to
lower the age requirements from 21 to 18 years, to reduce the
length of residence required to establish eligibility, to do away
with the last vestiges of property requirements, to enfranchise
the residents of the District of Columbia, to eliminate the poll
tax as an impediment, and to make completion of a certain num-
ber of years of formal schooling presumptive of literacy and
thereby avoid systematic exclusion from the polls. The question
of whether paupers should also be permitted to vote arises largely
from the same kinds of pressure.

In our federal system many suffrage variations have been pos-
sible but their number appears to be shrinking.2 Who shall be
permitted to vote is a question left generally to the states. They
generally have the authority to establish suffrage qualifications
but in setting them the states must conform to the United States
Constitution as it contributes to the supreme law of the land.
Obviously, states may not deny the right to vote solely on account
of race, color, previous condition of servitude or sex for those

1 Kirk H. Porter, A History of Suffrage in the United States, Chicago: The
University of Chicago Press, 1918. p. vii

2 Paul J. Piccard, “Citizen Control of Government,” in Salient Issues of
Constitutional Revision. New York: National Municipal League, 1961, p. 22.
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options are precluded by the Fifteenth and Nineteenth Amend-
ments.

But beyond these the states are bound by all the applicable provisions
of the federal constitution, not just by the two suffrage amendments
alone. .

.
. State citizenship is conferred by the Fourteenth Amendment

upon all United States citizens residing in a state. That amendment
also places limitations on how the states may deal with any person. Thus
a state may not “deprive any person of life, liberty or property, without
due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.” Suffrage qualifications must be written
so as to avoid violating these injunctions.!

Suffrage qualifications are simply a means to an end. Who
shall be permitted to vote is likely to be answered by the kind
of citizen control the constitution makers and interpreters visua-
lize. One point of view finds expression through emphasis on re-
publican as opposed to democratic principles; the former view
tends to resist expansion of the suffrage and favors retention of
disqualifying factors. The latter position strives for the constant
expansion of suffrage and insists that an essential feature of our
form of government is the right of all citizens to a voice in the
selection of the officers of government and to participate in the
governmental process. To the latter, the political philosophy of
the Declaration of Independence is not only that governments
derive their just powers from the consent of the governed but
that the individual citizen secures proper consideration of his
rights by those in power through his own individual participa-
tion.2 Despite the polarity of such philosophical distinctions, there
are probably few who “would argue with the statement that all
who have the capacity should be permitted to participate in the
selection of public officers and in the making of public policy.
The argument will come over what constitutes ‘capacity.’ ”3

1 Piccard, op. cit., p. 23.
United States Civil Rights Commission. Voting 1961 Report. Washington:
GPO, 1961, p. 15 from opinion of the court, Rue v. Elmore, 165 F 2d 387
392 (4th Cir. 1947).

3 Piccard, op. cit., p. 23.
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The original provisions of the Massachusetts Constitution rela-
tive to the qualifications of voters reflected a distrust of those
who did not have at least a modest financial holding. To vote
for public officers between 1780 and 1821, male persons twenty-
one years of age and upwards resident in the town or district
where they wished to vote had also to possess “a freehold estate
within the same town of the annual income of three pounds or
any estate of the value of sixty pounds.” (Mass. Const., Part the
Second, Ch. I, S. 111, Art. IV).

The constitutional convention of 1820 submitted a proposed re-
vision of those qualifications to the people which they ratified
and adopted on April 9, 1821. These new provisions including a
specific prohibition against the exercise of suffrage by paupers
were incorporated as Article 111 of the Articles of Amendment
and reads as follows:

Every male citizen of twenty-one years of age and upwards, excepting
paupers and persons under guardianship who shall have resided within
the commonwealth one year, and within the town or district in which he
may claim the right to vote, six calendar months [next preceding] any
election of governor, lieutenant governor, senators or representatives,
and who shall have paid, by himself or his parent, master or guardian,
any state or county tax, which shall, within two years next preceding
such election, have been assessed upon him in any town or district of
this commonwealth; and also, every citizen who shall be, by law, exempted
from taxation, and who shall be, in all other respects, qualified as above
mentioned shall have a right to vote in such election of governor,
lieutenant governor, senators and representatives; and no other person
shall be entitled to vote in such election, (emphasis added)

Thus, the payment of a poll tax was established as a condition
precedent to voting. The disqualification of paupers reflected the
view that persons who could not contribute to the support of gov-
ernment should not have a voice in the management of its affairs.
While the poll tax provisions were removed by a subsequent
amendment (Art. XXXII) in 1891, the basic pauper condition has
persisted to the present, with but two changes occurring in the
last 146 years. In 1881, Article XXVIII which exempted honor-

CHAPTER 11. MASSACHUSETTS PAUPER PROVISION

Constitutional History
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ably discharged servicemen from the disqualification of pauperism
in the following language was adopted:

No person having served in the army or navy of the United States
in time of war, and having been honorably discharged from such service,
if otherwise qualified to vote, shall be disqualified therefore on account
of being a pauper; or, if a pauper, because of the nonpayment of a
poll tax.

Nine years later, in 1890, the suggestion that honorably dis-
charged servicemen could be paupers was eliminated by a con-
stitutional amendment which substituted the phrase “on account
of receiving or having received aid from any city or town .

.
. .

”

for the term “pauper” in the appropriate section (Art. XXXI).
Other revisions of the suffrage article have been of a non-

economic character. Literacy in the English language was added
as a qualification by Article XX in 1857. Proscriptions on voting
by foreigners, added in 1859 by Article XXIII, had an effective
life of only four years and was wholly annulled by Article XXVI
in 1863. Persons guilty of corrupt election practices were dis-
qualified from voting by a 1912 constitutional amendment (Art.
XL). Lastly, the voting right was extended to women in 1924
(Art. LXVIII).

In recent years, various constitutional proposals to liberalize the
residence requirement for voting have been submitted to the Gen-
eral Court. In all instances, favorable action has been withheld
the most recent occurrence happening in 1966 when the joint
convention adjourned without action on a pending proposal.

Similarly, repeated efforts to authorize voting by 18 year olds
have been unsuccessful over a score of years.

Statutory and Judicial Intei'pretations
Supplementing the constitutional provisions the General Court

has enacted legislation to clarify the definition of a “pauper” in re-
spect to voting qualifications (G.L. c. 51, s. 1). On several oc-
casions since the term was incorporated in the Constitution one
or the other of the Houses of the Legislature has requested
clarification from the Supreme Judicial Court. The first significant
request occurred in 1832 and prompted the following observation:
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Long before the adoption of the article in question, [Art. 11l of
Amendment] the word “paupers” had acquired a precise and technical
meaning, and was understood to designate persons receiving aid and
assistance from the public, under the provisions made by law for the
support and maintenance of the poor. Such provisions had been made,
both in England and in this country, long before the adoption of this
article, or of the original constitution. . . . [(Considering upon how
indefinite and uncertain a basis, the important right of voting would
have stood, had the word paupers been used in any other, than the
exact and technical sense which we have ascribed to it, our opinion is
confirmed, that it was intended to be confined to persons claiming assist-
ance for themselves or families, from the provision made by law for
the poor.t

“a man who had been supported by his town as a pauper but is able
to earn more than enough to support himself and has found an em-
ployer, and is therefore not actually chargeable to the town and stands
in no need of immediate relief, is no longer a pauper.” 2

Further judicial interpretations occurred in 1852 (“all poor
and indigent persons standing in need of relief,” Hutchings v.
Thompson, 64 Mass. 238) and in 1935 (“one residing or found
in any town where he falls into distress and stands in need of
immediate relief,” Symmes Arlington Hospital v. Town of Arling-
ton. 292 Mass. 162).3

While as indicated the constitutional language respecting paup-
ers and their qualification to vote has been formally modified
by amendment only twice since 1821, the statutory implementa-
tion has become less and less restrictive for the general populace.
The current law on this narrow issue directs that persons in cer-
tain circumstances are not to be disqualified from voting. For
former servicemen the provision is succinct: “

... no veteran
if otherwise qualified to vote, shall be disqualified therefrom on
account of receiving or having received aid from any city or
town, ...” This, of course, is directly predicated upon the
mandate of Article XXXI. However, no such instruction is to be
found affecting non-veterans, but the General Court has never-

In 1878, the court ruled that;

1 Opinion of the Justices, 28 Mass. 538 (540).
2 Opinion of the Justices, 124 Mass. 596 (597).
3 Abstracted versions of what categories of persons are or are not paupers

are collected in Massachusetts Digest Annotated, Volume 16.
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theless extended the benefits to practically everyone, including
even those whom the court previusly described as being “in dis-
tress” or “in need of relief.” The controlling section of that statute
reads as follows:

No person who actually supports himself and his family shall be
deemed to be a pauper under this section by reason of the commitment
of his wife, child or other relative to a state hospital or institution of
charity, reform or correction by order of a court or magistrate, and of
his inability to maintain such person therein, or who, to the best of his
ability, has attempted to provide for himself and his dependents and
has not been a mendicant, and who, through no crime or misdemeanor
of his own, has come into grievous need and receives aid or assistance.l
(emphasis added)

Formerly the italicized clause applied only to those (a) who re-
ceived aid temporarily or continuously on a partial support basis,
or (b) who received assistance under the aid to the aged program.
However, these limitations were removed by legislative action in
1960 (c. 300).

Administrative Experience
The Elections Division within the Office of the Secretary of

the Commonwealth considers both constitutional and statutory
provisions disqualifying paupers from voting as meaningless ges-
tures. This belief stems from the fact that no one any longer
is considered a pauper. Moreover, the state superviser of elections
avers that the term has yet to be adequately defined despite
efforts of both the courts and the Legislature mentioned above.

The most recent episode in this area occurred in 1960 when the
Superintendent of the Long Island Hospital in the City of Boston
sought a legal opinion concerning the applicability of Chapter
300 of the Acts of 1960 to inmates of that hospital. The City of
Boston Corporation Counsel, following recitation of the salient
features of the obligations imposed by statute upon the Boston
Listing Board, answered that

“There is no positive repugnancy in construing the word “pauper”
in Boston’s listing act to coincide with G.L. (Ter. Ed.) c. 51, s. 1, as
amended by St. 1960, c. 300; and it is certainly reasonably practicable
so to do to avoid thwarting the legislative intent underlying St. 1960,
c. 300. I conclude, therefore, that the clause “who is not a pauper in

1 G.L. c. 51, s. 1.
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a public institution.” [appearing in the listing act] is to be interpreted
as not comprehending a person "who, to the best of his ability, has
attempted to provide for himself and his dependents and has not been
a mendicant, and who, through no crime or misdemeanor of bis own,
has come into grievous need and receives aid or assistance” through such
institution; so that, in my opinion, the Listing Board should list all
persons at Long Island Hospital, provided, of course, that they have
actually established a residence there.”i

The Director of Public Welfare in Boston asserts that, in prac-
tice, the several categories and programs of public assistance
have removed the term or concept “pauper” from the description
of persons receiving aid. The closest approximation to any cur-
rent relevancy of the term could conceivably be found in the in-
stitutional relief afforded persons in infirmaries operated by a
few cities and towns in this state. Even that possibility was
ruled out, in his opinion, by the fact that such institutions have
been reconstituted and reclassified as public medical institutions
inasmuch as they are licensed as public nursing homes. This
judgment is concurred in by the present superintendent of field
service in the Massachusetts Department of Public Welfare who
is unaware of any instance wherein a person receiving public
assistance was disqualified from voting on that account.

In the Cambridge Home for the Aged and Infirm, the superin-
tendent who has been on the staff there since 1940 indicated
that the voting right of patients has never been questioned. The
registration commissioners of the city visit the institution for
the purpose of registering those qualified and never has an inmate
been refused on the ground that he was a pauper.

The Legislative Research Bureau has been unable to discover
any incident, instance, or case that would suggest that either
welfare or election administrators are disqualifying persons from
voting simply because they receive public assistance.

1 Letter from Arthur G. Coffey, Corporation Counsel, City of Boston to
John R. McGlllivary, Superintendent, Long Island Hospital, July 25, 1960.
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STATES’ PAUPER DISQUALIFICATION PROVISIONS

The United States Constitution as adopted in 1788 imposed no
restrictions on the states relative to voter qualifications. The sole
constitutional provision dealing with the voting franchise (Art.
I, S. 2) stipulated that “the Electors in each State shall have
the Qualifications requisite for Electors of the most numerous
Branch of the State Legislature.” As a consequence, diverse re-
quirements developed, all of which reflected the views of the
groups then politically dominant. On the factors of age and sex
alone did the states uniformly agree; each fixed the minimum
age at twenty-one years and each denied the franchise to women.
Considerable variations existed relative to (a) the length of resi-
dence sufficient to qualify, (b) the possession or declared inten-
tion to acquire citizenship, (c) property and poll tax require-
ments, (d) the extension of the suffrage to Negroes, and (e) the
disenfranchisement of several segments of the population.

Immediately prior to the outbreak of the Civil War, 34 states
comprised the Union. Three states excluded soldiers, sailors, stu-
dents, criminals, paupers, and the mentally incompetent (idiots
and insane) from voting (Kans. Minn, and Ore.). Among sep-
arate categories, 20 jurisdictions denied servicemen the vote; 19
disqualified criminals; 15 disenfranchised paupers (Calif., Del.,
Kans., Me., Mass., Mich., Minn., N.H., N.J., N.Y., Ore., R. 1., S.C.,
Tex. and Va.); 14 states excluded idiots and the insane, and lastly
seven jurisdictions barred students from the exercise of the fran-
chise.1

Later Developments and Current Status
As indicated, the original federal constitution omitted any spe-

cific proscriptions governing voter qualifications. Starting with
the post Civil War period various amendments have been adopted
which have both a direct and indirect relationship to the privilege
of suffrage. Thus, the Fourteenth Amendment ratified in 1868

CHAPTER 111.

Pre-Civil War Conditions

1 Kirk H. Porter, op. cit., p. 148.
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forbade the respective states from denying the equal protection of
the law to persons within their jurisdictions. Two years later, the
Fifteenth Amendment proscribed that neither the federal nor the
state governments may abridge an individual’s right of suffrage
on account of race, color or previous condition of servitude.
Twentieth century developments include (a) the extension of the
franchise to women (Amendment XIX), (b) Presidential voting
by residents of the District of Columbia (Amendment XXIII),
and (c) the abolition of the poll tax as a qualification in fed-
eral elections (Amendment XXIV).

However, the consequences of paupers’ voting disabilities have
not been sufficient to motivate the Congress to approve proposed
constitutional amendments on this score.

Whereas a century ago, 15 states had constitutional provisions
against voting by paupers, currently only eight of that group
have retained their prohibitions (Del., Mass., N.H., R. 1., S.C.,
Tex., Va. and W.Va.). In addition, the Missouri constitution pro-
vides that “no idiot, no insane person, and no person while kept
in any poorhouse at public expense or while confined in any
public prison shall be entitled to vote.” 1 All of the other states,
however, specifically use the term “pauper” when disqualifying
along this economic line. Delaware, for example, lists idiots, in-
sane persons, paupers, and convicted felons. Its courts have sus-
tained this exclusion on the ground that the right to vote is not
a natural right and that it was formerly conferred upon the
condition of contributing to the support of the government.2

Of the seven states which have removed this disabling pro-
vision from their constitutions, three did so within the last decade
(Me., N.J. and Okla.).

In 1947, New Jersey abandoned this requirement in its new
constitution. Its 1844 document withheld the right of suffrage
from paupers, insane persons, and persons convicted of a crime
which excluded them from being witnesses (Art. 2, Par. 1). The
state supreme court, only two years before the constitutional con-
vention prepared the new constitution, declared that the purpose

1 Missouri Constitution, Art. VIII, Sec. 2
2 Frieszleben v. Shallcross, et al., 9 Houston 1, 19 A. 576 (1890)
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of the exclusionary clause in the old was to preserve purity of
elections and not to invoke a punishment or penalty. 1

The State of Oklahoma previously withheld voting privileges
from persons “kept in a poorhouse at public expense” although
exceptions were made for veterans of Federal, Confederate, and
Spanish-American War service. This entire provision was deleted
by referendum vote on May 5, 1964 and disqualifications are now
limited to convicted felons and to persons in mental institutions
(Art. 3, S. 1).

Finally, Maine eliminated all voting restrictions on paupers in a
1965 special election. Until that time, its constitutional provisions
were almost identical with the relevant section of the Massachu-
setts constitution with which this report deals.

Application of Marino, 42 A. 2d, 469 (1945).
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In this century, and particularly within the last 30 years, the
United States Supreme Court has delivered opinions which affirm
the fundamental right of the people to participate in the process
of government. 1 The demise of the white primary; the passage
of civil rights acts in 1957, 1960 and 1964; the establishment of
the United States Civil Rights Commission and its subsequent
reports on denial of the right to vote in some jurisdictions; the
enactment of the Voting Rights Act of 1965 and the adoption
of the Twenty-fourth Amendment are all attributable, in part,
to an expanding national concern over the substantive meaning
of equality. Moreover this latter Amendment being an explicit
assault on one form of economic disqualification (the poll tax)
served to undermine the pertinency of pauperism as a basis of
voter disenfranchisement.

In the 1940’s and 1950’s members of Congress, mostly from
sections of the country outside the South, made several abortive
efforts to eliminate the payment of poll taxes as a qualification
for voting.

In 1950, during the Eighty-first Congress, Senator Spessard L.
Holland of Florida, who favored elimination of poll taxes for voter
qualification by constitutional rather than by statutory means,
called for an analysis of the legal sufficiency of Senate Joint Reso-
lution 34. The language of that resolution was substantially but
not precisely the same as that now found in the Twenty-fourth
Amendment. The resultant memorandum, prepared by Samuel H.
Still, Jr. of the American Law Section of the Library of Congress,
contained the following narrative;

In several states paupers are denied the right to vote.
The disqualification of paupers appeared in article IV of the Articles

of Confederation and the early constitutions of many of the States. The
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1 United States v. Classic, 313 U.S. 299; Smith v. Allwright, 321 U.S. 649;
Baker v. Carr, 369 U.S. 186; Reynolds v. Sims, 377 U.S, 533; Gray v. Sanders,
372 U.S. 368.



[Feb.SENATE —No. 1103.22

reason for such disqualification was to purify elections. Corrupt politicians
had been charged with distributing public funds to large groups of persons
in exchange for their votes. Charges were also made that persons kept
at poorhouses or other asylums at public expense were forced to vote
for certain elected officials. To remedy this, many of the States dis-
qualified paupers or persons in public institutions at public expense from
voting.

The disqualification of paupers is an economic disqualification but the
definition of the term “pauper" varies in the several States imposing the
disqualification.!

The memorandum considers the probable consequences of adoption
of the proposed amendment on the laws of those States excluding
paupers in the following terms:

It might be said that failure to own property constitutes one of the
grounds necessary for declaring any person a pauper; that by reason of
being a pauper he is disqualified from voting. Where such a state of
law exists, it is contrary to the proposed amendment, (emphasis added)

In the Eighty-fourth Congress Senator Holland sponsored Senate
Joint Resolution 29 which was identical in every detail with that
which had been analyzed by Still in 1950 except for the follow-
ing proviso: “Nothing in this article shall be construed to invali- %

date any provision of law denying the right to vote to paupers
or persons supported at public expense or by charitable institu-
tions.” At the committee hearing stage the Senator explained:

. . . when I referred the proposed amendment to the Library of
Congress and also to the office of the Legislative Counsel of the Senate,
they called my attention to the fact that if we excluded property
qualifications in general terms . . . that we might run into opposition
from states which have either in their constitutions or statutes provisions
which prohibit participation in elections by paupers, or persons who are
inhabitants of public institutions and charges upon the general public.
I therefore added these words that appear here in the resolution tie.,
section 21 to meet that point.

.

. .2

However, Congress refused to approve this provision and the
Twenty-fourth Amendment was ultimately adopted without such
a limitation.

1 United States Senate Committee on the Judiciary. Qualifications of Electors. •

Hearings before a subcommittee of the Committee on the Judiciary on
S. J. Res. 29 proposing an amendment to the Constitution of the United
States relating to the qualification of electors, April 11 and 13, 1956, p. 7.
Hereinafter cited as Qualification of Electors.

2 Qualifications of Electors, p. 5.

t
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On March 24, 1966, the United States Supreme Court announced
its decision in a case arising in Virginia which challenged the
State’s poll tax and pauper exclusion policies. 1 Mr. Justice Douglas,
speaking for the majority of the Court that had divided 6-3,
included the following comments in his opinion:

.
.

. once the franchise is granted to the electorate, lines may not be
drawn which are inconsistent with the Equal Protection Clause of the
Fourteenth Amendment. That is to say, the right of suffrage “is subject
to the imposition of state standards which are not discriminatory and
which do not contravene any restriction that Congress, acting pursuant
to its constitutional powers, has imposed.”

We conclude that a State violates the Equal Protection Clause of the
Fourteenth Amendment whenever it makes the affluence of the voter
or payment of any fee an electoral standard. Voter qualifications have
no relation to wealth nor to paying or not paying this [the Virginia
poll tax] or any other tax. Our cases demonstrate that the Equal Pro-
tection Clause of the Fourteenth Amendment restrains the States from
fixing voter qualifications which invidiously discriminate.

Previously we had said that neither homesite nor occupation “affords
a permissible basis for distinguishing between qualified voters within the
State.” (Gray v. Sanders, 372 U.S. 368, 380; 9 L Ed 2d 821). We think
the same must be true of requirements of wealth or affluence or pay-
ment of a fee.

“The Equal Protection Clause demands no less than substantially equal
state legislative representation for all citizens, of all places as well as
of all races.” (Reynolds v. Sims, 377 U.S. 533, 568). We say the same
whether the citizen, otherwise qualified to vote, has $1.50 in his pocket
or nothing at all. The principle that denies the State the right to dilute
a citizen’s vote on account of his economic status or other such factors
by analogy bars a system which excludes those unable to pay a fee to
vote or who fails to pay.

the interest of the State, when it comes to voting, is limited to the
power to fix qualifications. Wealth, like race, creed, or color is not
germane to one’s ability to participate intelligently in the electoral
process. ... To introduce wealth or payment of a fee as a measure of
a voter’s qualifications is to introduce a capricious or irrelevant factor.

The majority opinion concludes on this note: “

. .

. wealth or fee
paying has, in our view, no relation to voting qualifications; the
right to vote is too precious, too fundamental to be so burdened
or conditioned.”

Judicial Action

1 Harper, et al. v. Virginia State Board of Elections, et al., 383 U.S. 663 (1966).
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In their dissenting opinions, Justices Hugo L. Black and John
F. Harlan argued that taxpayers and property owners are likely
to have a greater interest in government and a deeper stake
in community affairs; they, and Justice Potter Stewart who also
differed with the majority, would justify state economic qualifi-
cations on those grounds. Justice Harlan was also influenced by
the purported fact that the Virginia “pauper exclusion” had never
been enforced.

Harper and the other plaintiffs in this case had brought suit
against the state election officials in the Federal District Court
for the Eastern District of Virginia, challenging the constitution-
ality of the Virginia article dealing with paupers. The trial court
found that they were not eligible to vote because they had failed
to pay the state poll tax rather than because they were included
in a class of “pauper” as they alleged. In rebutting this latter
contention the court stated that “this disqualification apparent-
ly of early historical origin and prevalent in several states
has not been employed to prevent the plaintiffs or their class
from voting.”1 Since in the trial court’s opinion the plaintiffs
had failed to show that they or anyone else in destitute circum-
stances had been designated “paupers” in the sense of the Vir-
ginia Constitution, the lower court would not consider the im-
plication that failure to pay the poll tax was the consequence
of being paupers. The trial judge relied on Breedlove v. Buttles2
which had established the compatibility of poll taxes and the
Constitution.

i Ibid, p. 271
2 Breedlove v. Buttles, 302 U.S. 277 (1937).



1967.] SENATE —No. 1103. 25

Supporting Pauper Disqualif ication
The right to vote is not a natural right. Economic qualifica-

tions for voting rest on the tenable assumption that the exer-
cise of public power must be employed everywhere and at all times

at least within this Commonwealth for the promotion of
the common good. The right to vote was formerly conferred
upon the condition of contributing to the support of government
and that principle has not been proved wrong.

Moreover, it is alleged that persons with some property and
susceptible to the taxing power have a deeper stake in commun-
ity affairs than those in strained circumstances and, hence, are
more likely to be sophisticated in matters of public concern.

If purity of elections is a goal, its attainment will be easier
for want of opportunity to bribe or otherwise influence persons
dependent upon public relief, according to advocates of economic
voter qualification standards.

Quite apart from the philosophical argument, there is no evi-
dence that anyone in Massachusetts has been disenfranchised on
the ground of pauperism within the last 30 years.

Veteran election authorities consider pauper prohibitions as of
no consequence in promoting honest and effective elections ad-
ministration. The Supervisor of Elections in the Secretary of
State’s office regards them as a bother and strongly recommends
their deletion; he is also troubled by the lack of proper defini-
tion of “pauper” and suggests that if a provision of law has not
been enforced and cannot be enforced it should be removed. He
views the disqualification of paupers as a manifestation of old-
fashioned colonial thinking that has no place in American democ-
racy.

The experiences of the other states in abandoning pauper pro-
visions may be indicative of their inequities; only seven other

ARGUMENTS SUPPORTING AND OPPOSING
PAUPER DISQUALIFICATION

Opposing Pauper Disqualification

CHAPTER V.
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states now provide for pauper exclusion. Since 1947, three others
formerly disfranchising paupers have abandoned the practive (Me.,
N.J. and Okla.). The trend in the nation is away from such re-
striction. The Model State Constitution of the National Municipal
League (Sixth Edition) is totally free from any economic tests.

Moreover, various study groups have deplored the existence of
pauper disqualification provisions. Among them, the President’s
Commission on Registration and Voting Participation, named by
President John F. Kennedy to explore reasons for relatively low
voter participation in national elections, declared in 1963: “No
American should have to buy his right to vote in any election.”
The report further emphasized that every citizen, regardless of
material wealth, has a right to have a voice in determining his
future. 1

Rebuttal to the claim that persons of means have a deeper
stake in the community is found in editorial comment of the
1966 Harper case in the Harvard Law Review.2 This source states
that while the rich do have more to lose, just as certainly the
poor have more to gain neither has the deeper stake.

Perhaps the most compelling argument favoring repeal of the
pauper exclusion can be found if the emphasis is taken away
from the poor and put affirmatively on those not now disabled
or disqualified.

Report of the President’s Commission on Registration and Voting Particiva'
tion. Washington: 1963. pp. 40 and 47.
November, 1966.






