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(House, No. 3320 of 1966)

Ordered, That the Legislative Research Council be directed to investigate
and study the subject matter of current house document numbered 2337, to
encourage landowners to make land and water areas available to the public
by limiting liability in connection therewith, and to file the results of its sta-
tistical research and fact finding with the clerk of the senate from time to
time but not later than the last Wednesday of January, nineteen hundred and
sixty-seven.

Adopted;

May 5, 1966

May 11, 1966

(House, No. 3784 of 1966)
Ordered, That the Legislative Research Council be directed to include in the

investigation and study authorized (under the provisions of an order adopted
by the House on May 5 and by the Senate on May 11, 1966, see House, No.
3320) the subject matter of current House document numbered 2791, relative
to the liability of the owners of certain premises upon which persons have en-
tered for the purpose of hunting and fishing.

Adopted:

By the House of Representatives,
June 22, 1966

By the Senate, in concurrence,
June 27, 1966

the House of Representatives,

the Senate, in concurrence,
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To the Honorable Senate and House of Representatives:

GENTLEMEN; The Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau
relative to encouraging landowners to make land and water areas
available to the public by limiting liability in connection there-
with; and to the liability of the owners of certain premises upon
which persons have entered for the purpose of hunting and fish-
ing. This report was required by two House orders adopted by
the General Court in 1966 (House, No. 3320, based on House,
No. 2337 and House, No. 3784, based on House, No. 2791).

The Legislative Research Bureau is limited by law to “statistical
research and fact-finding.” Therefore, this report contains factual
material only, without recommendations by either the Council or
Bureau. It does not necessarily reflect the opinions of the under-
signed members of the Legislative Research Council.

Respectfully submitted,

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL
Sen. JOSEPH D. WARD of Worcester
Sen. ANDREA F. NUCIFORO of Berkshire
Sen. JOHN F. PARKER of Bristol
Sen. ALLAN F. JONES

of Cape and Plymouth

(Tl|r (Cmnmmmiraltlj of fHaoHarljuaftta

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council:

GENTLEMEN: House Orders, No. 3320 and No. 3784 of 1966
directed the Legislative Research Council to study the subject
matter of House, No. 2337 and House, No. 2791 both of 1966
relative to public recreation on private lands and landowners’
liability.

The Legislative Research Bureau herewith submits a report in
accordance with the above directive. Its scope and content are
restricted to fact-finding only, without recommendations or legis-
lative proposals.

The preparation of this report was the primary responsibility
of Robert D. Webb of the Bureau staff.

Respectfully submitted,

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau
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PUBLIC RECREATION ON PRIVATE LANDS
AND LANDOWNER’S LIABILITY

The General Court directed the Legislative Research Council to
study and report on the contents of two 1966 proposals dealing with
limitations on the liability of a landowner who makes his premises
available to the public for recreational use (House, Nos. 2337 and
2791). One proposal merely codifies common law doctrine (House,
No. 2791); the other bill would modify certain common law rights
of persons who enter upon the premises of another to use the land
for a particular purpose (House, No. 2337). The proposals are sup-
ported by conservation and recreational interests who seek to en-
courage wider use of private land for recreational purposes.

This report examines the background to landowner liability re-
lief statutes; reviews common law doctrine generally and Massa-
chusetts case law specifically. It also contains an analysis of the
provisions of each bill with comments on how current law would be
affected.

Development of Landowner Liability Relief Legislation

Originally, landowner liability relief was sought by major land-
owner interests, principally the timber industry, concerned over
protection against numerous personal injury suits by those who
were invited or permitted to enter upon and use such lands for
activities such as hunting and fishing. As recreation activity ex-
panded and increased over the last twenty years so as to include
a much wider segment of the public, and good recreational sites be-
gan to decline with land development, more interest was expressed
by recreational users in preserving or increasing available private
land. Thus they also lent their support to measures designed to re-

Qltjp fflnmimmtueallty nf Hasaarljuaftta
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lieve the landowner of liability to injured recreational users where
the misconduct of the owner was not wilful.

By 1966, thirty-five states had enacted some form of a liability
relief statute. Many of the earlier statutes were considered by tim-
ber interests to be inadequate or poorly drawn. Thus, the in-
dustry developed a proposed uniform law that underwent refine-
ment by conservation groups and others before emerging as a
model law that was later published by the Council of State Govern-
ments as suggested state legislation. In the past two years, more
than a dozen states passed landowner liability laws, many of them £
based on the Council’s model draft.

Neither of the two Massachusetts bills which are the subject of
this report has generated wide scale support. Both have run
aground with either elective or appointive members of the State
Government. On the one hand, House, No. 2791, which codifies
common law liability of landowners, received an adverse report by
the Legislative Committee on the Judiciary but survived in the
form of a study order. On the other hand, House, No. 2337, con-
taining the text of the model law referred to above, was filed
at the request of local conservation groups after the Special Com-
mission on Inland Conservation Laws had declined to support it on
the basis of an opinion of the Attorney General that it was un-
necessary and undesirable.

The principal argument advanced by supporters of these pro-
posals, especially the model bill, is that recreation is a favored in-
dustry beneficial to the state and to its citizens; hence any pro-
posal designed to further such activity should be promoted as a mat-
ter of public policy.

Legal Responsibilities of the Landowner

Liability is usually imposed only when one injures the person or
property of another, either intentionally or negligently. Most
liability is based on negligence, the general ride being that one
whose negligence causes injury to another must answer in damages
if the injured person is free from fault. Negligence may be of an
active variety where the party at fault has committed some care-
less act that causes injury, or passive where the party at fault has
failed to act to prevent injury when there was a duty to act.
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A landowner has obligations that differ according to the status
of persons who enter and use his land. In one class are trespassers,
i.e., those who enter another’s premises without authority or per-
mission. The landowner owes no duty to trespassers to keep his
premises in a safe condition; he must only refrain from acting in
a wilful, wanton or reckless manner that would cause physical
harm. In Massachusetts a trespass must be intentional; an acci-
dental entry is not a trespass. Certain intentional entries are also
privileged if it is proved that the unauthorized entry was for the

of preventing serious harm to person or property. Land-
owners who keep animals with vicious propensities are not immune
from liability to trespassers.

In another class is the licensee, i.e., one who though not invited
on the premises of another is permitted to enter by express or im-
plied consent of the owner. As with the trespasser the owner owes
the licensee no duty of care; he must only refrain from wilful,
wanton or reckless conduct. In Massachusetts although an owner
may tacitly assent or passively aquiesce in the use of his land, the
user is at best a licensee. But if it is shown that the owner induced
the entry through intention or design and a benefit is bestowed on
the owner by the entrant, the user of the land may achieve the
status of an invitee.

Liability is more likely to evolve in the case of the invitee, i.e.,
one who is invited to use the premises for a particular purpose in-
volving a mutual advantage or at least a benefit to the owner. The
owner has a duty in such case to keep the premises reasonably
safe, consistent with the use that is contemplated. He must inspect
his land and correct any defects or at least warn the invitee of
the unsafe conditions. In several Massachusetts cases a gratuitous
invitee (normally a licensee) has been able to recover against an
invitor found wanting in ordinary care by showing that an economic
benefit was conferred upon the invitor.

Because of the infinite variety of situations in which an invitee
could be injured, the law has developed with some flexibility so as
not to impose an unreasonable burden on the invitor. Thus a land-
owner has no duty to make safe natural objects on his land, e.g.,
trees, rocks, waterbodies and the like. The presence of wild animals
is a risk usually assumed by an entrant. But as to artificial condi-
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tions, e.g., a boat landing, a footbridge, etc., the possibility of lia-
bility arising will depend upon the use and maintenance of the con-
ditions and the status of the entrant. Any dangerous condition that
is open and obvious generally will not create liability. In such cases
the person’s act of entry and use will be regarded as a voluntary
assumption of a known risk.

A landowner, who has knowledge that an entrant is in danger on
the land but unaware of the peril, must warn the entrant of the
danger. A posted warning in a conspicuous place is usually ade-
quate warning to trespassers and licensees, but a higher duty ex-
ists as to invitees. For the latter, the owner must repair or re-
move the danger or give a proper warning, orally if necessary.
What constitutes a dangerous condition and a proper warning are
usually decided by applying the test of reasonableness in each
factual situation.

It is a general rule that one who by his own negligence, however
slight, contributes to his injury, cannot recover damages re-
gardless of the degree of negligence of the other party. The in-
jured party’s negligence, however, must be the proximate cause
of his injury; if it is remote and unconnected with the injury
it will not bar recovery. There are Massachusetts cases dealing
with dangerous animals kept on the premises in which even a
trespasser has been allowed to recover for injuries as long as he
used due care.

In the case of the gratuitous invitee, to recover for injuries
the invitee must show some benefit accruing to the invitor. In
many automobile guest passenger cases the injured guest has
shown a benefit and thus recovered. But these cases are distin-
guishable. However, there are other cases not involving automo-
biles where a business owner has been held liable to an injured
gratuitous invitee for mere ordinary negligence upon evidence
that the owner received some economic benefit. It has been sug-
gested that a large corporate owner, e.g., a lumber company or
a privately owned public utility operation might be held liable
to the duty of ordinary care to gratuitous invitees on the basis
that permitting the public to use their lands for recreational pur-
poses improves the corporate image and constitutes an economic
benefit.
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One way for the landowner to avoid liability is to require en-
trants as a condition of entry to contract to exempt the owner
from liability if the entrant is injured. This can be by way of a
written agreement not to sue or to release the owner from liabil-
ity in case of injury caused by the owner’s negligence. In a 1965
Massachusetts decision, it was held as a matter of law that the
owner of an automobile race track was exempted from liability
to an injured invitee who had paid an admission fee because the
entrant had signed a release even though he did not read it and
the owner did not make clear to him the limitation of liability
contained therein. The Massachusetts Court also recently affirmed
previous holdings that the liability of a municipality as an owner
of land or buildings is the same as that of a private person with
respect to maintaining a private nuisance. The State, as sovereign,
cannot be sued without its consent. Various statutes deal with
claims procedure and liability.

The Massachusetts Proposals

House, No. 2791 presents no problem of interpretation, it merely
codifies the common law.

As to House, No. 2337, the model law, the principal finding
that emerges from an evaluation of its provisions is that, if en-
acted without modification, it would deprive some recreational
entrants of certain rights and privileges long recognized at com-
mon law. A gratuitous entrant, for example, who confers a benefit
upon a landowner is considered as an invitee under Massachusetts
law. The landowner in such case owes a duty of care to the
entrant. However, under the terms of the bill, a gratuitous en-
trant is automatically excluded from recovery because no duty
of care is owed one who enters a landowner’s premises for rec-
reational purposes if he has not first paid an admission price
or charge.

The language of the bill leaves unclear the status of one who
does not knowingly assume the risk of danger on the premises;
it excuses the landowner from warning an entrant of dangerous
conditions on the premises; it still leaves to litigation the prob-
lem of deciding what acts of commission or omission by the
landowner amount to wilful conduct rather than negligence.
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While the bill imposes liability on a negligent landowner who
charges an admission price or fee, it is silent as to other forms
of legal consideration which have been deciding factors in com-
mon law decisions.

The basis of the Attorney-General’s objection to the model bill
was that it might work adverse effects because the public might
construe the law as an invitation or inducement to use the land
as “invitees” or “guests” with a consequent duty of care on the
part of the landowner. This objection seems unwarranted in view
of the fact that the bill expressly provides that a gratuitous
recreational user would not attain the status of an invitee to
whom a duty of care is owed. However, what appear to be de-
rogation of the common law rights of a gratuitous entrant and
the absolution of the landowner from liability even in situations
where he may be benefited by an injured entrant, suggest that
supporters of the bill are either unaware of these possible effects
or are intent on changing the common law doctrine applied in
such instances.
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House Order, No. 332 of 1966, printed on page two of this
report, directs the Legislative Research Council to study and report
on the subject matter of House, No. 2337 of 1966. Filed by Rep-
resentative Joseph B. Walsh of Boston, this proposal would amend
the Massachusetts General Laws by adding a new chapter, 229A,
titled “Public Recreation on Private Lands. Limitations of Liabil-
ity.” The full text of the bill is reprinted in Chapter V of this
report. The bill was originally referred to the Joint Committee
on Natural Resources which reported it out as House Order, No.
3320, cited above. Subsequently, it received a favorable report
from the Rules Committees, acting concurrently, and from the
House Committee on Ways and Means. The order was adopted
by both branches without further change.

House, No. 2337, the basis of the House Order, is based on a
Model Liability Relief Law that was prepared initially by the
American Forest Products Industries, Inc. and the Wildlife Man-
agement Institute, a national organization dedicated to wildlife
restoration. The background of that model law is further de-
veloped in Chapter II of this report. In essence, the purpose of
House, No. 2337 is to encourage certain landowners to make their
properties available to the public for free recreation by limiting
their liability for injuries sustained by persons entering thereon
for such purposes.

House Order, No. 3784 of 1966, also printed on page two, directs
the Legislative Research Council to include in this report the
subject matter of House, No. 2791 of 1966, which is reprinted
in Chapter V. This bill, also dealing with landowner liability,
was filed by Representative Walsh, and would add a new Section
85F to Chapter 231 of the General Laws. House, No. 2791 was

©l}? (Eammmuupaltlr of fHaasadjuurtts

PUBLIC RECREATION ON
PRIVATE LANDS AND LANDOWNERS’ LIABILITY

CHAPTER I. INTRODUCTION

Subject of Report
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originally referred to the Joint Committee on the Judiciary which
gave it an adverse report. A study order, House, No. 3537, was
substituted in the House and that order was favorably reported
by the Rules Committees, acting concurrently and by the House
Committee on Ways and Means. The order was adopted by the
House but was afterwards reconsidered and House Order, No.
3784 was substituted and subsequently adopted by both branches.

The amendment proposed by House, No. 2791 codifies common
law doctrine. In effect, the bill provides that landowners shall
be liable in tort to recreational users of such land who pay no
consideration for such entry, only if the entrant sustains an in-
jury resulting from the wanton, wilful or reckless conduct of the
landowner or occupier. In the case of persons entering the prem-
ises upon payment of a consideration the law of negligence will
apply. A discussion of legal doctrine pertinent to both proposals
follows in Chapters HI and IV.

The subject matter of House, No. 2337, the model law, has
been considered by the Attorney-General of the Commonwealth
who, in an informal opinion reprinted in Chapter II of this re-
port, rejects the necessity or desirability of the proposal. A fac-
tual report on the model draft was submitted to the Arkansas
Legislature by its Legislative Council in late 1964. The report
indicated that some modifications would be made in the common
law of that state if the measure were adopted but the report did
not make any recommendations. Subsequently, the model law was
enacted by Arkansas. As Chapter II indicates, a few other states
have enacted the model law but no other research reports of sub-
stance have come to our attention. In Kentucky the bill became
law without the Governor’s signature; an answer to an inquiry
sent to Kentucky failed to produce an explanation as to why
the Governor did not sign the bill. Some discussion of the subject
has appeared in a few private publications, notably those of the
timber industry and sportsman’s groups; these have not presented
any evidence that a serious problem exists.

As indicated above, the two bills referred to this Council for
study deal with tort liability of certain landowners under partic-

Scope of Report
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ular conditions. Sponsors of the proposals assert that the purpose
of each bill is to clarify common law doctrine in statutory form
so as to encourage wider use of private lands for recreational
purposes. The same objectives have been sought in other jurisdic-
tions and in some cases common law doctrine is modified and
fine points of law have been raised. This report will (a) examine
the background to liability relief statutes, (b) generally review a
landowner’s liability at common law, (c) specifically review the
Massachusetts law as it relates to landowner’s liability, and (d)
analyze the provisions of each bill as they affect current law.

The nature of the report is necessarily a discussion of legal
doctrines but wherever possible the discussion will be in termin-
ology that the layman will understand.

Growth in Outdoor Recreation

The past twenty years have witnessed an intensified interest
in outdoor recreation throughout the nation. Among the reasons
for this phenomenon are: (1) more leisure time for most Ameri-
cans, (2) higher living standards and economic prosperity that
permit indulgence in various forms of outdoor recreation, (3) the
need, desire and mobile ability to get away from the pressures
of daily urban living, (4) an expanded population, and (5) the
growth of the recreation industry.

In Massachusetts alone, the population has increased by nearly
one million since 1940. 1 This growth rate marks Massachusetts
among the most densely populated states of the nation (676 per-
sons per square mile about 10 times the national average). To
counteract the demands and distresses of a complex urban society,
more and more persons are pursuing outdoor recreation. Among
the leading choices of outdoor activity are the participant forms
of recreation, as opposed to spectator sports. Preferred activities

CHAPTER H. DEVELOPMENT OF
LIABILITY RELIEF STATUTES

1 From 4.31 million in 1940 to 5.30 million in 1965 Decennial Census, 1965,
Secretary of the Commonwealth.
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are boating, fishing, swimming, camping, picnicking, and hiking.
Already there are about 300,000 licensed sportsmen (hunters and
fishermen) in the Commonwealth, exclusive of children and others
who are not required to purchase a license. 1

Although Massachusetts abounds in recreational resources
lakes, ponds, seashore, fishing streams, highlands, woodlands, etc.,
much of this property is not available for public use.2 Reflecting
the need for more recreational acreage for public use, govern-
ment programs have been inaugurated in many jurisdictions to
acquire and operate varying types of outdoor recreational facili-
ties. Still, the need for more acreage appears to grow faster than
additional land can be acquired. At the same time, countryside
development annually decreases the amount of open land available
to the public for outdoor recreation.

A helpful means of alleviating the problem is to persuade private
landowners to open their premises to the public for recreational
purposes. Many landowners are responding some on a business
basis, others in purely gratuitous fashion. However, numerous
private landowners refuse the use of their property because they
fear they will incur liability to injured recreationists.

To encourage wider avilability of private land for recreational
use, landowner interests, conservation and sportsmen’s groups, and
government agencies have worked together to draft liability re-
lief legislation. More than half of the states now have some form
of statute that limits landowner liability in cases where the own-
er’s premises are available for public recreational use. Such laws
are enacted on the theory that it is unreasonable to expect land-
owners to risk liability for injuries to recreationists who enjoy
the privilege of using the premises free of charge.

An examination of these laws reveals that most states have
adopted either the model statute suggested by the Council of

1 Mass. Senate, No. 1200 of 1965, p. 89.
2 With respect to lakes and ponds, Massachusetts law provides that the pub-

lic has a right to fish in and obtain fowl on the waters of “great
ponds,” i.e., ponds having an area of more than 10 acres. This has been
construed to confer a right to any use to which the water is capable of
being put. See Report of the Legislative Research Council relative to Rights
to Surface and Sub-surface Water in Massachusetts, Senate, No. 695 of
1957.
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State Governments, 1 or a shorter, earlier version of a model
liability relief law. As stated in the Council model draft, the
principal purpose of the legislation is to encourage availability of
private lands by limiting landowner liability to situations in which
they are compensated for the use of the property and to those
in which injury results from malicious or wilful acts of the owners.

By 1966, according to one source,2 the following 30 states had
statutory provisions designed to encourage public recreational use
of privately owned forest and farm lands:

Arkansas Michigan Ohio
California Minnesota Oklahoma
Florida Missouri Oregon
Georgia Montana Tennessee
Idaho Nebraska Texas
Illinois Nevada Virginia
Indiana New Jersey West Virginia
Kansas New Hampshire Wisconsin
Louisiana North Carolina Wyoming
Maine North Dakota

A Connecticut Legislative Council report adds Alabama and Utah
among recent enactments. In addition, Kentucky, Pennsylvania and
South Dakota enacted similar legislation during 1986, bringing the
total to at least 35.

The Legislative Research Council reviewed 15 cf these statutes
for scope and content.3 Results indicated basic differences among
the several state laws examined, inasmuch as many of the statutes
predated the model legislation which was adopted by several of
the states within the group. The Michigan and New York laws
were passed more than a decade ago, and between 1961 and 1963,
four states adopted legislation based on one of the early model

Action in Other State Jurisdictions

States’ Action on Liability Relief Proposals

1 Suggested State Legislation, 1965, Council of State Governments, pp.
150-152.

2 A. Andrews, Executive Secretary, The Sportsman and Landowner Associa-
tion of Colorado, Broomfield, Colorado.

3 Ark., Cal., Ga., 111, Kan., Ky., Me., Mich., Minn., N.H., N.Y., N.C.,
Pa., S.D., Wise.
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drafts (Me., N.H., N.C. and Wis.). A more comprehensive model
draft was prepared by the American Forest Products Industries
Inc., (AFPI) and the Wildlife Management Institute to promote
more effective landowner liability relief laws. 1 This model draft
was submitted to conservation interests2 and to the Council of
State Governments for review the latter, after certain refine-
ments, incorporated it in the council’s 1965 Suggested State Legis-
lation. State natural resources officials were urged to submit the
draft as proposed legislation and the model draft became the
basis of new laws enacted by Arkansas, Georgia, Kansas and
Illinois in 1965, and by Pennsylvania in 1966. It is also the basis
of House, No. 2337 of 1966, the principal bill under analysis in
this report.

When a landowner liability proposal came before the Connecti-
cut General Assembly in 1965 the Senate referred it to the Con-
necticut Legislative Council for study. The Council, in late 1966,
recommended adoption of an amended version of the model draft
that the Council felt should be confined to non-commercial opera-
tions, and placed under strict state control. 3 In a minor amend-
ment the Council broadened the definition of “recreational pur-
pose” to include “other sporting activity, or otherwise using land
for purposes of the user without charge.”4 However it deleted
the definition of the word “charge.”5 In a major change of the
model draft, the Council added two sections dealing with regis-
tration of land for recreational purposes. Under the Connecticut
proposal, a landowner who makes his land available for recrea-
tional purposes may register the land with the State Park and
Forest Commission. If the land is accepted for registration the
owner is notified and given a copy of regulations pertinent to
land registered under the proposed law. Registration would be
prima facie evidence that the land is subject to provisions of

1 See “Liability
... A Problem on Public Use of Private Lands,” AFPI,

1835 K St., N.W., Washington, D.C. (Undated) p. 8.
2 The Natural Resources Council of America and the Conservation Laws So-

ciety of America.
3 Twelfth Biennial Report, Connecticut. Legislative Council, December 5,

1966, pp. 84-86.
4 For complete definition, see S. 2(c) printed on. page 42 of this report.
5 See S. 2(d) at page 42 infra.
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the law. The proposal authorizes the State Park and Forest Com-
mission to (1) establish regulations and implement registration
procedures; (2) establish inspection procedures to determine the
safety and suitability of land for recreation purposes; and (3)
prescribe by regulations a notice to be posted on premises that
the land is registered under the law limiting the landowner’s
liability. The owner may withdraw his land from registration upon
notice to the Commission and the latter may cancel the regis-
tration of land that it finds unsafe or unsuitable for recreational
use.

Before filing the model draft as a legislative proposal, the
Massachusetts Division of Fisheries and Game chose to submit it
to the Attorney General for analysis and evaluation. In an in-
formal opinion the Attorney General answered that in his judg-
ment there was no need for such legislation in Massachusetts,
and indeed, the proposal might even work adverse effects, if
adopted. The full text of the Attorney General’s letter is as
follows:

DEPARTMENT OF THE ATTORNEY GENERAL
State House, Boston 02133

June 21, 1965
Edward W. Brooke,
Attorney General

James M. Shepard, Director
Division of Fisheries and Games
Commonwealth of Massachusetts
73 Tremont Street
Boston, Massachusetts 02108

Dear Sir:

Qlljp (Enmntomiu'allh of HJaaaarljuartta

Massachusetts Action

You have requested my opinion as to whether new legislation might be
desirable to cover future landowner liability problems, thereby helping to
keep private land open to hunting and other public recreational uses, or
whether present Massachusetts legislation adequately covers the liability
landowners in these instances.

It is my opinion that the present property and tort laws are well-de-
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fined and adequately cover such liability situations. Therefore, any at-
tempt to spell out the liability of a landowner who makes his land avail-
able for public recreational uses is not only unnecessary, but might have
the unintended effect on encouraging litigation rather than discouraging it.

An analysis of the proposed legislation submitted by your Division re-
veals that it does not differ from the existing body of property and negli-
gence law on the subject. Under both, the property owner is liable to a
trespasser or a permissive licensee for such failure to post warnings or
correct defective conditions that could be characterized as wilful, wanton,
or reckless disregard for the safety of others.

Although the purpose of the proposed new legislation is praiseworthy,
nevertheless in its practical application, it may be misinterpreted by both
the public and the cooperating landowner. The public may construe such
a law as an invitation or an inducement to enter private lands as “in-
vitees” or “guests” to whom a greater degree of care would be owed by
the landowner, whereas under the present status of the law they enter
either as trespassers without express or implied permission or at best as
licensees with the tacit approval of the landowner.

On the other hand, there is the danger that under your proposed legis-
lation the private landowner may very well take less precautions on the
assumption that he will be protected from practically every liability as the
consideration for making his land available for public use. Such assump-
tion would, of course, not be legally sound.

It is my opinion that present law covers questions of liability adequately
in the cases you suggest.

Very truly yours,

As a result, in a special report on the problems related to
posting of lands to hunting, the recent Special Commission on
Inland Conservation Laws adopted the Attorney General’s view
that existing Massachusetts property and tort laws are adequate
to cover liability of landowners.1 On this basis, the Special Com-
mission, Department of Natural Resources and its Division of
Fisheries and Game jointly recommended that the General Court
“Be alert to landowners, liability problems, if any, and only con-
sider Legislation to remedy such if conditions warrants (sic) in
the future.”2 (Italics added) Obviously, these state officials were
not convinced that any landowner liability problems did, in fact,
exist.

Nevertheless, local conservation interests have backed the model
law and House, No. 2337 was filed at their request. These interests

(signed) EDWARD W. BROOKE

i Senate, No. 1200 of 1965, p. 79.
a Op. cit., p. 84.



SENATE —No. 1136.1967.] 21

*

argue that outdoor recreation is a substantial business in Massa-
chusetts, that the state has favored and promoted the recreation
business, and that it would be beneficial to the state and its
citizens for the Legislature to adopt, as public policy, any proposal
that is designed to further encourage recreation activity. Not-
withstanding the Attorney-General’s view, they feel that the pro-
posed is directly beneficial to both landowners and recreationists.

While much can be written of the potential danger to open
any forested land by recreational users who abuse the land, the
concern of this report is with the potential harm to those who
enter such lands i.e., the damage and injury that can be caused
by the nature of the land use, or structures thereon, and the
consequences to the occupier or owner of the land. In other words,
what problems has the great surge to the outdoors created for
the landowner with respect to visitors, authorized or unauthorized,
who come upon this land? More precisely, what is the legal liabil-
ity of a landowner to persons injured while on his property?
Several factors influence liability the legal status of the per-
son who enters upon and uses the land; the duty of care that
the landowner owes to him; and statutory provisions that may
have changed traditional legal doctrine. The following text dis-
cusses those basic factors relative to common law liability.

In almost all cases, legal liability for injury to the person or
property of another is based on fault. There are few exceptions
to this rule and the major exception is the so-called strict liability
in workmen’s compensation cases. Excluding these cases, legal
liability is generally imposed only when one injures a person or
property of another, either intentionally or negligently

. If the
cause of an injury is purely accidental, i.e., where there is no
negligent act or omission to act involved, then there is no liability.

CHAPTER m.

LEGAL RESPONSIBILITIES OF THE LANDOWNER

Basis for Legal Liability
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Where one intentionally injures a person or property, he com-
mits a legal wrong, in law called a tort, 1 for which he is legally
liable. The only exception is where there is a justifiable motive
for intentionally inflicting injury such as a reasonable self-defense,
or acting to prevent a greater injury or worse fate to the other
party, e.g., where one, without exceeding reasonable bounds,
pushes someone away from a gravely dangerous area, and in the
process, causes an injury.

Most liability, however, is based on negligence which may be
defined as the doing of some act that a prudent and reasonable
man would not do under the same or similar circumstances, or
failing to act in circumstances where a reasonable man would
act. Thus one may be affirmatively negligent or passively negli-
gent.

It is a general rule that a person who injures another by an
affirmative negligent act is liable in damages. A landowner would
be liable for his affirmative negligent acts just as any other per-
son. If the landowner is personally engaged in conduct that is
potentially dangerous to the other person, or knows that some
condition or object on the land could cause injury, he is bound
to exercise sufficient care necessary to prevent any foreseeable
injury, or to warn the other person of the risk involved. In short,
where one is conscious of the potential danger involved to an-

other, and can foresee possible injury to the other, he must ex-
ercise that degree of care that is reasonably necessary to avoid
injury.

Another form of negligence is passive negligence, or the omis-
sion to act. In that case there can be no legal liability unless
there is a duty to act. This leads to the crux of the matter:
When does a landowner have a duty to act? Omitting to act
when there is a duty to do so can bring serious consequences
in terms of liability. In the following pages general rules that
reflect the spectrum of landowner’s liability and duties are dis-
cussed; these are common law rules applied in almost every state
jurisdiction. In the next chapter of this report these rules will be

1 An intentional injury can also be a crime but this discussion is confined to
civil wrongs.
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examined again in the language and holdings of the Supreme
Judicial Court of Massachusetts.

A person who enters the premises of a landowner will gener-
ally be either (a) a trespasser, (b) a licensee, or (c) an invitee.
On the question of the landowner’s duty to act, the numerous
cases litigated indicate the following responsibilities.

A trespasser is one who enters the land of another without
authority or permission, for his own purpose and who confers no
benefit on the owner. The trespasser takes the land as he finds
it. The owner (or occupier) owes him no duty to keep his prem-
ises in a safe condition, or to warn the trespasser of an unsafe
condition, or to carry on his activities so as not to endanger an
intruder. The owner or occupier is not liable for any consequent
harm sustained by a trespasser as the result of unsafe conditions
or of the failure to warn of risks.

To this general rule there are qualifying exceptions;
First, if the landowner discovers a trespasser on the premises,

he must exercise reasonable care for his safety should the owner
be engaged in any activity that may be injurious to the intruder.
Thus, if a trespasser is discovered in a position of actual peril,
the landowner must exercise ordinary care to avoid injuring him.
Fie may breach his duty by affirmative or active conduct, or by
his failure to act.

Second, if the landowner is aware that trespassers often enter
upon a particular section of his premises, he must exercise reas-
onable care with respect to his own activities thereon.

Third, if the landowner deliberately places hidden instruments
on his premises that are designed to injure trespassers, he is
guilty of wrongful conduct and will be liable in damages for any
injurious result. This, of course, is a wilful act and not negligence.

Fourth, in many jurisdictions a landowner may be liable to
trespassing children who are injured. These courts impose a duty
of care if the landowner maintains on his premises a dangerous
object or condition, attractive to children and who, because of

Duty and Liability in General

The Landoimer and the Trespasser
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their immaturity, do not realize the consequences of their action.
In this circumstance, the landowner may be held accountable un-
der the“attractive nuisance” doctrine. However, this theory of
liability is not recognized in Massachusetts.

A licensee is one who uses the land with either the expressed
consent or tacit approval of the owner. He is not invited upon
the land (as is the invitee); his presence is merely tolerated.
The landowner has no duty to exercise care to make the prem-
ises safe for his reception. As with the trespasser, the licensee
is owed no duty other than to be warned of any concealed dan-
gerous conditions or activities that are known to the landowner
or of any change in the premises potentially dangerous to the
licensee and which he may reasonably be expected not to discover.
It should be noted that a person who has been permitted for a
long period of time to enter another’s premises for recreational
purposes, e.g., to hunt or fish, is owed no greater degree of
care he is still a licensee and the acquiescence of the land-
owner to repeated entries does not create any further obligation.

In effect, the licensee takes the land subject to its attendant
dangers; the landowner owes him only the duty (a) to refrain
from wantonly or wilfully injuring him, (b) to exercise ordinary
care if he discovers him to be in peril, and (c) not to expose
him to hidden dangers.

An invitee is generally a business invitee. He enters the land-
owner’s premises by invitation, express or implied, on business
of the landowner or for their mutual advantage. The benefit con-
ferred upon the owner need not be pecuniary any economic
benefit will generally suffice. An express invitation is clear enough
as to meaning; an implied invitation requires the owner to indi-
cate to the entrant that the entry and use of the premises are
consistent with the owner’s purpose and intent. As to the invitee,
the landowner must exercise reasonable care for his safety. He
must make the premises reasonably safe for him consistent with
the uses to be made. The owner must warn the invitee of dan-

The Landowner and the Licensee

The Landowner and the Invitee
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gerous conditions or activities of which the owner has knowledge,
or which he could discover with reasonable care. Thus a land-
owner, who is paid a fee by an invitee fisherman, must act af-
firmatively to keep the premises reasonably safe for the fisher-
man’s use. A breach of that duty makes the landowner liable
if the invitee is injured while using due care for his own safety.

As a general rule, a property owner is not responsible for in-
juries caused by wholly natural conditions on his land. Thus, a
landowner has no duty to make safe such natural objects as trees,
rocks, watercourses, ponds and the like. Obviously, natural condi-
tions may be such that attendant danger may lurk there but
such conditions are not the work of the landowner. Nor is the
landowner ordinarily liable for injuries caused by natural decay
such as a dying tree with tottering limbs. (However, there could
be liability in this situation under certain circumstances, e.g.,
if the dangerous condition existed adjacent to a public way in an
urban or suburban residential or commercial neighborhood.)
Moreover, a landowner is not required to control wild animals or
rid his premises of them. But if a wild animal is kept restrained
in an urban or residential setting, the owner is liable in the
event the animal escapes and causes damage or injury. A land-
owner will be liable for negligence that causes his domesticated
animal to injure an entrant and this applies to trespassers under
certain circumstances.

When the landowner makes changes in the natural order of
the land, i.e., where he introduces artificial conditions, he sub-
jects himself to possible liability. Examples of artificial conditions
are a boat landing, a footbridge, a rough private road, a foul-
weather shelter, or even an outhouse. Depending upon the use
and maintenance of such conditions, liability may follow.

With respect to liability to the various users of land, the in-
vitee stands in a preferred position he is owed the greatest
degree of care by the landowner. If the latter knows of dangerous
conditions on his premises, he must make them safe. He must

Natural and Artificial Conditions

Duty in Particular Circumstances
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also make reasonable inspection of his land to discover perilous
conditions he would otherwise be unaware of. Defective artificial
conditions likely to be used by an invitee must be corrected. In
some jurisdictions, including Massachusetts, where an economic
benefit is conferred upon the landowner by the user, the latter
achieves the status of invitee. Obviously, paying a fee for recre-
ational use of the occupier’s premises makes a business invitee
of the entrant. In such case the landowner has more than a duty
of refraining from affirmative negligence and correcting danger-
ous conditions; he imposes on himself the duty of surveying his
premises for unknown perilous conditions.

If the landowner invites the public to use his premises for rec-
reation but does not charge a fee there is a question on liability
that is resolved only by examining the particular circumstances.
Ordinarily, a mere invitation to make free use of such premises
does not make the entrant an invitee; the entrant would be no more
than a licensee. In some instances, though, a court will find lia-
bility. One example is where a land owner permits the public to
use a private way on his premises under the appearance of a
public way. Unless the way is posted as a private way, a court
will probably treat users as invitees. In the case of an express
invitation to use the premises for such uses as hunting, fishing,
camping, etc., at no fee, the court will look to find some benefit
to the landowner before it finds an entrant has acquired the
status of invitee. It has been suggested that in the case of a
large corporate landowner that permits recreational users to enter
its premises at no charge, the owner might well be liable because
such invitation could be described as advertising or good will that
is beneficial to the corporate image.

As indicated, a landowner owes a duty to the licensee or tres-
passer to refrain from willful or wanton conduct. As for acts
of negligence, the landowner must exercise reasonable care to
avoid injury to such entrant known to be on the premises in a
position of danger; also he must warn such entrants known to
be on the premises, or post some warning in the case of entrants
believed to frequent the premises, of any concealed hazard that
is known to the land owner. However, in the case of a licensee
or trespasser, the landowner need not inspect the premises for
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dangerous conditions of which he has no knowledge. Where a con-
dition is exposed and obvious, regardless of its danger, no liability
exists. If the dangerous condition is concealed but known to the
landowner, he must repair it, or seal it off from use, or as in-
dicated above, at least warn such entrant of its existence.

A valid legal warning notice is dependent on the circumstances
involved. Usually an oral warning suffices. In the case of entrant
not seen by the owner, a posted written warning is ordinarily
adequate provided it is placed where an entrant will most likely
see it. There is no absolute answer to what constitutes a proper
warning; if liability were to turn on this question, a court would
undoubtedly apply the test of what is reasonable under the given
facts of the case. Therefore it behooves a landowner to act pru-
dently in accordance with the nature of conditions, activities and
use of his land. A posted warning may not be sufficient, for ex-
ample, if the owner is aware of an entrant’s peril and the latter
is apparently neither conscious of impending danger, nor of the
posted warning. In such case, failure to give oral warning would
be a wilful or wanton act creating liability in the event of injury.

The same test of reasonableness applies to the question of
what constitutes a dangerous condition. If this were the critical
issue in litigation, a court would look to the facts of the case
to determine if the use, condition, structure or activity is such
that it would likely cause injury. Liability would then rest on
the respective rights and duties of the entrant and landowner
discussed above.

Although one is bound to anticipate and provide against what
usually happens, and what is likely to happen, he is not bound
in Ijke manner to guard against what is unusual and unlikely to
happen, or which is only slightly probable. On the other hand, one
need not exactly foresee the consequences of his act to incur lia-
bility; a general anticipation of what may reasonably result will
suffice.

Assumption of Risk
Assumption of the risk is a widely accepted dogma of both

Warning of Danger
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Anglo-Saxon and American jurisprudence. Thus, in cases where
certain risks are involved, the defendant will allege that the in-
jured plaintiff person assumed the risk of danger and injury. As-
sumption of the risk is, in essence, venturousness, and the gen-
eral rule is that one who voluntarily submits to a known danger
must accept the consequences. However, for the defense to suc-
ceed, the person assuming the risk must understand and appre-
ciate both the nature and extent of the risk and incur it volun-
tarily. On the other hand, the defendant’s forbearance in provid-
ing protection against a foreseeable risk may render him liable
for the resultant injury.

Finally, assumption of the risk is never a defense against liability
for intentional injuries incurred by wanton and wilful conduct.

Contributory Negligence

It is a general rule that a plaintiff’s negligence, however slight,
bars his recovery if it is approximate cause of his injuries. Con-
versely, the negligence of a plaintiff that is not causally related
to his injuries will not preclude a recovery. Thus, the recreationist
whose negligence is a contributing cause of his injuries cannot
recover from a negligent and owner, regardless of the want of
care of the latter. In some jurisdictions, recovery is permitted
by statute although qualified by the degree of negligence, i.e.,
comparative negligence of each party. The rule of comparative
negligence is not followed in Massachusetts.

The foregoing general principles of common law liability of
landowners are in effect in most jurisdictions. In some states his-
toric influences have modified various aspects of the common
law, and in other states a variety of exceptions to some general
rules require a close examination of local case law. In Massachu-
setts, the decisions of the Supreme Judicial Court are in accord
with most of the general rules discussed above. In some cases,
however, the court has indicated either a more narrow or a
broader interpretation of a particular common law doctrine than
is generally followed by most other states. The following chapter,
therefore, looks at the Massachusetts law on liability of land-
owners
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In Massachusetts, a person entering upon the land of another
will be in one of the following classes of entrants: a trespasser,
a licensee, a business invitee, a social guest. Rights and duties
of the owner or occupier of the land, as well as of the entrant,
will depend on what status the entrant holds.

A trespasser is one who intentionally enters the land of another
without authority, permission or invitation. The entry must be
intentional; hence, an unintended and inadvertent contact with
property of another is not in itself a trespass. Distinguishing
circumstances which would place certain unauthorized entrants
outside the status of a trespasser are discussed in Edgartown v.
H. P. Welch Co., 321 Mass. 603 The court indicated that an ac-
cidental non-negligent entry on another person’s land would excuse
the entrant from consequences befalling an intentional trespasser,
unless the entrant was engaged in an extra-hazardous activity.

But even an unauthorized intentional entry, under certain cir-
cumstances may not be a trespass. In Rossi v. Del Duca, 344
Mass. 66, the court held a landowner liable even though the in-
truder intentionally entered the owner’s premises without author-
ity. In that case, a frightened young schoolgirl found her path
homeward blocked by defendant’s vicious dog. She thereupon en-
tered a strip of defendant’s land attempting to evade the dog
and was subsequently attacked and disfigured by the dog. The
court, in rejecting the defense of no liability to a trespasser,
stated that the minor plaintiff was privileged and her intrusion
was not a trespass. One is privileged, the court said, to enter land in
possession of another if it is, or reasonably appears to be, neces-
sary to prevent serious harm to the entrant or his property. Not
only does this privilege relieve the intruder from liability for
technical trespass, it also destroys the owner’s immunity from
liability in resisting entry.

The general rule is, however, that an intentional trespasser
takes the land as he finds it. An occupier of the land owes no

CHAPTER IV. CONTROLLING MASSACHUSETTS LAW

Legal Status of An Entrant

The Trespasser
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duty of care to such a trespasser; his sole duty is to refrain
from wilful, wanton or reckless conduct toward the trespasser.
Therefore, if a trespasser is injured on the property of another,
his sole basis of recovery is proof of wilful, wanton or reckless
conduct on the part of the occupier. Pritchard v. Boston Elevated
Railway, 296 Mass. 197; Luscombe v. E. F. Kemp, Inc., 323 Mass.
53. The same rule applies whether the trespasser is on foot or
in a motor vehicle, and also if the trespasser is killed or dies
of injuries sustained on the land of another. Foley v. John H.
Bates, Inc., 295 Mass. 557; Robbins v. Athol Gas and Electric Co.,
236 Mass. 387; Haskins v. Grybko, 301 Mass. 322. Remedy for
wrongful death is provided in several statutes, 1 but does not allow
recovery for negligence in the case of trespassers and licensees.

A crucial factor in deciding liability is the character of the
landowner’s conduct. In one very unusual Massachusetts case, an
intentional trespasser, who knew of attendant danger on entering
another’s land, was allowed to recover for injuries caused by de-
fendant’s negligence. In this case, Marble v. Ross, 124 Mass. 44,
the court equated the landowner’s negligence with wanton conduct.
The plaintiff’s intestate entered defendant landowner’s pasture as
a trespasser, knowing that the owner kept a ferocious stag there
and was subsequently fatally injured. Even so, the court held
that the trespasser could recover if he was in the exercise of
due care. The court said that “the law holds the keeper of an
animal known to be dangerous, which injures another, to the
same degree of responsibility as in cases of wanton injury, and
the fact that the person injured is trespassing does not exonerate
such owner from the consequences of his negligence.” The owner’s
negligence was in keeping the animal knowing it to be dangerous.
It was indicated in the opinion that the size of the pasture, the
position of the stag and other circumstances were questions a
jury could consider. The trespasser need only have exercised that
degree of care which reasonable and prudent men use under like
circumstances. The decision has been followed in subsequent cases
dealing with dangerous animals kept on an owner’s premises.
See Bottcherv. Buck, 265 Mass. 4, 7. It was also cited in

1 See G.L. c. 229. In actions for wrongful death, the duty involves ordinary
negligence even as to a gratuitous relationship.
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Gregory v. Maine Central Railroad, 317 Mass. 636, 642 where the
court said that negligence or other misconduct which does not
contribute to the injury, to some extent, is without legal conse-
quence. The plaintiff’s act must be more than a condition or a
remote cause of his injury; it must be a proximate cause to bar
recovery. The same rule applies where the negligence consists in
whole or in part of violation of law. Deignan v. Lubarsky, 318
Mass. 661, 664; Shaw v. Boston American League Baseball Co.,
325 Mass. 419, 424. In the Marble case, the unlawful character of
the trespasser’s act did not contribute to his injury or affect the
defendant’s negligence.

The Marble case is somewhat unique in that the court treated
the defendant’s negligence as if it were wanton conduct, thus the
injured trespasser could recover. Such negligent conduct should
not be confused with “gross negligence” which would not have
subjected the landowner to liability. “Gross negligence” must be
based on conduct of a defendant amounting to an aggravated
degree of culpability. Bagley v. Burkholder, 337 Mass. 246, 248
and cases cited. When it has been applied under the death stat-
utes of Massachusetts, it means conduct short of wilful or reck-
less. This was indicated in the leading case of Massaletti v. Fitzroy,
228 Mass. 487, 501, where the court said gross negligence is
materially greater want of care than in the case of ordinary neg-
ligence but it is settled that it is something less than the wilful,
wanton and reckless conduct which makes a defendant liable to a
trespasser.

Since an injured trespasser may recover only on the basis of
an occupier’s wilful or wanton conduct, the legal concept of wil-
ful, wanton or reckless conduct deserves further attention. A lead-
ing case on definition of this concept is Commonwealth v.
Welansky, 316 Mass. 383. Wilful conduct is intentional conduct
and what must be intended is the conduct, not the resulting harm.
“Wanton” and “reckless” are terms practically synonymous in this
connection and the same legal consequences are applied to such
conduct. To constitute wanton or reckless conduct, grave danger
to others must be apparent and realized by the defendant who
subsequently acted or failed to act so as to cause a resulting
harm.. ,v..-............
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The boundaries of a man’s private domain cannot be crossed
without permission. In law this permission is called a license.
Lawful license to enter one’s premises may be given (1) impliedly
by the owner, (2) expressly by the owner, (3) by the law.

Private License. An express (by words) invitation or an im-
plied (by action or words or both) invitation to enter premises
constitutes a private license, if given by the occupier of land to
the entrant. Such license may be contractual or noncontractual.
A private license may be terminated or revoked at the will of the
licensor even though it gives rise to a cause of action based on
contract. One exception to this rule is that a licensor cannot re-
voke or terminate a license coupled with an interest. Thus, one
who has a license to keep property on another’s land has the right
to enter for its removal.

Legal License. A person may enter the land of another under
license of the law. For example, a law enforcement officer mak-
ing an arrest under a warrant, or arresting one in the commis-
sion of a felony. Other examples are to serve legal process, a
creditor collecting a debt, a traveller who has no reasonable al-
ternate route when the public way is impassable. There is an
implied license by law where one enters the land of another to
recover goods stolen from him or to save property from de-
struction.

What amounts to an implied invitation to enter the land of
another has been the subject of litigation. In Massachusetts, neither
tacit assent nor passive acquiescence on the part of the occupier
to the use of the land amounts to an implied invitation. See
Hillman v. Boston Elevated Railway, 207 Mass. 478, 483; Trott
v. Yankee Network, Inc., 335 Mass. 9, 12; and Sawler v. Boston
and Albany Railroad, 339 Mass. 34, 36. The fact that persons use
a pathway on the land of another for their own purpose does
not amount to an invitation by the owner or occupier to such
use. See Murphy v. Boston and Maine Railroad., 248 Mass. 78,
82; and Sawler v. Boston and Albany Railroad, supra.

A person who enters as a licensee can become a trespasser
by remaining on the land after the license has expired. On the

The Licensee
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other hand, a licensee may become an invitee by reason of his
having conferred a benefit in the performance of something in
which the occupier had an interest. Taylor v. Goldstein, 329 Mass.
161; Trott v. Yankee Network, Inc., 335 Mass. 9, 13.

One who, uninvited but not forbidden, enters upon the premises
of another in the hope of doing business for his own benefit with
that of the other is at best a licensee. He takes the place as
he finds it and the owner owes him no duty to keep the premises
reasonably safe for use by him. If the licensee is injured because
of the owner’s negligence, he cannot recover at law for his in-
juries. The only duty owed a licensee is to refrain from wilful,
wanton or reckless conduct. BeUiveau v. New York Central Rail-
road, 321 Mass. 728, 731.

Therefore, one who enters the land of another as a licensee,
and it injured thereon, has no greater right against the owner
than that of a trespasser. However, as will be shown below,
circumstances after entry may increase the status of a licensee
to that of invitee, in which case duties and liabilities would
change.

An invitee is one who enters the premises of another by express
or implied invitation and this may be for either business or so-
cial purposes. An entry for the former purpose creates the status
of a business invitee, and for the latter purpose, the status of
a social guest.

Business Invitee. One in possession of land who invites another
to enter thereon for business purposes has a duty to use ordin-
ary care and diligence to keep the premises in a reasonably safe
condition for such person’s use according to the invitation, or
at least to warn against any danger attendant upon such use
which is not known or obvious to any ordinarily intelligent person
and which either is known, or in the exercise of reasonable care
should be known, to the occupier of the land. Kelley v. Goldberg,
228 Mass., 79. See also Paquette v. Bradley, 34S Mass. 326. If
the landowner breaches that duty, it constitutes negligence, and
an inference of a causal relation between that breach and an
invitee’s injury can be properly drawn if there is a finding that

The Invitee
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the occupier failed to exercise reasonable care or give a required
warning, Kelley v. Goldberg, p. 83. A business invitation contem-
plates either a transaction for mutual benefit or profit or one in
which a benefit is conferred upon the owner or possessor of the
property, Murphy v. Barry, 264 Mass. 557.

In Zaia v. “Italia” Societa Anonyma D. Navigazione, 324 Mass.
547, 549, the Massachusetts Court indicated what was necessary
to create the obligation of reasonable care by an occupier to an
invitee. “A person may become an invitee when he is expressly
invited to come on premises, or when, from their construction or
use, such an invitation can be implied. Such person must show
that he was impliedly invited upon the premises by some allure-
ment or inducement held out by the owner or person in control
with intention and design. Such an invitation is not to be im-
plied from a merely tacit assent to the use of the place. In the
case of a business visitor, in order to create this obligation of
reasonable care on the part of the owner there must be some-
thing more than a mere invitation. The gratuitous social guest
receives an invitation but as to him there is no such obligation.
There must be a real or apparent intent on the part of the invitor
to benefit in a business or commercial sense and an intent on
the part of the invitee to enter upon the premises for a purpose
consistent with that of the invitor as evidenced by the invita-
tion.”

Thus, a licensee may become an invitee by reason of his having
conferred a benefit in the performance of something in which
the occupier had an interest, Taylor v. Goldstein, 329 Mass. 161;
Trott v. Yankee Network, 335 Mass. 9, 13.

It is obvious that in Massachusetts, conferral of a benefit is by
no means limited to payment of a monetary consideration, i.e., an
admission charge, or fee for use of the premises. Some auto-
mobile cases are illustrations of this point. One is not a “gratui-
tous passenger if the benefits accruing to the driver from the
transportation are not of a pecuniary nature but are in the form
of some advantage other than that associated with mere com-
panionship or social intercourse.” Howes v. Kelman, 326 Mass.
696, 699; Hanlon v. White Fuel Corp., 328 Mass. 455, 458-459. In
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the Murphy case, supra., the plaintiff, at defendant’s request,
boarded defendant’s vehicle to help collect bundles. No fee or
consideration was given, but a benefit was conferred upon de-
fendant. This removed plaintiff from status of a mere guest and
defendant owed a duty of ordinary care to plaintiff injured by
defendant’s negligence. In Lyttle v. Monto, 248 Mass. 340, 341,
a boy was injured while riding in defendant’s vehicle at the re-
quest of the latter to give directions to a particular address.
Defendant owed the duty of ordinary care since plaintiff con-
ferred a benefit. As noted below, the court has stated that cer-
tain automobile cases fall in a separate category.

But if this reasoning is applied to a situation involving a land-
owner and invitee, where a landowner or his agent invites an-
other on his land and the entrant confers a benefit in the per-
formance of something in which the landowner has an interest,
the landowner would be liable for failure to use ordinary care
should the entrant be injured while using due care. An example
would be where a landowner, for no stated consideration or fee,
permits hunters to use his premises for the express purpose of
killing deer that have damaged crops. The landowner would be
under the obligation of exercising reasonable care to keep the
premises reasonably safe for such use. If he knows of any dan-
gerous instrument or condition on the premises, (a hidden well,
an unsafe bridge), or should know of it if he exercises due care,
and fails to warn the hunter, to whom such danger is unknown
or not obvious, the landowner will be liable for any injury caused
by such negligent failure. For recent application of this rule see
Carney v. Bereault, 348 Mass. 502, 505 and Mann v. Cook, 346
Mass. 174, 176-177. As to defects that are obvious, or which
could be discovered by reasonable inspection, the owner or oc-
cupier owes no duty to warn the invitee, or to alter the condition.
Findlay v. Rubin Glass and Mirroi■ Co., Mass. Adv. Sheets, 1966,
p. 135, 138.

The obligation to exercise reasonable care for the safety of in-
vitees is not limited to business visitors. According to one class
of Massachusetts cases, there is a duty of exercising reasonable
care for the safety of persons induced or impliedly invited as
members of the public, to use a way in the belief that it is a
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public way that may be used as a matter of public right, see
Zaia, supra, p. 550. In such case, a landowner owes to those using
a way on his premises the duty of exercising reasonable care
for their safety, Cfironiypoulos v. Gil Wyner Colnc. 334, Mass.
593, 597.

Summing up the status of a business invitee, the invitee who
enters the premises of another for a business purpose, or who is
invited thereon and confers a benefit on the invitor, is owed the
duty of reasonable care for his safety and for failure to exercise
such care, the invitor will be liable in the event that negligent
failure on his part to provide such care results in injury to such
an invitee. In litigation involving motor vehicles, the absence of
a consideration was not a factor in establishing liability of the
invitor. If the same rationale is applicable to a landowner, the
landowner would be liable.

The Gratuitous Invitee. In this class are invitees who may con-
fer a benefit on another gratuitously. It was abundantly demon-
strated in Massaletti v. Fitzroy, 228 Mass. 487 that when one
enters upon a gratuitous undertaking for the benefit of another,
the duty of care which the recipient owes to the one conferring
the benefit is the duty to exercise ordinary care for his safety.
See also Ruel v. Langelier, 299 Mass. 240, 242 and more recently
Bagley v. Burkholder, 337 Mass. 246, 248, where the court stated,

. . when A enters upon a gratuitous undertaking for the benefit
of B, the duty of care which A owes to B is only the duty to
refrain from gross negligence. However, B, the recipient of the
benefit, owes to A the duty of exercising ordinary care for A’s
safety. “Taylor v. Goldstein, 329 Mass. 161, 165 and cases cited.
But cases like Taylor v. Goldstein, which involve a gratuitous
passenger in a motor vehicle who confers a benefit upon the neg-
ligent driver, are to be distinguished. Bagley v. Burkholder, supra.,
249. The distinction was recognized in the earlier Massaletti case 1.

More pertinent is the language in Beaulieu v. Lincoln Rides, Inc.,
328 Mass. 427. The defendant amusement park offered free rides
to the public during certain hours. Plaintiff was injured during
a gratuitous ride on defendant’s “Whip.” The court was asked to
apply the rule of Massaletti v. Fitzroy, viz., no liability to a
gratuitous invitee in the absence of gross negligence. Defendant
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was guilty of ordinary negligence thus liability hinged on whether
plaintiff was a gratuitous invitee. The court stated that to im-
pose liability for ordinary negligence it is only necessary for a
jury to find some business advantage to the defendant; on the
facts the jury could find that the purpose of giving free rides
was merely to interest customers and increase business.

Thus, in a gratuitous invitee-landowner relationship, the court
would look to find some advantage accruing to the landowner
before imposing liability for ordinary negligence.

Social Guest. Although a social guest is invited on the premises
of another, there is no business purpose involved and no benefit
conferred on the invitor. The invitor owes no duty of reasonable
care to this class of invitee. In the eyes of the law a social guest
is treated similar to a licensee and the invitor owes no duty of
inspection and affirmative care to render the premises safe. An
injured social guest would have to show at least gross negligence,
or wilful, wanton or reckless conduct, as a basis for recovery.

In Massachusetts a right which has not yet arisen may be
made the subject of a covenant not to sue or may be released.
Further, there is no general rule that a person can not contract
for exemption from liability for his negligence and that of his
agents and servants. Hence, an owner could validly exempt him-
self from liability which he might subsequently incur as a result
of his own negligence. See Lee v. Allied Sports Associates, Inc.,
349 Mass. 544, decided in 1965, where a paying customer of an
automobile race track signed a release sheet upon entry discharg-
ing the owner from all liability for personal injuries sustained
on the owner’s promises. The entrant did not read the release
and the owner did not make the entrant aware of limitations

Liability Limited by Contract

1 “Whether one invited to come on the defendant’s premises for his (the in-
vitee’s) purposes alone takes them as he finds them or can hold the de-
fendant for negligence in case the premises are in a dangerous condition,
is a question of the obligation assumed by one inviting another to come
upon his land; while the extent of the obligation assumed by inviting one
to travel gratis in the invitor’s carriage is a question of the liability of one
who enters upon a gratuitous undertaking whether it be a gratuitous under-
taking to keep, carry, or lend.” Massaletti v. Fritzroy, 228 Mass. 487, 508.
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of liability stated therein. Subsequently, the entrant was injured
by a flying wheel but the court held that as a matter of law
the owner was effectively released from liability.

Municipal Liability
In a recent case, the Massachusetts court affirmed previous

holdings that the liability of a municipality as owner of land or
of a building for a private nuisance is the same as that of a
natural person. Kurtigan v. Worcester, 348 Mass. 284, 288, See also
Towner v. Melrose, 305 Mass. 165, 168 and Jones v. Great Bar-
rington, 273 Mass. 483, 488. There is no governmental immunity
where there is a nuisance maintained on realty owned and con-
trolled by a municipality and this principle obtains even where
the nuisance arises out of the performance of a governmental
duty in the interests of the general public. Kurtigan, supra, p. 288
and Wershba v. Lynn 324 Mass. 327, 333. In Massachusetts, the
Jones and Wershba cases make it clear that trees can be a nuis-
ance as much as can a dilapilated building or other structure.
In Kurtigan, the plaintiff was seriously injured on his own prem-
ises by a tree limb blown down from a decayed tree on adjoining
premises. The setting was a residential area. The city had tax
title but argued that since it did not have absolute title it should
not be liable as the owner. The court stated that public policy
requires someone to be held responsible for a private nuisance
on each piece of real estate, and, particularly in an urban area
that there be no oases of nonliability where a private nuisance
may be maintained with impunity.

As sovereign, the Commonwealth of Massachusetts is immune
to liability. “It is axiomatic that the Commonwealth can be held
answerable in its own courts only to the precise extent and in-
the precise manner to and in which it has submitted itself to
their jurisdiction by statute.” Putnam Furniture Bldg., Inc. v.
Commonwealth, 323 Mass. 179, 185 and cases cited. As to actions
for personal injuries or property damage, the Commonwealth and
its agents cannot be sued for the torts of its officers, agents or
employees except by clear manifestation of statute. Smith v. Com-
monwealth, 347 Mass. 453 and cases cited.

State Liability
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Massachusetts General Laws, c. 258, stipulates procedure for
bringing claims against the Commonwealth. Various other statutes
deal with liability.

Of the two 1966 bills on landowner liability referred to the
Legislative Research Council for study, House, Nos. 2337 and
2791, the latter can be explained quickly because it does nothing
more than codify common law doctrine.

House, No. 2791, consisting of only two sentences, proposes to
add to chapter 231 of the General Laws, a new section 85F. In the
first sentence, the bill proposes that: “Any person who enters
the premises of another, without the payment of consideration,
for the purpose of hunting, fishing, trapping, camping, water
sports, hiking or sightseeing, and who is injured therein shall
be entitled to recover damages for said injuries upon proof of
the wanton, wilful or reckless misconduct of the owner or person
in control of said premises.”

Such an entrant described above would ordinarily be either a
licensee or a trespasser because he enters without paying any
consideration. If, after entry, he confers a benefit upon the owner,
his status could become that of a business invitee. Ostensibly,
all of the “purposes” listed in the bill are recreational. Hunting
and trapping, however, could be a source of benefit to the owner
if the game sought by the entrant is desired to be destroyed by
the owner. Where the owner has an interest in any act performed
by the entrant and a benefit is thereby conferred, the status of
the hunter or trapper may well be that of invitee. The condi-
tions of entry and use would have to meet the test described in
the Zaia case discussed in the preceding chapter.

In effect what the first sentence of the bill states is that any
trespasser, licensee, or social guest who is injured on a landown-
er’s premises, having entered for one of the particular purposes
named therein, can recover damages on proof that the injury
was caused by wilful, wanton or reckless misconduct of the one

CHAPTER V. THE MASSACHUSETTS PROPOSALS

House, No. 2791
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in control of the premises. As already indicated in Chapters HI
and IV, all classes of entrants have the right to recover damages
for injuries on proof of wanton, wilful or reckless conduct by
the one in control of the premises. Thus, the bill confers no new
right to entrants, nor does it impose any new duty on the land-
owner.

In the second sentence of the bill, it is provided that, “Any
such person who has paid consideration as a condition to permis-
sion granted to enter such premises and is so injured, shall be
entitled to recover damages upon proof of the negligence of the
owner or person in control thereof.”

The entrant here is a business invitee, having paid a consid-
eration as a condition of entry. At common law the owner of
premises owes to a business invitee the duty of ordinary care
to keep the premises safe for the use intended by the invitation.
Failure to do so is negligence for which the owner is liable in
damages for any injury caused by such negligence. Inasmuch as
this class of entrant already has a right of recovery against a
negligent owner, the proposal confers no new right nor does it
add any new duty.

In effect the proposal expresses in statutory form rights of
recovery long recognized at common law.

Home No. 2337

Except for minor changes of form, this bill is identical to the
language of the model landowner’s liability relief law that ap-
peared in the Council of State Governments publication Suggested
State Legislation.1

The bill has seven sections with subject matter as follows: (1)
purpose of the legislation; (2) definition of terms; (3) owner’s
duty of care as to condition of the premises; (4) owner’s liability
to certain persons; (5) duties and liabilities of the owner as les-
sor to the state or its subdivisions; (6) exceptions to sections
three and four; and (7) construction of the statute as it relates
to duties and liabilities of persons using the premises of another.

It should be noted that in addition to section one, the intent

i 1965 edition, p. 150.
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of the legislation is also expressed in the title of the bill (An
Act to encourage Landowners to Make Land and Water Areas
Available to the Public by Limiting Liability in Connection There-
with) and in the title of the proposed new chapter 229 A of the
General Laws (Public Recreation on Private Lands. Limitations
on Liability) which the bill, if enacted, would insert.

Purpose:
Section 1. The purpose of this act is to encourage owners of land to

make land and water areas available to the public for recreational purposes
by limiting their liability toward persons entering thereon for such pur-
poses.”

This section is self-explanatory and needs no comment.
Definitions:

Section 2. As used in this chapter: (a) “Land” means land, roads,
water, watercourses, private ways and buildings, structures, and machinery
or equipment when attached to the realty.

(b) “Owner” means the possessor of a fee interest, a tenant, lessee, oc-
cupant or person in control of the premises.

(c) “Recreational purpose” includes, but is not limited to, any of the
following, or any combination thereof: hunting, fishing, swimming, boat-
ing, camping, picnicking, hiking, pleasure driving, nature study, water
skiing, winter sports, and viewing or enjoying historical archaeological
scenic or scientific sites.

(d) “Charge” means the admission price or fee asked in return for in-
vitation or permission to enter or go upon the land.

Under subsection (b), the reference to “possessor of a fee in-
terest” could result in a broader liability coverage than is per-
haps intended. Generally when the term “fee” is used without any
adjunct, it means absolute title. But such is not always the case.
A fee simple interest is an absolute interest; on the other hand,
one having less than absolute title could still have a fee interest.
A “conditional fee” or “determinable fee” are qualified interests
either of which could ripen into an absolute title or be defeated
by some condition or event. If the Legislature, in fixing liability
of an owner, wishes to confine the meaning of possessor of a
fee interest to one having absolute title, the term “fee simple
interest” would be more accurate.

Although the word “tenant” has many sub-classifications in the
law, its use here can be said to mean one who has the temporary
use and occupation of property owned by another. The other
terms appear to present no problems of interpretation.
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In subsection (c) there are 15 specific recreational activities
mentioned. Because this subsection specifically states that the
term “recreational purpose” is not limited to those 15 activities,
any lawful recreational purpose would be included under the pro-
visions of the bill.

The word “charge” in subsection (d) is expressly limited to an
admission price or fee. The bill is silent as to other forms of
consideration that have been factors in various Massachusetts
case decisions that imposed liability in situations where no fee
was paid but a benefit was conferred. The word “charge” is used
in sections 4 and 6. In Section 4 it is provided that a landowner
who directly or indirectly invites or permits any person to use
the property for recreational purposes “without charge” does not
thereby (a) assure the premises are safe, (b) owe any duty of
care to the entrant, or (c) incur liability for injuries to others
caused by such entrants. In other words, if a recreational entrant
does not pay an admission price or fee, his right of recovery is
based on proof of wilful or wanton misconduct of the owner. *

This provision is in derogation of common law rights. At com-
mon law, if the injured entrant pays no charge but confers a
benefit on the owner, he is treated as an invitee with a right of
recovery on proof of negligence.

Duty of Landowner re Condition of Premises:
Section 3. Except as specifically recognized by or provided in section six

of this chapter, an owner of land owes no duty of care to keep the
premises safe for entry or use by others for recreational purposes, or to
give any warning of a dangerous condition, use, structure, or activity on
on such premises to persons entering for such purposes.

This section simply means that a landowner can treat all rec-
reational entrants as licensees at best. The landowner is not ob-
liged to exercise any duty of care, or give warning of any danger-
ous condition, to such entrants. There are two exceptions to this
section which are stated in section 6. t

Section 6 (a) holds the landowner liable for any wilful or mal-
cious act or omission that causes harm to the entrant. Section 6
(b) holds the landowner liable for negligence that causes harm
to a recreational entrant who has paid an admission price or
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fee in other words, a business invitee, provided the fee is
paid to the landowner and not to a governmental lessee.

Section 3 appears to modify the common law to the extent
that the owner of the premises who does not wilfully fail to
warn against a dangerous condition is relieved of liability to a
gratuitous entrant receiving an implied invitation to use the prem-
ises. Would omission to post a warning on premises having de-
fective conditions constitute a wilful act or mere negligence? How
perilous must conditions be to amount to “dangerous” and thus
require a warning to entrants? Does this language suggest to the
landowner that he will be absolved from all liability for injuries
to gratuitous entrants in the absence of wilful and wanton mis-
conduct on his part? Is the common law doctrine of assumption
of the risk broadened so that the venturing recreationist need
not know and appreciate the nature and extent of any risks in-
volved in entry and use of the premises? The bill does not provide
any answers but it does open up the possibility of confusing
rights and duties long settled at common law.

No Liability to Gratuitous Invitees:
Section Jf. Except as specifically recognized by or provided in section

six of this chapter, an owner of land who either directly or indirectly in-
vites or permits without charge any person to use such property for rec-
reational purposes does not thereby: (a) Extend any assurance that the
premises are safe for any purpose.

(b) Confer upon such person the legal status of an invitee or licensee
to whom a duty of care is owned.

(c) Assume responsibility for or incur liability for any injury to per-
son or property caused by an act of omission of such persons.

This section applies only to the recreationist who is expressly
or impliedly invited or permitted to enter the premises without
paying an admission price or fee. The entrant is therefore a
licensee. A licensee takes the premises as he finds them, thus
this section makes no change in the common law. Subsection (c)
refers to injuries on the premises caused by another recreationist.
The exception in section 6 makes the landowner liable for any
intentional injury.

There is the recurring question of liability in the event the
gratuitous invitee confers a benefit on the owner; subsection (b)
appears to preclude any such entrant from being treated as a
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business invitee. This modifies common law holdings. Some of the
troublesome points mentioned in the above commentary on Sec-
tion 3 are also applicable to this section.

No Liability if Premises are Leased Unless Expressly Provided:
Section 5. Unless otherwise agreed in writing, the provisions of sec-

tions three and four of this chapter shall be deemed applicable to the du-
ties and liability of an owner of land leased to the state or any subdivi-
sion thereof for recreational purposes.

This section expressly provides that when his premises are
leased to a government agency a landowner is absolved of
to recreational entrants unless such liability is made part of a
written agreement, or unless the owner is paid an admission price
or fee for use of the premises in addition to the consideration he
receives for a lease to the state or one of its subdividions. Under
section 6 (b) the consideration he received for such lease cannot
be construed as an admission price or fee.

Construction of Statute: Exceptions:
Section 6. Nothing in this chapter limits in any way any liability which W

otherwise exists: (a) For wilful or malicious failure to guard or warn
against a dangerous condition, use, structure, or activity.

(b) For injury suffered in any case where the owner of land charges
the person or persons who enter or go on the land for the recreational
use thereof, except that in the case of land leased to the state or a subdi-
vision thereof, any consideration received by the owner for such lease shall
not be deemed a charge within the meaning of this section.

The exceptions above, applicable to sections 3 and 4, are also
discussed in comments on those provisions. The landowner is still
liable if he intentionally causes any injury to the recreationists,
either by wilful act or wilful failure to warn of peril. He is also
liable under the law of negligence if he causes injury to a rec-
reationist who pays for the privilege of entry but any considera-
tion received as lessor cannot be construed as a payment by the
recreational entrant. There appear to be no changes in the com-
mon law in this section.u law in tins actuuu.

Section 7. Nothing in this chapter shall be construed to: (a) Create a ”

duty of care or ground of liability for injury to persons or property.
(b) Relieve any person using the land of another for recreational pur-

poses from any obligation which he may have in the absence of this act
to exercise care in his use of such land and in his activities thereon, or
from the legal consequences of failure to employ such care.
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Section 7 (b) provides that recreationists are not relieved of
any duty of care with respect to their own activities on the land
or from their legal liability in the absence of such care.

The Effect on Common Law Doctrine

As to trespassers and licensees, the owner has the same re-
sponsibilities under the bill as he has at common law. He must
overtly refrain from wilful, wanton or reckless conduct that will
cause injury to the recreational entrant. To such entrants, he
owes no duty of care, and he is not obliged to keep his premises
in safe condition for any purpose.

As to invitees, there is some modification of common law lia-
bility. As previously discussed, whereas the landowner’s only ob-
ligation to trespassers and licensees is not to do something (com-
mit a harmful act against such entrants), he owes a positive
duty to the invitee, i.e., he must do something, namely, make the
premises safe for the use or purpose contemplated by the invitee.

Under the bill’s provisions, this positive duty of care is not ex-
tended to any recreational entrant who does not pay a charge,
i.e., an admission price or fee. As stated beforehand, the bill is
silent as to any other form of consideration. At common law,
however, there are other forms of consideration that convert a
licensee into an invitee, namely, where a licensee confers a benefit
on one in control of the premises. An illustration may help to
point out possible inequities that could arise under the terms of
the bill. Assume that John Doe, for the purpose of a family picnic,
pays a nominal charge to enter a landowner’s premises. In the
exercise of due care, he is injured on the premises by some de-
fective condition. Doe, having paid an admission fee, is a business
invitee and the owner is liable in damages. In another part of
the landowner’s premises, John Smith, a hunter, enters the prem-
ises, at no charge, but with the implied invitation to hunt and
kill any deer which have been destroying the landowner’s crops.
Smith kills several deer and then, in exercising due care, is also
injured by a defective condition on the premises. Because the owner
did not charge Smith an admission fee, Smith is a mere licensee
to whom no duty of care is owed. Thus, although Smith conferred
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a greater benefit on the owner than did Doe, Smith cannot recover
damages.

The threat of similar inequities prompted the Wisconsin Leg-
islature to modify its earlier 1963 landowner liability law. The
Wisconsin statute which provided that the landowner owed a duty
of reasonable care only to those recreationists who paid a “val-
uable consideration” was criticized on the basis that it changed
the traditional common law classification of entrants. It was
argued that a further amendment explaining “valuable considera-
tion” was necessary if litigation over the meaning of the term
was to be avoided. Specifically pointed out was the fact that
if the term were defined as “the collection of a monetary fee,”
(which in effect the Massachusetts bill does) it would result in
glaring inequities (the picnicker-hunter situation, for example).
On the other hand if the public interest in the well-being of cer-
tain landowner interests (in Wisconsin, the forest products indus-
try) would justify ignoring an indirect benefit to the landowner,
the best solution appeared to be to add a clause excluding from
the meaning of “valuable consideration,” contibutions to the sound
management and husbandry of natural and agricultural resources
of the state resulting from the recreational activity.1 This was
proposed as an amendment and was subsequently enacted. 2

Oddly, although the Wisconsin statute was initially promoted
by landowner’s interests it received support from sportsmen
groups. As suggested in the comment on the Wisconsin law, 3

apparently recreational demand in that state has reached the
point where sportsmen are willing to assume risks of injury with-
out right of recovery as the price of gaining access to privately
owned prime recreational areas. Although the language of the
Massachusetts bill differs somewhat from the Wisconsin law, one
of the effects of the bill would be to restrict the right of re-

1 See 1964 Wisconsin Law Review 705.
2 The amendment reads; “As used in this subsection ‘valuable consideration’

shall not include contributions to the sound management and husbandry of
natural and agricultural resources of the state resulting directly from the
recreational activity.” Wisconsin Laws of 1965, C. 190, amending Wisconsin
Statutes, s. 29, 68 (3).

3 1964 Wisconsin Law Review, p. 713.
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covery to only those recreationists who pay an admission price
or fee.

Local conservation interests who support House, No. 2337 and
the principal legal officer of the Commonwealth obviously differ
as to the adequacy of existing laws on liability. The Attorney-
General has stated that present law is adequate to cover questions
of liability; he doubts the wisdom of the proposal because
the public “may construe such a law as an invitation or an in-
ducement to enter private lands as ‘invitees’ or ‘guests’ to whom
a greater degree of care would be owed by the landowner . .

.” 1

Actually, the bill expressly states that a person using the prop-
erty without charge does not attain the legal status of an invitee
to whom a duty of care is owed. Rather, a more sound basis of
concern by those ultimately voting on such a measure would seem
to be whether to approve changes in law that would result in
non-paying recreational entrants: (1) unknowingly, assuming risks
without the right of recovery to which they are entitled at com-
mon law, and (2) being deprived of the right or recovery in
cases where they bestow a benefit upon the owner. The several
questions raised by Section 3 of the bill suggest that even the
model draft does not satisfactorily provide all the answers.

As for maintaining the status quo, it can be argued that judicial
elucidation of a landowner’s liability has been more helpful than
statutory regulation because statutory language tends to state
conclusions and often the drafting style is so cryptic as to appear
mysterious. On the other hand, courts, with more freedom in
their writing style can support conclusions with relevant facts,
take judicial notice of matters of common knowledge, and set
forth evidence and testimony that result in more flexibility and
less inequity in deciding issues of law.

1 See Attorney General’s letter printed in Chapter 11.




