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(Unnumbered Joint Order of 1966)

Ordered, That, the Legislative Research Council is hereby authorized and
directed to make studies and investigations relative to three proposed legisla-
tive amendments to the Constitution of the Commonwealth which were agreed
to for a first time by the General Court in 1966 as follows: (1) a proposal,
hosed on current Senate document numbered 58, relative to gubernatorial
disability; (2) a proposal, based on current House document numbered 301,
relative to voting by paupers; and (3) a proposal, based on current House
document numbered 1909 (as amended), relative to granting to the General
Court the power to impose and levy a graduated tax on incomes, which may
be determined as a percentage of the taxpayer’s federal income tax liability.
The Legislative Research Council shall file its statistical and factual reports
hereunder with the Clerk of the Senate on or before the second Wednesday
of February in the year nineteen hundred and sixty-seven.

Adopted:

By the Senate, August SI, 1966
By the Home of Representatives,

in concurrence, August SI, 1966
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To the Honorable Senate and Howe of Representatives:

GENTLEMEN: The Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau
on the subject of succession to the governorship in cases of dis-
ability, and procedures for establishing or determining such dis-
ability.

The matter was included in an unnumbered omnibus order
adopted concurrently and referred to the Council for study. As is
customary, this report is restricted to fact-finding and contains
no recommendations or legislative proposals. It does not neces-
sarily reflect the opinions of the undersigned.

Respectfully submitted,

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL

Sen. JOSEPH D. WARD of Worcester
Chairman

Rep. JOSEPH B. WALSH of Boston
Vice-Chairman

Sen. ANDREA F. NUCIFORO of Berkshire
Sen. JOHN F. PARKER of Bristol
Sen. ALLAN F. JONES of Cape and Plymouth
Rep. STEPHEN T. CHMURA of Holyoke
Rep. DAVID J. O’CONNOR of Boston
Rep. RAYMOND F. ROURKE of Lowell
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. HARRISON CHADWICK of Winchester
Rep. BELDEN G. BLY., Jr. of Saugus
Rep. ARTHUR L. DESROCHER of Nantucket
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To the Members of the Legislative Research Council:

GENTLEMEN: An unnumbered joint order adopted in con-
currence on August 31st, 1966 directed the Legislative Research
Council to study, among other assignments, the subject matter of
a proposed constitutional amendment which had already been
approved once by a joint constitutional convention; namely, the
issue of succession to the governorship in case of gubernatorial
disability, and the methods of determining when such disability
exists.

The Legislative Research Bureau herewith submits a report in
accordance with the legislative directive. Its scope and content
are confined to fact-finding only, without recommendations or
legislative proposals. This report was the primary responsibility
of Samuel Brown, Assistant Director of the Bureau.

Respectfully submitted.

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

DANIEL M. O’SULLIVAN,
Director, Legislative Research Bureau
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I

DETERMINATION OF GUBERNATORIAL DISABILITY
(Proposed Constitutional Amendment)

The Massachusetts General Court, sitting in joint constitutional
convention on July 20, 1966, gave initial approval to an amendment
providing for succession to the governorship by the lieutenant-
governor in case of disability of the chief executive, and spelling
out the process for determination of gubernatorial disability. This
amendment would become law only if approved by another joint
constitutional convention of the next legislature in 1967 or 1968, and
if approved by the electorate at the next following state election.

This action by the General Court follows closely upon similar
action in the federal arena. On July 6, 1965, the United States
Congress passed a presidential disability amendment which has al-
ready been approved by 31 of the required 38 states.

The state amendment permits a governor to declare himself dis-
abled, and if he does not, allows the issue to be decided by the chief
justice of the Supreme Court and a majority of the associate
justices.

The federal amendment likewise permits the president to declare
himself disabled, and if he does not, authorizes the vice-president
and a majority of the president’s cabinet to make the decision.

Experience of the States
Several states have had disconcerting experiences with disabled

governors, notably, Illinois, Louisiana, Nebraska, New Hampshire
and North Dakota. The New Hampshire case is perhaps the most
significant because of its effect and impact upon the thinking in
other states.

In 1890, the New Hampshire governor declared himself unable

Qltyp (Emmmnmn'altlj of Hasoar^uartta
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physically to continue in office. The New Hampshire constitution,
like the Massachusetts constitution, does not provide for the filling
of a vacancy due to disability. The next in line of succession, the
President of the State Senate, declined to assume the duties of gov-
ernor. The state supreme court, in a suit brought by the attorney-
general, decided that it properly had jurisdiction and that the Presi-
dent of the Senate should succeed immediately to the office of gov-
ernor (Attorney-General v. Taggart, 66 N.H. 362).

With only one exception, Ohio, the principle of the Taggart case
seems to have been accepted by other states with similar problems.
The Ohio Supreme Court took the contrary view on the grounds
that the Governor had not voluntarily relinquished the office.

Only seven states have definite constitutional or statutory policies
for determination of gubernatorial disability. Of this group, four
states, Alabama, Michigan, Mississippi and New Jersey, provide for
determination of gubernatorial disability by their supreme courts.
Two others, Nebraska and Oregon, authorize the determination to
be made by special three-man boards, each including state mental
health and medical administrators. Another, North Carolina, leaves
the decision to the Legislature.

Issues Involved
The disinclination on the part of the majority of the states to

establish procedures for determining gubernatorial disability is
attributable to several factors. First, a constitutional amendment
is undoubtedly the safest method of approaching the problem, and
there is a natural reluctance to tamper with constitutions. Further-
more, many of those constitutions are couched in language which
is ambiguous, unclear, and sometimes simply void of expression or
meaning. For instance, the Massachusetts Constitution omits any
references to gubernatorial disability, the emolument of the official
who fills a gubernatorial vacancy, and the title of such a successor.

But, perhaps the strongest reason for state apathy is the belief
that if occasion demands, state supreme courts will assume jurisdic-
tion and resolve the issue.

Weakness in Proposed Amendment
There are several weaknesses or flaws in the proposed Massachu-

setts amendment. Two are quite serious.
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First, although the supreme court is authorized to determine if
disability exists, no method is spelled out for referring the issue to
the court. The four states which presently utilize their supreme
courts to decide this issue all have referral procedures. There is
strong doubt that the Massachusetts court would intervene on its
own initiative.

Second, the amendment as worded requires a five to two vote of
the court for affirmation and gives the chief justice veto power over
the six associate justices. The four states previously referred to
require only a majority vote of their supreme courts, and the spon-
sors of the Massachusetts amendment report that they intended a
majority vote to be sufficient. Likewise, the sponsors had no inten-
tion of granting veto power to the chief justice.

Supreme Court as the Determining Agency
The doctrine of “separation of powers” has long been estab-

lished and accepted as an essential ingredient in American govern-
ment, both on the national and the state levels.

The choice of the supreme court as the determining agency to
decide whether or not a governor is disabled is therefore open to
valid criticism as a violation of the principle of “separation of pow-
ers.” The federal amendment was originally designed to include
the United States Supreme Court as the determination agency, hut
upon objection from the chief justice, the court was eliminated.

As an alternative, Massachusetts might consider the procedures
in Nebraska and Oregon, where the determining agencies consist
of the chief justice of the supreme court and state or academic
leaders in the areas of public health and mental health.
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DETERMINATION OF GUBERNATORIAL DISABILITY
(Proposed Constitutional Amendment)

On July 20, 1966, the Massachusetts General Court, sitting in
joint convention, gave initial approval to two amendments to the
state constitution. One of them spells out the procedure for suc-
cession to the governorship by the lieutenant-governor when the
chief executive is disabled, and more important, describes the
methods for determining that a disability exists.

This proposal, Senate, No. 58, submitted by Senator Beryl W.
Cohen of the Norfolk and Suffolk District, was number one of 13
proposed constitutional amendments on the calendar on July 20th.
An identical proposal, House, No. 1376, submitted by Representa-
tive David E. Harrison of Gloucester, was number ten on the cal-
endar. The convention took no action on this latter proposition
either on July 20th or at a subsequent sitting on August 30, 1966.

If approved by a joint constitutional convention of the next
General Court in either 1967 or 1968, the suggested amendment
will then appear on the ballot at the next following state election.
It will take effect if it receives a majority of the votes cast at
that time.

On August 31, 1966, the Senate approved an unnumbered omni-
bus order directing the Legislative Research Council to study and
report on several matters, including the subject of gubernatorial
disability. This order, reprinted on the inside cover of the first page
of this report, was adopted in concurrence by the House on the
same day.

Follows Federal Action in Same Area
There seems to have been little, if any, previous interest in the

question of gubernatorial disability in Massachusetts, at least in
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The proposed Massachusetts amendment is undoubtedly the re-
sult of the federal action in the same area. After many years of
study and several fairly recent incidents of presidential disability,
the United States Congress, on July 6, 1965, proposed a constitu-
tional amendment to correct this fault in the presidential succes-
sion procedure. The Massachusetts proposal, patterned quite
closely after the federal amendment, follows below:

“PROPOSAL FOR A LEGISLATIVE AMENDMENT TO THE CONSTI-
TUTION RELATIVE TO DISABILITY OF THE GOVERNOR.”

A majority of all the members elected to the Senate and House of
Representatives, in joint session, hereby declares it to be expedient to
alter the Constitution by the adoption of the following Article of Amend-
ment, to the end that it may become a part of the Constitution (if
similarly agreed to in a joint session of the next General Court and ap-
proved by the people at the state election next following):

ARTICLE OF AMENDMENT

recent years. A scrutiny of legislative calendars and bulletins of
the past decade discloses no attempts to meet the issue either by
constitutional or statutory means.

ART. . Whenever the governor transmits to the president of the
senate and the speaker of the house his written declaration that he is
unable to discharge the powers and duties of his office, the office of gov-
ernor shall be deemed to be vacant within the meaning of this Constitu-
tion.

"Whenever the chief justice and a majority of the associate justices
of the supreme judicial court, or such other body as the general court
may by law provide, transmit to the president of the senate and the
speaker of the house their written declaration that the governor is unable
to discharge the powers and duties of this office, the office of governor
shall be deemed to be vacant within the meaning of this Constitution.

“Thereafter, in either of the above cases, whenever the governor trans-
mits to the president of the senate and the speaker of the house his writ-
ten declaration that no inability exists such vacancy shall be deemed to
have terminated four days thereafter and the governor shall resume the
powers and duties of his office unless the chief justice and a majority
of the associate justices of the supreme judicial court, or such other body
as the general court may by law provide, transmit within said four days
to the president of the senate and the speaker of the house their writ-
ten declaration that the governor is unable to discharge the powers and
duties of his office. Thereupon the general court shall decide the issue,
assembling within forty-eight hours for that purpose if not in session.
If the general court within twenty-one days after receipt of the latter
written declaration, or, if the general court is not in session, within twenty-
one days after the general court is required to assemble, determine by a
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vote, taken by yeas and nays, of two-thirds of each house present and
voting thereon, that the governor is unable to discharge the powers and
duties of his office, the office of governor shall continue to be deemed to
be vacant; otherwise such vacancy shall be deemed to have terminated
and the governor shall resume the powers and duties of his office.

“The above provisions shall be applicable to the lieutenant governor
when the lieutenant governor in case of a vacancy is performing all the
duties incumbent upon the governor as provided in this Constitution.

“If a vacancy in the office of governor, as described in this Article, con-
tinues for six months and if such six-month period expires more than five
months prior to a biennial state election other than an election for gov-
ernor, there shall be an election of governor at such biennial state elec-
tion for the balance of the unexpired four-year term.”

For well over a century, American political scientists have been
troubled by the void in the presidential succession processes as they
concern disability. There has always been a clearly defined policy
on succession following the death of a president. But, although the
same section of the federal constitution which spells out the succes-
sion process in case of death also refers to disability (Art. II),
the fact remains that in the several cases of known disability, no
vice-president ever assumed or attempted to assume the powers
of the president.

Thus, President William Henry Harrison was completely bed-
ridden and disabled by a heart attack for nine days prior to his
death in 1841. President Zachary Taylor was similarly completely
incapacitated for five days before passing on in 1850.

It is common knowledge that Presidents Garfield and McKinley
were both assassinated. Few realize, however, that 80 days elapsed
between the time Garfield was shot and the time he died, and that
McKinley lingered on for eight days before he passed away.

In more recent times, President Woodrow Wilson was bedridden
and a semi-invalid for more than nine months prior to his death, a
period during which his wife was to all intents and purposes the
President of the United States. When Wilson’s Secretary of State
suggested that the President resign, the Secretary was dismissed
from the cabinet. Among other examples, President Warren Hard-

CHAPTER H. THE FEDERAL AMENDMENT

Long History of Presidential Disabilities
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ing was at least partially disabled for several days before his death
and one hundred and forty-three days elapsed between the time of
President Eisenhower’s heart attack and his announced recovery.

The instances noted above do not include the more than nine
hours of unconsciousness before President Lincoln finally died,
the two hours that President Franklin D. Roosevelt was comatose,
the period in which President Grover Cleveland was away from the
White House when he was operated upon for cancer of the jaw and
President Eisenhower’s absence from the White House because of
ileitis and then a minor stroke.

On every occasion listed above, the United States as a practical
matter was without a chief executive.

In times past, such a situation was not critical, particularly if the
disability existed for only a few hours or days. Even if it continued
indefinitely, no real harm was done beyond the confusion, delay
and uncertainty it was bound to cause.

However, in the modern world, the void occasioned by a presi-
dential disability would not only be intolerable. It could prove ex-
tremely dangerous to the country and to the world. The peril con-
fronting mankind and civilization because of the nuclear age is
terrifying. As former Attorney-General Herbert Brownell wrote
in 1958: “The realization has grown among thoughtful people that
our very survival in this age may rest on the capacity of the na-
tion’s chief executive to make swift and unquestioned decisions in
an emergency.” 1

In recent years, therefore, no concerted opposition has ever de-
veloped to an amendment which would fill the void. The only ques-
tion has been on its wording. The final draft passed by the Con-
gress on July 6, 1965, and submitted to the states reads as follows:

“Section 1. In case of the removal of the President from office or of
his death or resignation, the Vice President shall become President.

“Section 2. Whenever there is a vacancy in the office of the Vice Presi-

Need for Constant Executive Leadership

The Proposed Federal Amendment

1 “Presidential Disability; The Need for a Constitutional Amendment,” 68 Yale
L.J. 1958.
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dent, the President shall nominate a Vice President who shall take office
upon confirmation by a majority vote of both Houses of Congress.

“Section 3. Whenever the President transmits to the President pro
tempore of the Senate and the Speaker of the House of Representatives
his written declaration that he is unable to discharge the powers and
duties of his office, and until he transmits to them a written declaration
to the contrary, such powers and duties shall be discharged by the Vice
President as Acting President.

Section 4. Whenever the Vice President and a majority of either the
principal officers of the executive departments, or of such other body as
Congress may by law provide, tramsmit to the President pro tempore of
the Senate and the Speaker of the House of Representatives their written
declaration that the President is unable to discharge the powers and
duties of his office, the Vice President shall immediately aissume the
powers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore
of the Senate and the Speaker of the House of Representatives his written
declaration that no inability exists, he shall resume the powers and duties
of his office unless the Vice President and a majority of either the prin-
cipal officers of the executive department, or of such other body as Con-
gress may by law provide, transmit within four days to the President pro
tempore of the Senate and the Speaker of the House of Representatives
their written declaration that the President is unable to discharge the
powers and duties of his office. Thereupon Congress shall decide the
issue, assembling within forty-eight hours for that purpose if not in
session. If the Congress, within twenty-one days after receipt of the
latter written declaration, or, if Congress is not in session, within twenty-
one days after Congress is required to assemble, determines by two-
thirds vote of both Houses that the President is unable to discharge the
powers and duties of his office, the Vice President shall continue to dis-
charge the same as Acting President; otherwise the President shall resume
the powers and duties of his office.”

The proposed 25th Amendment has been ratified by every one
of the 31 state legislatures which have considered it Ariz.,
Ark., Calif., Colo., Del., Ha., Ida., Ind., Kan., Ky., La., Me.,
Md., Mass., Mich., Miss., Mo., Neb., N.H., N.J., N.M., N.Y., Okla.,
Pa., R.1., Utah, Vt., Va., W. Va., Wise.). Indications are that the
seven additional state ratifications required will be forthcoming
early in 1967.

Not everybody will agree that the federal amendment is perfect
or that it covers all contingencies. The Constitution itself was
and probably is today imperfect. But the amendment is without
doubt a vast improvement over what was at best a cloudy, con-
fusing and dangerous hiatus in the area of executive authority.



SENATE —No. 1145.1967.] 15

Great Britain. In connection with the proposed 25th Amend-
ment to the Constitution of the United States, the experience and
practice of Great Britain warrants brief mention. That country
throughout its centuries of monarchy has had several cases of
acknowledged physical or mental disabilities. In some instances,
these disabilities led to critical domestic difficulties.

By the Regency Act of 1937, the British Parliament provided
for a board of five, composed of the spouse of the Sovereign, the
Lord Chancellor, the Speaker of the House of Commons, the Lord
Chief Justice and the Master of the Rolls, to rule on the possible
disability of the Sovereign. By the terms of the Act, if any three
declare in writing that they are satisfied by evidence, including
evidence of physicians, that the Sovereign is incapacitated by
reason of infirmity of mind or body, then a Regency is created.
By the same process, the Regency can be disolved.

Colonial Precedents. The men who created American govern-
ment, both on the federal and the state levels, leaned heavily
upon their experiences with the mother country, England. They
dispensed with theories and practices against which they had re-
volted, but, at the same time, made good use of many forms and
procedures long a part of colonial government.

Thus, nearly every colonial charter provided for continuance of
executive authority by descent. Such charters were usually granted
to a person or persons and their “heirs, deputyes, commissioners
and assigns.” Seventeen colonial charters in effect before adop-
tion of the federal constitution had refined earlier language to the
point where each took precautions against possible gubernatorial
vacancies by granting succession rights to either a deputy-governor
or a lieutenant-governor. Many of these rights took effect in
cases of illness of the executive, a few in case of his absence.

All the 50 states have followed this prudent procedure. In most,
a lieutenant-governor takes over, while in the remaining states a
legislative leader succeeds to the office. However, although all the

CHAPTER 111. EXPERIENCE OF THE STATES

Historic Problems Involving Gubernatorial Disabilities
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states provide for succession in case of vacancy by death, im-
peachment, absence, disability or other reasons, few actually pro-
vide the machinery for determining if a vacancy exists because of
disability.

Gubernatorial Disability in the States. Various states have,
therefore, inevitably been required to resolve the issue of guberna-
torial disability without benefit of either constitutional or statutory
assistance. The following text briefly discusses the action taken in
several states when this problem has emerged.

New Hampshire. The state constitution (in language very simi-
lar to that of the Massachusetts Constitution) states that “When-
ever the chair of the governor shall become vacant, by reason of
his death, absence from the state or otherwise, the president of the
senate shall, during such vacancy, have and exercise all the powers
and authorities of the governor.” (Art. 49, Part II).

In 1890, when Governor Goodell became very ill, the President
of the New Hampshire Senate refused to assume the powers of
the governor on the grounds that there was no precedent for suc-
cession in that type of situation and that any action he might take
as governor could be attacked as illegal. The governor thereupon
asked the Attorney-General to “take such steps as you think
necessary to cause the president of the senate to exercise the
powers of the governor during the vacancy caused by my illness.”

Because the legal action which ensued had, and continues to
have, a strong impact on the issue of determination of guberna-
torial disability, the pleadings in the case are herewith set forth:

““Daniel Barnard, attorney-general of the State of New Hampshire, in
behalf of said state, complains against David A. Taggart, and says the
chair of the governor of said state has been and is vacant by reasons
of the sickness of His Excellency David H. Goodell, and his consequent
Inability to perform any of the duties of his office, and the said Taggart
is president of the senate of said state; yet said Taggart does not exercise
any of the powers and authorities which by the constitution and the laws
the governor is vested with but refuses to do so. Therefore, the plaintiff
prays for a writ of mandamus, or other appropriate and adequate process,
directed to said Taggart, requiring him to exercise the powers and au-
thorities of the governor during the vacancy, according to his duty in
the premises.” ( Attorney-General v. Taggart, 66 NH 362).

And the answer, also brief and to the point;



SENATE —No. 1145.1967.] 17

"The defendant says he does not exercise any of the powers and au-
thorities of the governor’s office, because his duty to do so is not settled
by any adjudication or conclusive evidence of record. He is ready to do
his duty when he has authoritative evidence as to what it is, and thereof
submits to the judgment of the court.”

The court stated that the “mischief designed to be prevented
was the suspension of executive government by the governor’s
death, absence from the state, or disability”, and unanimously
held that under the conditions which prevailed, the Constitution
directs the defendant “to exercise executive powers until the gov-
ernor resumes them.” It should be noted that the word “disability”
does not appear in either the New Hampshire or the Massachu-
setts constitutions at least in those sections concerned with
gubernatorial succession.

North Dakota. In the Taggart case, the decision of the court
was facilitated by a governor who acknowledged his disability
and recognized the court’s jurisdiction.

A subsequent case in North Dakota involved an unwilling gov-
ernor who challenged the court’s jurisdiction. In 1934, the Gov-
ernor of North Dakota was convicted of a felony, but was at liberty
pending an appeal. The state constitution listed impeachment as
the exclusive method for removal of a governor. On the basis of
the Taggart case, the state Supreme Court assumed jurisdiction,
and ruled that the governor had suffered a disability within the
meaning of the constitution and that the powers and duties of the
governor had “devolved upon the lieutenant-governor for the resi-
due of the term of office for which the respondent was elected or
until such disability be removed.” {Olson v. Danger 65 ND 68).

Nebraska. In 1960, Governor Ralph G. Brooks of Nebraska
suffered a terminal illness and was unable to perform the func-
tions of his office. In this emergency, widespread confusion existed
as to what procedure to follow. The lieutenant-governor said that
any "citizen could petition the Attorney-General for a hearing on
the issue. The latter’s administrative assistant disclaimed any
responsibility, contending that only a medical question was in-
volved. The issue was not resolved and the state’s business suf-
fered until the Governor died.

However, the Nebraska Legislature the following year created
a board to determine gubernatorial disability.
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Illinois. In November 1938, Governor Henry Horner suffered a
heart attack and spent several months in Florida, without regain-
ing his health. In April 1939, the lieutenant-governor proclaimed
himself acting governor, even though Horner had returned to
Illinois. However, Horner convened the legislature and the lieu-
tenant-governor did not press his claim. On October sth of the
same year, Horner’s secretary filed a “disability certificate”, but
the governor died the following day.

Louisiana. Probably the most tragic series of events involving
gubernatorial disability occurred in Louisiana in 1959.

In that year, it became evident that Governor Earl Long was
irrational, and at the urging of his family he entered a mental
institution in Galveston, Texas. The lieutenant-governor of Louisi-
ana took over the reins of government, but very hesitantly. Later,
on his wife’s petition, the Governor was committed to Mandeville,
a Louisiana state mental hospital. However, he thereupon dis-
charged the state superintendent of hospitals and the administra-
tor at Mandeville. Their successors declared him sane, and he
seized control of the government again, serving out his term.

Other States. Several more states have encountered difficulties
similar to those described above, although perhaps in lesser degree.
In Ohio, for instance, the Supreme Court did not follow the Tag-
gart case because the governor “had not voluntarily relinquished
the office.” (Wrede case, 77 Ohio 182). Most state courts, however,
have accepted the principle laid down by the Taggart case, namely,
that the existence of an executive vacancy is a question of law and
fact within the judicial jurisdiction.

Prevailing Methods for Determining Disability
It has already been pointed out that although every state in the

union has some sort of constitutional provision for succession to
the governorship under varying conditions death, resignation,
absence, impeachment, disability, “or for any other reason” —,

comparatively few spell out procedures for determining “disa-
bility”, or “vacancy because of disability.” Procedures in those
few states are described below.

Alabama. The constitution of the State of Alabama names the
lieutenant-governor to fill a vacancy in the governor’s office in case
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of the latter’s “removal from office, death or resignation.” (s. 127).
Later, in the same section, the constitution states that

“In case of the impeachment of the governor, his absence from the
state for more than twenty days, unsoundness of mind or other disability,
the power and authority of the office shall, until the governor is acquitted,
returns to the state, or is restored to his mind, or relieved from other
disability, devolve in the order herein named, upon the lieutenant-governor,
president pro tern of the senate, speaker of the house of representatives,
attorney-general, state auditor, secretary of state, and state treasurer . .

.”

The constitution also requires the Supreme Court of Alabama to
determine whether or not the governor is of unsound mind, if re-
quested to do so in writing by any two officials named in the pre-
vious section, exclusive of the official next in line of succession.

“The inability of the governor or person acting as governor shall be
determined by a majority of the supreme court on joint request of the
president pro tempore of the senate and the speaker of the house of
representatives . .

.” (Art. V. s. 26).

Though brief and simply worded, this provision is clear and all
inclusive.

“When the governor shall be absent from the state, or unable, from
protracted illness, to perform the duties of the office, the lieutenant-
governor shall discharge the duties of said office until the governor shall
be able to resume his duties .

.
.

Should a doubt arise as to whether a vacancy has occurred in the office
of governor, or as to whether any one of the disabilities mentioned in
this section exists or shall have ended, then the secretary of state shall
submit the question in doubt to the judges of the Supreme Court . .

.”

(Art. V, s. 131).

The section goes on to say that a majority vote of the court shall
be final and binding. The only possible fault to be found with this
process is that, as in Nebraska, noted below, the question of refer-
ral for determination of disability is decided by one man. In
Nebraska, it is the person next in the line of succession or the Chief

Thus, Alabama has gone only halfway in prescribing a method
for determining gubernatorial disability. Physical disability is ig-
nored.

Michigan. The 1963 constitution of the State of Michigan con-
tains the following provision:

Mississippi. The State of Mississippi deals with the problems in
simple, direct and uncomplicated constitutional language, as follows:
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Justice of the Supreme Court. In Mississippi, that responsibility is
vested in the Secretary of State.

Nebraska. As previously noted, the Nebraska gubernatorial dif-
ficulties of 1960 resulted in positive remedial action by the legis-
lature the following year. Under the terms of legislation enacted in
1961, a board is created to examine the governor to determine his
physical or mental ability to continue in office. The board consists
of (a) the Chief Justice of the Supreme Court of Nebraska, (b)
the director of the Nebraska Psychiatric Institute and (c) the
Dean of the College of Medicine at the University of Nebraska.
They may be convened whenever the person next in line of succes-
sion or the Chief Justice believes that the governor may not be
able to discharge his duties (R.S. 1965, s. 84-127).

This method represents a departure from the choice of the courts
as the determining agency. Also, it will be noted that the de-
termining procedure is statutory, not constitutional.

New Jersey. This state’s constitution provides that
whenever for a period of six months a governor in office

shall have remained continuously absent from the state, or shall have
been continuously unable to discharge the duties of his office by reason
of mental or physical disability, the office shall be deemed vacant. Such
vacancy shall be determined by the Supreme Court upon presentment to
it of a concurrent resolution declaring the ground of the vacancy, adopted
by a vote of two-thirds of all the members of each house of the legisla-
ture . .

.” (Art. V, s. 1, f8).

Although it may be possible to consider absence from the state
somewhat lightly, it is difficult to place disability in the same cate-
gory. An absent governor is nevertheless able to keep his hands on
the reins of government by modern methods of communication; a
governor completely bedridden, mentally or physically incapaci-
tated, may be unable to discharge the duties of his office. The New
Jersey constitution draws no distinction between these two situa-
tions.

North Carolina. Here, as in Alabama, physical and mental in-
capacity are not treated alike. Thus, the governor may, by written
statement, declare himself physically unable to perform the duties
of his office, but no one else may initiate steps to determine his
physical condition. However, the legislature, by a two-thirds vote
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of each house, may call a joint session to determine mental in-
capacity. At such a session, the governor may appear, if he wishes,
and the decision shall be made by a majority vote of each house
(N.C. Const, Art.. 11l s. 12).

The same section declares that the lieutenant-governor shall suc-
ceed to the office of governor, but that further succession shall be
prescribed by law. The North Carolina legislature has enacted such
a succession statute (G.S. 147-11.1).

Oregon. It will be remembered that Nebraska in 1961 departed
from previous procedures in other states in two important partic-
ulars. First, the determination authority was granted to a special
board rather than to the courts; and, second, the procedure is laid
down by statute rather than by the constitution.

Actually, Nebraska followed the course of Oregon. Neither state
constitution mentions the word “disability” in reference to guber-
natorial vacancies (nor does the Massachusetts Constitution). The
significant 1959 Oregon statute reads as follows:

“Whenever it appears that the Governor is unable to discharge the
duties of the office, the person next in line of succession to the office of
Governor or the person who is Chief Justice of the Supreme Court of
Oregon may call a conference consisting of the person who is Chief Justice,
the person who is superintendent of the state hospital in Salem and the
person who is dean of the University of Oregon Medical School .

. . After
the examination . . . they shall conduct a secret ballot and by unanimous
vote may find that the Governor is temporarily unable to discharge the
duties of his office.” (R.S. 176.040).

Among other provisions, the statute designates a successor and de-
scribes the procedure for removing the disability.

Since the wording and determination process were copied almost
entirely by Nebraska two years later, it is obvious that the same
criticism directed to Nebraska likewise applies to Oregon. That is,
the responsibility for initiating the determination process rests in
one individual, either the next in line of succession or the Chief
Justice of the State Supreme Court. Sound and impartial practice
would seem to demand multiple responsibility for so weighty a de-
cision.

Limited Determination Procedures
A few other states provide a semblance of a determination
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process. Thus, the constitutions of Alaska (Art. 111, s. 12) and
Texas (Art. IV, s. 3a) state that the procedure shall be prescribed
by law, but no laws on the subject have been passed. A Wisconsin
statute provides that any public office shall become vacant upon
“the decision of a competent tribunal adjudging (the holder) in-
sane.” (Wise. Stat. 17.03). Another Wisconsin statute spells out
the procedure to be followed in removing a public officer (Wise.
Stat. 17.16). However, there is strong question as to whether either
statute applies to the governor. In any event, neither provides for
removal in case of physical disability.

In 1965, the senate of the State of Pennsylvania passed a deter-
mination bill (No. 319). Under its terms, the Auditor General,
State Treasurer and Attorney-General, if unanimously agreed,
could refer the question of gubernatorial disability to a board
consisting of (a) the Chief Justice of the State Supreme Court,
(b) the President Judge of the Superior Court and the ranking
Associate Judge of the Supreme Court who was elected as a mem-
ber of the same political party as the Governor. This tribunal by
majority vote was empowered to render a final decision on the
physical or mental disability of the chief executive.

However, the bill died in the House Judiciary Committee.
In 1966, California established a “Commission on the Governor-

ship”, composed of (a) the President Pro Tern of the Senate, (b)
Speaker of the Assembly, (c) the President of the University of
California and the Chancellor of the California State Colleges.
This commission is given exclusive authority to petition the State
Supreme Court on any question of gubernatorial disability or
vacancy in the office. However, the creation of this commission
is subject to voter approval and will then become effective only if
voter approval is also given a measure revising portions of the
state constitution.

One of the most important and distinguished political science
organizations in the United States, the National Municipal League,
has been publishing model state constitutions since 1921. Admit-
ting the nonexistence of a “model” or “typical” state, these con-
stitutions are designed only to be of practical assistance to people

Treatment in Proposed Model Constitution
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interested in improving the actual constitutions of their particular
states. It is interesting to note the following language in the
latest 1963 model constitution:

“When the governor is unable to discharge the duties of his office by
reason of impeachment or other disability, including but not limited to
physical or mental disability, or when the duties of the office are not
being discharged by reason of his continuous absence, the presiding officer
of the legislature (senate) shall serve as acting governor . .

.” (Art. V,
5.08 b).

“The supreme court shall have original, exclusive and final jurisdiction
to determine absence and disability of the governor or governor-elect and
to determine the existence of a vacancy in the office of governor and all
questions concerning succession to the office or to its powers and duties.”
(Art. V, 5.08 e).

Although the proposed federal amendment on determination of
presidential disability will undoubtedly trigger similar action re-
garding state governors, several complicated issues are responsible
for the widespread state inaction in this area up to this time.

Questionable Language of State Constitutions
Many state constitutions are written in language which is some-

what ambiguous or in language, which though clear in colonial
days, is somewhat less than clear today. Moreover, many people
are under the impression that the question of gubernatorial dis-
ability is adequately dealt with in their constitutions, when it is
more likely that the opposite is the case. In any event, constitu-
tions are regarded as hoary, venerable, authoritative, and not to
be tampered with. For that reason, the amendment process in
every state is usually a difficult and lengthy one, and probably
rightfully so.

Massachusetts Ccmstitutional Provisions
The Massachusetts Constitution, written by John Adams, who

had so important a role in writing the federal constitution a decade
later, is, nevertheless, not completely clear and explicit in all areas.
For instance, in referring to gubernatorial vacancies, it states:

CHAPTER IV. ISSUES INVOLVED IN ESTABLISHMENT OF
DETERMINATION PROCEDURE
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“Whenever the chair of the governor shall be vacant, by reason of his
death, or absence from the Commonwealth, or otherwise, the lieutenant-
governor, for the time being, shall, during such vacancy, perform all
the duties incumbent upon the governor, and shall have and exercise all
the powers and authorities, which by this constitution the governor is
vested with, when personally present.” (Part the Second, Chapter 11,
Sect. 11, Art. III).

In spite of several amendments on gubernatorial powers and
the line of succession, the above language has never been changed.
Thus, to validate a vacancy by reason of resignation or impeach-
ment, reference must be made to the phrase “or otherwise,” and
the further question arises as to whether “vacancy by reason of
physicial or mental disability” may likewise be read into the same
phrase.

Furthermore, it is difficult to comprehend what the title and
salary of the successor shall be in any type of gubernatorial va-
cancy.

For instance, does the successor become “Governor” or “Acting
Governor?” Perhaps the distinction may depend upon whether
the vacancy is definitely for the duration of the term, or whether
it may be only temporary. Thus, a lieutenant-governor who as-
sumes office when the chief executive dies might properly be called
“governor,” while one who fills in during an absence would be only
an “acting governor.” However, the Massachusetts Constitution
draws no distinctions of any kind. In fact, it is silent on this
matter. It does not explicitly answer the question of whether a
successor assumes the office or only the duties of the office.

In actual practice, permanent vacancies have occurred seven
times in Massachusetts, five as the result of death and twice follow-
ing resignations of governors, the last such episode in 1896. On
every occasion, the successor called himself “Acting-Governor.”

A similar question arises as to the salary of the successor. If he
performs all the duties of the office and has all the power and
authority conferred by the office, should he not receive the salary
of the office? Again, the constitution is silent. Again, perhaps, the
issue should be decided by whether or not the succession is of
short duration, as in case of temporary absence, or whether it is
for the remainder of the term.

An examination of the State Treasurer’s records of the most
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recent succession discloses that Roger Wolcott, who became acting
governor of Massachusetts in March 1896 because of death of the
incumbent, was paid only his lieutenant-governor’s salary.

Whereas Massachusetts has always called the successor “Acting
Governor”, the federal practice has always been exactly to the
contrary. The issue first arose in 1841, when President Harrison
died and was succeeded by John Tyler. The latter assumed the
title of “President”, and every vice-president since that time who
has succeeded a deceased chief executive has done the same.

Tyler’s action aroused a storm of protest at the time. The con-
stitutional language was unclear; “In case of the removal of
the President from office, or of his death, resignation, or inability
to discharge the powers and duties of the said office, the same
shall devolve on the Vice-President . .

.” (Art. 11, s. 1, C1.6).

In 1841, there was no surviving member of the original Con-
stitutional Convention so that it was impossible to obtain a first-
hand account of the convention’s intent. The crux of the matter
rests on the interpretation of the words “the same” in the succes-
sion clause; is the antecedent of “the same” to be construed as
“powers and duties” or “the said office?” In 1841, former Presi-
dent John Quincy Adams wrote in his diary that he had called on
Mr. Tyler “who styles himself President of the United States, and
not Vice-President acting as President, which would be the cor-
rect style.” It may be significant that of the 13 original states,
eleven, including Massachusetts, seem to have disagreed with Mr.
Tyler, in that they all call their successors “acting governors.”

The proposed 25th Amendment clarifies the situation, and, in-
directly reproves Mr. Tyler, by calling the president’s successor
“Acting President.”

It will be noted that the language of clause 6 above does not
differ perceptibly in apparent meaning from the language of the
Massachusetts Constitution, which states that the “lieutenant-
governor shall . . .

perform all the duties incumbent upon the
governor, and shall have and exercise all the powers and au-
thorities .

..”

If comparisons are made at all, it would seem that the Massa-

Federal Practice
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chusetts wording is probably stronger than the federal. Yet, in
Massachusetts the successor is only “acting”, while in Washington
he is “Mr. President.”

Political scientists and governmental experts have supported
both sides of the argument for many years with equal logic.

Statutory Determination
The belief in some quarters that, unless forbidden by the con-

stitution, provisions for determination of gubernatorial disability
may be made by statute, possibly accounts for the lack of state
action.

The argument made is that such statutory action dies not amend
a constitution, but merely clarifies it. As already noted, Nebraska
and Oregon have both made statutory provision for determining
gubernatorial disability. Governor Hatfield of Oregon, in referring
to his state’s action, said “these statutes were not passed under any
constitutional authority, nor, in my opinion, were they prevented
by any constitutional provision.”

The Massachusetts Constitution states that:

“full power and authority are hereby given and granted to the said
general court, from time to time, to make, ordain, and establish, all
manner of wholesome and reasonable laws, statutes, and ordinances .

. .;

so as the same shall not be repugnant or contrary to this constitution
(Part the Second, Chapter I, Art. IV).

There would seem to be no constitutional objections to statutory
action in Massachusetts.

Court Jurisdiction Over Vacancy Problems
Another factor bearing on state refusal to take affirmative action

in the area of disability determination is the belief that the courts
will step in if the occasion demands. Apart from relatively minor
illnesses to which all mankind is subject, there have been compara-
tively few instances of true gubernatorial disability. When the
issues have been presented to them, state supreme courts have
generally followed the Taggart case in New Hampshire. It is un-
derstandable, therefore, that even those most knowledgeable in
government have exhibited no particular concern over this issue.
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A comparison of the proposed state amendment with the pro-
cedures in other states and with the proposed 25th federal amend-
ment leads to the conclusion that the Massachusetts plan is prob-
ably too loosely drawn to warrant acceptance in its present form.
Constitutional Structural Weaknesses

To begin with, the measure provides that when a disability
vacancy exists, it shall be treated as other types of gubernatorial
vacancies are treated by the constitution.

It has already been noted that the constitution is unclear or
ambiguous in these areas. Thus, although Massachusetts successors
to gubernatorial vacancies have always been referred to as “Acting-
Governors,” there is really nothing definitive in the language of
the constitution which would legally justify one title over another.
Furthermore, there certainly is strong doubt as to whether a suc-
cessor should receive the salary of the office. As noted, the federal
amendment clarifies the problem to some degree by labelling the
successor “Acting President.”

If the state constitution is to be amended, it would seem only
proper to avoid and eliminate all ambiguities.

No Provision for Referral to Supreme Court
However, there are other, more obvious weaknesses in the

proposed state amendment.
It is clear enough that the Supreme Court may find a governor

disabled under the terms of the amendment. But the amendment
is silent as to the method by which the Supreme Court may take
jurisdiction there are no specific provisions for referral. In
all other instances where the court renders an opinion or makes a
finding, it is on matters submitted to it by attorneys for findings,
or by either house of the legislature, the governor, or by the
executive council for an advisory opinion. For the court to as-
sume jurisdiction on its own initiative would be at variance with
the traditional concept of American jurisprudence.

The proposed amendment omits any mention of a method of

CHAPTER V. WEAKNESSES IN PROPOSED
MASSACHUSETTS AMENDMENT
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referral to the court. It would seem quite naive to anticipate that
the court would take upon itself the onus of so fateful a decision.
Its members are far removed, in atmosphere, if not physically,
from the governor’s office. They rarely have direct contact with
him. They could not know, as could his own staff or legislative
leaders, even department heads, that a governor was acting
strangely.

Of the relatively few states which do set up determination pro-
cedures, four refer the question to their supreme courts. In every
instance, the method of referral is spelled out; by state officials
(Ala., Mich.), by the state secretary (Miss.), and by two-thirds
vote of the legislature (N.J.).

The lack of a method of referral would seem to constitute a
serious flaw in the Massachusetts amendment.

In 1957, a Wisconsin Legislative Reference Library report listed
three prerequisites to a proper determination procedure; 1

1. A method of initiating an investigation;
2. Authority to call the investigation on the part of a person

or body generally available; and
3. A body of qualified persons to make the investigation and

rule on the physical or mental condition of the governor.
The Massachusetts proposal, as noted, contains only the last of

these three prerequisites.

Ambiguous Language Concerning the Court’s Findings
According to the language of the amendment, the governor would

be declared disabled “whenever the Chief Justice and a majority
of the associate justices . . . find him unable to discharge the
powers and duties of his office.” The sponsors of the amendment
agree they intended that a majority vote of the seven supreme
court justices should prevail.

As written, this intention is not realized. Instead, “the chief
justice and a majority of the associate justices” can clearly be in-
terpreted in only one way, namely, the chief justice and four of
the remaining six associates or a total of five votes.

1 “Succession to the Governorship in Wisconsin, ” Informational Bulletin no.
155, Oct. 1957.
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As a matter of fact, it appears that the language gives the chief
justice a veto over his six associates. The phrase “The Chief
Justice and” implies that he must be one of the majority, or no
affirmative finding is possible.

The four states which presently provide for supreme court de-
termination of disability all require only a majority vote to vali-
date their findings.

Supreme Court and “Separation of Powers”
The choice of the Supreme Court as the determining body does

not constitute a structural flaw in the proposed state amendment,
but may well be attacked on philosophical grounds. The federal gov-
ernment, and every state government, is constituted as a system of
checks and balances. Each is composed of three distinct and
separate bodies of authority, namely, legislative, executive and
judicial. These three branches of government serve as a check on
each other and each is supreme in its own area. The doctrine of
“separation of powers” is long established in federal and state
governments by constitution, statute, history or precedent. In
Massachusetts it is spelled out in the constitution (Part the First,
Art. XXX).

Many able political scientists believe that determination of
executive disability by the courts would constitute a violation of
the principle of separation of powers. For that reason, they point
out, United States Supreme Court Justices have rarely been called
upon or agreed to serve in other capacities. There have been ex-
ceptions, such as Chief Justice Warren’s tour of duty as chairman
of the special commission which investigated the assassination of
President Kennedy. Even in this instance, however, the Chief
Justice could not bind the other eight associate justices, and it
could hardly be argued that the investigation was an infringement
of executive prerogative. On the other hand, the determination
of executive disability is directly related to the conduct of the
affairs of the executive branch of government.

When a new federal amendment was being discussed in 1958
as the result of President Eisenhower’s illnesses, the United States
Supreme Court was generally mentioned as the body to study and
decide the question of presidential disability. Chief Justice Earl
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Warren brought such discussion and thought to an abrupt halt
when he wrote “It has been the belief of all of us that because of
the separation of powers in our government, the nature of the
judicial process, the possibility of a controversy of this character
coming to the Court, and the danger of disqualification which
might result in the lack of a quorum, it would be inadvisable for
any member of the Court to serve on such a Commission . . I’ 1

In the light of these considerations, the determination board
procedure followed in both Nebraska and Oregon may offer pos-
sibilities as an alternate approach to the issue of determination of
gubernatorial disability.

Supporters of the pending amendment emphasize that respon-
sible and effective government requires a quick and logical pro-
cedure for determining gubernatorial disability.

They argue that a vacuum in government is to be just as much
abhorred as a vacuum in nature. To arguments that the need has
never arisen in most states, certainly not in Massachusetts, they
point to the experiences of Louisiana, Illinois and other states. In
opposition to a statutory course of action proponents point out
that such a solution might be found unconstitutional and the
safest way is the constitutional way. While statutory procedure
would probably be valid, good government requires the safety
provided by a constitutional amendment. To the argument that
if the occasion arises the courts would probably intervene, they
say that no guarantee exists as to what the courts might do.

No discernible organized opposition to the proposed amendment
exists in Massachusetts. There are at least two reasons for this
situation. First, there is little interest in the issue, and, second,
opinion on the matter seems to be that if it is good enough for

Pro
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CHAPTER VI. ARGUMENTS FOR AND AGAINST
MASSACHUSETTS PROPOSAL

i Herbert C. Brownell, “Presidential Disability,” 68 Yale LJ 199-1958.
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the federal government, it is good enough for Massachusetts.
On the latter point, the need for a determination process in any

state cannot be compared to the need for determining presidential
disability.

And finally, there can be little question but that the Massachu-
setts Supreme Court would probably step in if occasion demanded,
particularly if called upon by either house of the General Court,
the Executive Council or the Attorney-General.




