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Chap. 88. Resolve providing for an investigation and study by a special

COMMISSION RELATIVE TO THE NEED FOR AMENDMENT, REVISION OR
SIMPLIFICATION OF THE CONSTITUTION OF THE COMMONWEALTH.

Resolved, That an unpaid special commission, to consist of three members
of the senate, live members of the house of representatives, and eight persons
to be appointed by the governor, of whom three shall hold or have held elective
state, county and municipal office, respectively, one shall be selected from a
list furnished by the Massachusetts Bar Association, one shall be selected
from a list furnished by the Boston Bar Association, and one shall be a pro-
fessor of constitutional law at an accredited law school, is hereby established
tor the purpose of making an investigation and study relative to the need for
amendment, revision or simplification of the constitution of the commonwealth.

Said commission shall, in the course of its investigation and study, consider
current and recent proposals for amendments to the constitution and shall
prepare and distribute such materials relative to constitutional problems and
proposals for amendments as will in its opinion contribute to citizen under-
standing of such matters.

Said commission may travel without the commonwealth. Said commission
shall report from time to time to the general court the results of its investiga-
tion and study and its recommendations, if any, together with drafts of
legislative proposals for amendment to the constitution necessary to carry
its recommendations into effect by filing the same with the clerk of the
senate. Said commission shall file its initial report not later than the fourth
Wednesday of March, nineteen hundred and sixty-three and its final report
not later than the fourth Wednesday of March, nineteen hundred and sixty-
seven.

Approved May 18, 1962.

Qlljr fflommmuwalth of Masaadmaptts

RESOLVE CREATING THE COMMISSION
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Appointed by the President of the Senate:

Senator Mario Umana, East Boston, Chairman
Senator Joseph D. Ward, Fitchburg

Appointed by the Speaker of the House:

*Rep. James A. O’Brien, Jr., Fall River, Vice-Chairman
Rep. Thomas F. Fallon, Clinton
Rep. William M. Bulger, South Boston
Rep. David H. Locke, Wellesley

Appointed by the Governor:

Hon. George L. Allen, Canton
Alan J. Dimond, Esq. Brookline
Walter H. Gilday, Esq. Brockton
Reuben Goodman, Esq. Watertown
Professor Albert M. Sacks, Belmont
Professor John D. O’Reilly, Jr., Newtonville
Mrs. Melvin Thorner, Quincy
Hon. Howard Whitmore, Jr., Newton Highlands

Morris M. Goldings, Esq., Counsel
Ruth E. Nelson, Secretary

C

Senator William I. Randall, Framingham

Qlljp (Cnmmoiuuralth of fUassarhuscttH

MEMBERSHIP AND STAFF OF THE COMMISSION
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March 22, 1967.
To the Honorable Senate and House of Representatives:

The Commission submits herewith the Final Report of its investi-
gation and study relative to the need for amendment, revision or
simplification of the Constitution of the Commonwealth.

In the Initial Report of the Commission submitted March 27,
1963, certain general conclusions were made concerning the status
of proposals for revision of the Constitution of the Commonwealth
as of that time. The Commission found that there was no pressing
need for amendment of the Declaration of Rights and no popular
suggestion that such a need existed. The report continued as follows:

•‘The structure of government provisions, however, have been the sub-
ject of considerable recent attention; and the Commission concludes that
there is need for constitutional amendment in specific areas concerned
with governmental structure. The Commission has reached this con-
clusion with full knowledge of the importance of maintaining the dis-
tinction between constitutional provisions and statutory enactments. In
all proposals for a revision of the Constitution, the ideal should remain
to restrict the area of constitutional amendments to those which are
deemed so basic and so potentially tempting in moments of political
stress that they should be difficult to change. Recognizing this distinction,
the Commission must also note that matters which have already, wisely
or not, been incuded in the constitution must be dealt with by constitu-
tional amendment if change is needed.”

In its detailed analysis of proposals officially presented for con-
sideration by the General Court from 1945 through 1963, the fol-
lowing general subject matters of proposed amendments were
delineated:

“1. The structure of government.
(a) The executive branch.
(b) The legislative branch.
(c) The local government.

2. Fiscal affairs.
3. Electoral matters.
4. The Declaration of Rights.

(Cmunimum'ctlih of Hlaaßarituspttß

FINAL REPORT OF THE SPECIAL COMMISSION ON
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5. The amendment procedure.
6. Technical legal matters”.

In the nearly four years since the filing of the Initial Report, a
substantial number of important constitutional amendments have
been approved.

Eighty-second Amendment providing for the four year term for
Governor, Lieutenant Governor, Secretary, Treasurer, Attorney
General and Auditor:

Eighty-third Amendment authorizing the General Court to pro-
vide for continuity of government in periods of emergency;

Eighty-fourth Amendment requiring a two-thirds vote for the
giving, loaning or pledging of the credit of the Commonwealth:

Eighty-fifth Amendment authorizing either the Governor or the
Council to request advisory opinions from the Justices of the Su-
preme Judicial Court:

Eighty-sixth Amendment providing for the joint election of the
Governor and Lieutenant Governor:

Eighty-seventh Amendment providing for the Executive Reor-
ganization Plan Procedure for the Executive Department;

Eighty-eighth Amendment providing that the industrial develop-
ment of cities and towns is a public function;

Eighty-ninth Amendment establishing Home Rule for cities and
towns in the Commonwealth.

In the light of this intensive period of constitutional change and
in recognition of the view of some that additional specific amend-
ments and general constitutional revision remain deserving the
attention of the public, the Commission determined that its Final
Report should be devoted exclusively to the subject of modifying
the amendment procedure itself. In so doing, it hopes to contribute
to improving the mechanism of constitutional reform.

In what may be viewed as its most significant proposal (Part 5
and Appendix D) authorizing the General Court to enact a Popular
Constitutional Convention Enabling Act and requiring such an enact-
ment at specified intervals, the Commission wishes to emphasize
two points. First, the proposal does not imply that such a power is
lacking in the General Court now by virtue of long tradition and
judicial decision. Rather, the proposal would make explicit and in
some respects clarify this authority. Second, the choice of the year
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1974 as the first year for a mandatory enactment of a Popular Con-
stitutional Convention Enabling Act was not intended to be inter-
preted as either a recommendation for the holding of such a con-
vention at that time or a recommendation against the holding of
such a convention before that date. The date was precisely chosen
as the first gubernatorial election year following the earliest date
on which the proposed constitutional amendment authorizing the
convention enabling act can take effect under present amendment
procedures.

Drafts of proposals for Articles of Amendment to the Constitu-
tion of the Commonwealth are attached hereto as Appendices A,
B, C, and D.

Respectfully submitted,

Sen. MARIO UMANA,
Chairman

Sen. JOSEPH D. WARD
Sen. WILLIAM I. RANDALL
Rep. JAMES A. O’BRIEN, Jr.,

Vice-Chairman
Rep. THOMAS F. FALLON
Rep. WILLIAM M. BULGER
Rep. DAVID H. LOCKE
Hon. GEORGE L. ALLEN
ALAN J. DIMOND, Esq.
WALTER H. GILDAY, Esq.
REUBEN GOODMAN, Esq.
Professor ALBERT M. SACKS
Professor JOHN D. O’REILLY, Jr.
Mrs. MELVIN THORNER
Hon. HOWARD WHITMORE, Jr.
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The present procedure for the adoption of specific amendments
to the Constitution of the Commonwealth is set forth in Article
48 of the Amendments, as amended by Article 74 and Article 81
of the Amendments. This procedure was first adopted by the Con-
stitutional Convention of 1917 1918. The legislative amendment
portion of the procedure, however, was itself based upon a much
earlier specific amendment procedure. For this reason, and in
order to form the basis for considering the adequacy of the pres-
ent procedure, a brief history of Constitutional Amendment pro-
cedures in Massachusetts is useful.

The history of Constitutional Amendment procedures in Mas-
sachusetts is, in a very accurate sense, a history of the Constitu-
tion itself. This history began in the 1770’s with an unsuccessful
attempt to draft a Constitution undertaken by the General Court
which had “resolved itself” into convention in 1777. This effort
was unsuccessful because the people, to whom the draft Constitu-
tion was referred in town meetings throughout the Common-
wealth, rejected it. While there have been various interpretations
of the reasons for this rejection, one reason explicity stated in
the return of the Town of Beverly was the omission in the draft
Constitution of any method by which the Constitution could be
amended. The specific objection merits quotation in the light of
later history and recent proposals:

“We cannot dismiss it without observing the want of an article we
think any constitution that is confirmed and ratified by the people ought
to contain. We mean one, by which it shall be provided that on a certain
day in the year 1798 or such time as may be judged best a, Convention
cnosen by the people at large, distinct from the General Court, shall be
held, to determine on such amendment, alteration, addition, or easement,
as should be found just; such innovations to have the sanction of the
people; and that after other (sic) twenty years the constitution shall
again be taken up in the same manner, and so on successively. This, if
any known method can, might in time perfect a constitution and secure
it inviolate.”!

(Fljp (Commonuu'altfj of maaoarljuaettß

1. Brief History of the Amendment Procedure.

1 Return of the Town of Beverly, 1778, Massachusetts State Archives, Volume
156.
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The objection of the Town of Beverly must have had wide-
spread support. This can at least be inferred from the fact that
the next effort at Constitution making in Massachusetts, the Con-
vention of 1779 and 1780, proposed as Part the Second, Chapter
VI, Article 10 of the Constitution which became the Constitution
of the Commonwealth, the following provision:

“In order the more effectually -to adhere to the principles of the consti-
tution, and to correct those violations which by any means may be made
therein, as well as to form such alterations as from experience shall be
found necessary the general court which shall be in the year of our
Lord one thousand seven hundred and ninety-five, shall issue precepts
to the selectmen of the several towns, and to the assessors of the unin-
corporated plantations, directing them to convene the qualified votes of
their respective towns and plantations, for the purpose of collecting their
sentiments on the necessity of revising the constitution, in order to
amendments.

“And if it shall appear by the returns made, that two thirds of the
qualified voters throughout the state, who shall assemble and vote in
consequence of said precepts, are in favor of such revision or amendment,
the general court shall issue precepts, or direct them to be issued from

_ the secretary’s office to the several towns to elect delegates to meet in
H convention for the purpose aforesaid.

“The said delegates to be chosen in the same manner and proportion
as their representatives in the second branch of the legislature are by
this constitution to be chosen.”

The largely unfair story, to the effect that the Massachusetts
Constitution lacked provision for amendment because John Adams,
its principal draftsman, could not believe that anything he wrote
would ever need revision, is doubtful history. James Bowdoin,
who was the President of the Constitutional Convention of 1779

1780, said in his address at the close of the deliberations:
“It is here to be remembered, that on the expiration of fifteen years, a

new Convention may be held, in order that such amendment may be made
in the plan you may now agree to, as Experience, that best Instructor,
shall then point out to be expedient or necessary.”!

Pursuant to the provision quoted above, the General Court in
1795 passed a resolve calling for the taking of the census of the
people on the revision of the Constitution. Resolves 1794 1795,

A Chapter 62. The vote showed that a majority of the people were
in favor of a convention, but the requirement of a two-thirds
vote proved to have been an important one and no convention
was authorized. The “1795 provision” therefore became obsolete

i Journal, 1779 1780 Convention, page 217.
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and with it passed what, from a literal reading of the document,
was the only opportunity to amend the Constitution.

Massachusetts was not the only state whose Constitution dates
from the formative period of the 1770’s and 1780’s which lacked
a specific provision for constitutional amendment. Six of the fif-
teen constitutions written before 1787 lacked such a provision.
See Bulletin no. 35 “The Amendment and Revision of State Con-
stitutions” in Bulletins of the Commission to Compile Informa-
tion for the use of the Constitutional Convention (Boston, 1918—
1919), Volume 2.

The Constitution of the Commonwealth did contain in its pre-
amble and in Article VI of its Declaration of Rights statements
granting to the people generally a “right to alter the government,
and to take measures necessary for their safety, prosperity and
happiness” and “an incontestable, unalienable and indefeasible
right to institute government; and to reform, alter or totally
change the same, when the protection, safety, prosperity and hap-
piness require it.” The convention methods were so instinctive
to the constitutional fathers of Massachusetts and of the United
States that the omission of a specific provision for conventions
other than the 1795 “second look” is not so significant as literal
readers of legal documents might have claimed.

Provision for a specific amendment procedure to the Constitu-
tion dates, therefore, not from the original document but from
an amendment placed in it by the first revisionary constitutional
convention held in 1820. A considerable amount of debate occurred
over the proposal which eventually became the Ninth Amendment
to the Constitution of the Commonwealth. At the urging of one
of the delegates, Daniel Webster, the first specific amendment
procedure for Massachusetts required that a proposal for amend-
ment be made in the General Court and agreed to by a majority
of the Senators and two-thirds of the members of the House
present and voting thereon with the votes taken by the yeas and
nays and then published. The proposal was then required to pass
by the same voting procedure “in the General Court next chosen”.
If it passed the second General Court, it would be submitted to
the people and would be approved if ratified by a majority of
the qualified voters voting thereon at meetings called for that
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purpose. Webster stated that his purpose in requiring the several
provisions, particularly the two-thirds vote in the House, was to
insure “the permanency of the Constitution”, the “great articles”
of which “were so established as to need no alteration”. Webster
stated that a provision for a general revision of the Constitution
was unnecessary and that the only change in the Constitution would
be “plain, sensible and useful alterations” which public opinion
would force on the two General Courts as needed. He stated that
he would rather there be no amending provision at all than one
through which the whole Constitution might “be constantly under
amendment (with) every change of party.” He did agree to a
bare majority provision for the Senate, much to the dislike of
some colleagues who did not share his views of the comparative
“Safety” of that body. Those who wished a less arduous amend-
ment procedure opposed the two-thirds requirement for the
House on the grounds that it violated the Declaration of Rights
and was inconsistent with the premises of majoritarian popular
government.

The Ninth Amendment provided the mechanism by which every
change in the Constitution of the Commonwealth for a century
was brought about thirty-five Amendments, the Tenth through
the Forty-fourth. It should be pointed out, however, that the
requirement of passage by successive general courts existed at a
time when the General Court was elected annually, as were all
constitutional offices. The maximum time which could elapse,
therefore, between the submitting of a proposal in the assembling
of a General Court in January and its presentation to the people
in elections held for ratification would not exceed two years.
In fact, the period of time elapsed was usually much less because
of the fact that the elections held for constitutional amendments
were commonly those held in the spring of each year, in the
month of May. Thus the elapsed time between January of one
year and May of the next year was less than eighteen months
until 1877 when it became traditional to hold the election as part
of the November elections. Even after 1877, the maximum elapsed
time was never more than 20 months.

The amendment procedure next became a central in Massachu-
setts constitutional history with the efforts to call a constitutional
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convention in 1833 and a successful calling of a convention in
1853. At both times, the mere existence of the Ninth Amendment
was cited by opponents of the convention bills as legal grounds
upon which to consider the holding of a convention as an uncon-
stitutional act. This debate, which is beyond the scope of this
report, was resolved in a practical manner by the holding of a
convention in 1853. While it is true that the 1853 convention
was a failure in the sense that its proposals placed upon the
ballot were all defeated, the procedural mechanism by which the
1853 convention was called and the argument in favor of its con-
stitutionality made by the majority of a joint committee report
(Senate No. 36 of 1852) constituted valuable historical precedents
for the more successful constitutional convention of 1917 1919.

The amendment procedure was again the subject of great de-
bate in preparation for the 1917 convention. One of the great
issues of the day was the cause of “more democracy”. One of
the specific proposals of those campaigning for direct democracy
was the popular initiative, the popular referendum, and the pop-
ular recall. While these proposals had almost as many variations,
at times, as they had advocates, in Massachusetts the debate cen-
tered over the proposals for incorporating into the Constitution
a procedure for the popular initiative of legislation and of con-
stitutional amendments and the popular referendum on legislation
enacted by the General Court. A substantial portion of the time of
the convention was devoted to what became the most complicated
provision in the Massachusetts Constitution, and considered by
many to be the most complicated provision in any state constitu-
tion, Article Forty-eight. It is the present method of specific
amendment to the Constitution and has resulted in the adoption
of twenty-three specific amendments, the Sixty-seventh through
the Eighty-ninth. The Forty-eighth Amendment necessarily an-
nulled the Ninth Amendment which has been in effect for nearly
a century.

It is clear from the specific provisions of the Forty-eighth Amend-
ment that the form of constitutional amendment procedure adopted
in the 1820 convention had a considerable hold upon the dele-
gates in 1917-1918. Thus, there is the requirement that the
amendment be considered in two successive general courts. The
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procedure within each general court was changed from the Webster
proposal to the requirement that action be taken in a joint ses-
sion of the House and Senate by majority of all members elected,
with respect to a legislative amendment. With respect to the initi-
ative amendment, the requirement of presentation to two suc-
cessive general courts is also retained, with two significant chang-
es: in order for a proposed initiative amendment to be consid-
ered further, it must receive the vote of only twenty-five (25%)
percent of all members elected in each general court. In order
to be considered adopted, however, the initiative amendment must
receive the approval of the voters in number equal at least to
30% of the total number ballots cast at the state election as well
as by a majority of the voters voting on the amendment.

From these detailed provisions, it is apparent that the mechanics
of constitutional amendment procedure were thoroughly debated
and decisions were made in the normal method of compromise
which could be expected at a popular convention. It is, however,
a fact that the debates show a remarkable absence of recognition
that the same convention which was debating these procedures
also had under consideration the question of abandoning the an-
nual election of state officers in favor of the biennial election.
Thus, the Forty-eighth Amendment was approved by the dele-
gates of the convention on November 28, 1917, and the Sixty-
fourth Amendment, calling for the biennial election of state of-
ficers, was finally approved on August 20, 1918. Both Amend-
ments were placed upon the same ballot at the same popular
election and were approved November 5, 1918. By this action,
the requirement of successive “general courts” inevitably resulted
in a considerable extension of the minimum elpsed time which
would occur between the filing of a proposal for a constitutional
amendment and its eventual approval on the ballot. Instead of the
procedure which had existed for one hundred years under which
the elapsed time would in no event be greater than one year ten
months and usually was less than seventeen months, the minimum
elapsed time, because of the biennial state election, was increased
to two years ten months and the maximum possible elapsed time,
which has frequently been required, was increased to three years
ten months.



f[MaySENATE— No. 1245.14

*

*

ft

Notwithstanding the time span required in considering constitu-
tional amendments, the Forty-eighth Article has resulted in signif-
icant changes in the state constitution, particularly in the period
of the 1960’5. The question remains, however, whether in detail
or in broad policy there should be changes in the amendment
procedure for specific amendments presently embodied in the
Forty-eighth Article, as amended.

2. Proposal for Shortening the Elapsed Time Required for Con-
stitutional Amendments Under Article 48.

One proposal for amendment to the present amendment pro-
cedure for the Constitution of the Commonwealth would be ad-
dressed toward the matter, referred to in the history contained
in section (1) of this report, namely, the increase in elapsed time
between the first proposal of a constitutional amendment and its
eventual adoption on the ballot at a state election. As was in-
dicated in the preceding section, the present minimum elapsed
time is two years ten months and the maximum elapsed time
is three years ten months. This compares with the procedure which
existed from 1821 to 1919 under which the minimum elapsed
time was one year four months and the maximum elapsed time
was one year ten months.

It is submitted that the increase in elapsed time was not con-
sciously intended by the constitutional convention of 1917-1919.
It occurred because of the concurrent passage of two amendments,
the Forty-eighth, providing for the amendment procedure and car-
rying forward requirement of passage of two general courts, and
the Sixty-fourth Amendment introducing the biennial term and
thus making it impossible to have two general courts and a pop-
ular election in two successive years.

The purpose of requiring consideration by two general courts
of proposed constitutional amendments is at least two-fold. One is
to avoid the possibility that a proposal would pass the general
court with insufficient popular attention. Hence, the Ninth Amend-
ment required not only that the matter be held over and consid-
ered by the second general court, but also that it be “entered
on the journals of the two Houses with the yeas and nays taken
thereon.” and “shall be published”. Thus, the rather elementary
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requirement of popular information was early established in the
constitutional amendment procedure. There is an additional, but
possibly only theoretical, purpose of requiring two general courts.
That is to allow the issue of the merit of the particular amend-
ment to become an issue in the election which intervenes between
the two general courts. There is no evidence that can be found
that the question of whether to approve for the second time
an amendment passed the first time or, what is more likely, the
question of whether the general court which approved a particular
amendment should be turned out and a new general court elected
to disapprove a proposed amendment has ever been in fact a public
issue at a state election. It may well tax the theory of popular
election too much to assume that state representatives and senators
will be elected or defeated on the basis of a campaign that they
voted for or against a proposal at a joint session five or six
months prior to the election. Most of studies of political scientists
to which this writer has been referred find that elections to lo-
cal offices are rarely so policy oriented. This is not to say that
in a specific election general reform tendencies may not find
some expression. It is doubtful, however, that historically or prac-
tically a specific constitutional proposal passed by one general court
has ever been the difference between victory and defeat for a
member of the general court in an intervening election.

Thus, one amendment which could be proposed to the present
specific legislative amendment procedure contained in the Forty-
eighth Amendment would be to change the requirement that the
proposal come before two “general courts” to a requirement that
the proposal come before two “sessions” of the general court. This
would mean that a proposal presented in January of an odd-
numbered year could be favorably acted upon in that year and
in the next year and go before the people in the general election
in the second year. The elapsed time would therefore be returned
to a minimum of one year ten months. It is, however, true that
a proposal which was not introduced until January of the odd-
numbered year would still require the maximum elapsed time of
three years ten months. This revision would retain the virtues of
the present procedure such as publication and the opportunity
for public debate between the two sessions of the general court.
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It would eliminate the purely theoretical opportunity to have an
election campaign intervening between the two general court ses-
sions as the forum for debate over the wisdom or lack of wis-
dom of a given proposed constitutional amendment.

If this change were made for legislative amendments, it would
be similarly appropriate for initiative amendments. Particularly
in view of the recognition of the present constitutional provisions
that initiative amendments would not be likely to find favor of
a majority of the general court, it would appear to be even less
meaningful to require an intervening election with respect to a
proposal which needs only 25% majority.

A comparison of the Massachusetts legislative amendment pro-
cedure with that in other states shows that the requirement of
consideration and passage by two general courts exists in only
Nevada, Rhode Island, Tennessee and Virginia, in addition to this
Commonwealth. It also exists in Delaware, but that state does not
require a constitutional proposal to appear on a popular election
ballot. In nine other states (Connecticut, Hawaii, Indiana, lowa,
New Jersey, New York, Pennsylvania, Vermont and Wisconsin)
the requirement of passing two sessions of the legislature does
not include a mandatory intervening election. Thus, in only fifteen
states is the requirement of consideration by two sessions in any
form and of these fifteen Delaware’s has the peculiarity of no
popular election and New Jersey’s consideration by the second
session is not required if the proposal has passed by a three-
fifths vote of the first session.

Appendix A contains the recommendation of the Commission
for changing the requirement of passage of constitutional amend-
ments by two “general courts” to two “sessions” of the general
court.

3. Size of the Vote Required for A Legislative Amendment.
The requirement in the Forty-eighth Amendment that a legis-

lative proposal pass by a majority vote of the members elected,
voting in joint session, places Massachusetts in a slight minority
of states in not requiring something greater than a majority vote.
Nineteen states require a two-thirds vote of either members elect-
ed or each House. Eight states require a three-fifths vote variously
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of members elected or of each House. Three-fourths of the states
in which action during only one session is required call for a vote
in excess of the majority vote (either two-thirds or three-fifths).
Of the states requiring two legislatures with an intervening elec-
tion, only Tennessee has a requirement in excess of a majority
vote. There are special provisions in the New Jersey and Hawaii
Constitutions which make the number of legislative sessions de-
pendent upon the size of the vote.

Thus, the question of the size of the majority required bears
some relationship to the question of whether there must be con-
sideration of a legislative amendment at two sessions. If the
elapsed time problem referred to in this Memorandum were con-
sidered of such seriousness that not only the requirement of two
general courts but also the requirement of two sessions be elimin-
ated, then the question would arise as to whether the mere ma-
jority should be raised to a two-thirds or three-fifths require-
ment. The Constitution of New Jersey has an alternative procedure
which may well be considered. In New Jersey if the proposal is
approved by a majority vote but less than three-fifths in the
first session, it is reconsidered in the next legislative year and
referred to the people if approved by a majority vote again. If,
however, it receives a three-fifths vote in the first session, it may
be placed upon the ballot at the next election without the re-
quirement of a second session.

New Jersey’s solution seems one particularly well adapted to
achieving a needed constitutional amendment in a shorter elapsed
time than even a two session requirement without an intervening
election would allow. If the interest in a proposal is so great that
three-fifths or two-thirds or a similar extraordinary majority of
members elected to both branches of the legislature approve it in
one session, there seem little grounds upon which a mandatory
second session can be based. To be sure, the argument will be
made that a matter could be “sneaked” into a joint session and
an extraordinary majority obtained, thus placing the issue on
the ballot without an opportunity being given to mount a cam-
paign in the legislature during the second session against the
proposal. On the other hand, such a campaign can clearly be
mounted in preparation for the general election. In addition, the
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rules of the branches allow reconsideration of matters, and if
the problem of foreclosing reconsideration is a serious one, the
constitutional provision could well require a mandatory second
joint session within a number of days after the first joint session
at which the extraordinary majority vote would have to be re-
peated in order to allow the waiving of the second year’s con-
vention. After some consideration, this report makes the follow-
ing proposal for amendment to the legislative amendment pro-
cedure of the Constitution of the Commonwealth in the area of
number of joint sessions required and size of vote required at
the joint session;

A legislative amendment which receives the affirmative vote of
two-thirds of all members elected to the general court sitting in
joint session shall be referred to a second sitting of the joint ses-
sion which must take place no less than seven nor more than
fourteen calendar days following the date of the vote. If the pro-
posal receives the affirmative vote of at least two-thirds of the
members elected to the joint session at the second sitting, the
proposal shall be placed upon the ballot at the next state election
without requiring it to be voted upon at any successive session
of the general court.

If the proposal fails to receive the affirmative vote of two-
thirds of the members elected at the second sitting of the joint
session, it shall be referred to the next session of the general
court, whether or not an election intervenes.

If at the next session of the general court the proposal receives
affirmative vote of a majority of the members elected, it shall
be placed upon the ballot at the next general election.

If a proposal receives affirmative vote of a majority of the mem-
bers elected in the first session to which it is proposed, it shall
be referred to the second session and if it receives affirmative
vote of the majority of the members elected at the second ses-
sion, it shall be placed upon the ballot at the next general election.

Appendix A contains the recommendation of the Commission
for these changes in the constitutional amendment procedure.
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Consistent with the policy outlined in the first set of the pro-
posed amendments to the legislative amendment procedure, this re-
port makes recommendations concerning the initiative amendment
procedure as it relates to the number of general court sessions
and the size of vote required for passage of a proposed initiative
amendment.

For the reasons outlined in the previous section of this report,
> the requirement of passage by two general courts should be

changed to two sessions of the general court, at the very least.
This is because all of the arguments in support of the change
with respect to legislative amendments apply a fortiori for initia-
tive amendments. The very fact that an amendment was initiated
by the people lessens the necessity for the theoretical popular
election between legislative sessions. On addition, the elapsed time
is greater for initiative amendments than for legislative amend-
ments due to the requirement that the ten voters initiating a
proposal submit it to the Attorney General not later than the first
Wednesday of August before the assembling of the general court
into which it is introduced. Consequently, the total elapsed time
for initiative amendments is a minimum of three years three
months and a maximum of four years three months.

In addition, the principle of allowing passage by an extrord-
inary majority could be carried forward to the initiative amend-
ment procedure so as to allow alternatives in the required num-
ber of sessions. Thus, an initiative petition for an amendment
which receives at least twenty-five percent approval by a joint
session, but less than two-thirds approval, would be referred to
the next session of the general court and if it received at least
twenty-five percent approval again, it would be placed on the
ballot of the next state election. If an initiated amendment re-
ceives, however, the approval of two-thirds of the joint session

KJ and this approval is repeated at the second sitting of the joint
session as proposed for legislative amendments not less than seven
days nor more than fourteen days later it would be placed on
the ballot at the next state election without the necessity of be-
ing presented at the next session of the general court.

'J

4. Proposed Amendments in the Procedure for Initiative
Amendments to the Constitution.
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In connection with the initiative amendment, an ambiguity ex-
isting in the present Forty-eighth Amendment as amended with
respect to the legislative substitute should be clarified. At pres-
ent, the Constitution is contradictory as to whether the vote re-
quired in the joint session of the second general court for the
adoption of a legislative substitute is a majority vote of those
voting on the question (Forty-eighth Amendment, The Initiative,
111, section 2) or whether a vote of only at least one-fourth of
all members elected is required (section 5). Consistent with the
policy outlined above, the legislative substitute should be
to be placed upon the ballot at the same time as the initiative
amendment if it receives at least the same required vote as the
initiative amendment for which it is substituted. Under no cir-
cumstances should the legislative substitute, however, be allowed
to be placed on the ballot prior to the proposed initiative amend-
ment.

Experience with the operation of the Forty-eighth Amendment
as amended with respect to initiative amendments indicates the M
advisability of making certain other amendments. Specifically, the
requirement that the signatures needed to place the matter be-
fore the general court by three (3%) percent of the total vote
cast for Governor at the preceding state election was placed in
the Constitution by the Eighty-first Amendment in 1950. The
original requirement was the signature of twenty-five thousand
qualified voters at that stage. With the constant increase in the
popular vote for Governor, the actual number of signatures re-
quired has increased enormously since the drafting of the Forty-
eighth Amendment by the Constitutional Convention in 1917. Nev-
ertheless it is true that the Massachusetts requirement remains
as a percentage lowest of the fourteen states which have any
form of initiative. On the other hand, all but Massachusetts and
Nevada have what is called the direct initiative as opposed to
the indirect initiative. Under the direct initiative, the requiring
of the number of signatures authorizes the matter to be placed
on the ballot immediately regardless of any action or lack of
action by the legislature. If there is reluctance to decreasing the
number of signatures required for a popular initiative, at the
very least there should be alleviation of the unrealistically short
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time allowed for the collection of the large number of signatures.
Under the present procedure, the initiative amendment must be

filed with the signatures of the ten original petitioners with the
Attorney General no later than the first Wednesday of August be-
fore the general court into which it is to be introduced. The At-
torney General is given one month for the performance of his
duties of certifying the proper form of the proposal by virtue
of the requirement that all initiative petitions with the first ten
signatures attached be filed “not earlier than” the first Wednesday
of September. Under this timetable, therefore, the Secretary of
State cannot officially begin the printing of the signature forms
required for the three (3%) percent of the vote for Governor
until the first Wednesday of September and even if the printing
is done immediately (an unrealistic expectation) the Constitution
allows only until the first Wednesday of December for the col-
lection of the large number of signatures. By virtue of statutes
passed concerning the certification of the signatures, in accordance
with enabling provisions in the Constitution itself, the time for
circulating the petitions is even less than these three months.
The so-called “raw signatures” must be submitted to the registrars
of voters in cities and towns other than Boston seven days pre-
ceding the first Wednesday in December and in Boston by spe-
cial law fourteen days before the first Wednesday in December.
Thus, it is fair to say that there is considerably less than three
months available for the gathering of the large number of sig-
natures.

This report proposes that the provisions of our Forty-eighth
Amendment as amended be amended so as to provide for an ad-
ditional three months for the circulation of signatures by moving
their filing date from the first Wednesday in December to the
first Wednesday in March. Sufficient time would remain for legis-
lative committee consideration prior to the May Joint Session.

Appendix B contains the recommendation of the Commission
for extending the time available for circulating initiative petitions
for constitutional amendments.

Appendix C contains the recommendation of the Commission
for clarifying the requirements for passage of a legislative sub-
stitute.
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5. Proposal for an Amendment to the Constitution of the Com-
monwealth to provide for the Periodic Placing Upon the
Ballot of the Question Whether to Hold A Popular Con-
stitutional Convention.

The proposals made in the previous sections of this report con-
sider the specific amendment processes by which individual chang-
es can be made in specific provisions in the Constitution of the
Commonwealth. The specific amendment procedure does not, how-
ever, anticipate the more general revisions of entire sections of
the Constitution or of the entire document which have from time
to time been proposed. It has already been pointed out that from
the earliest days question of holding a revisionary constitutional
convention appeared to the constitutional drafters as the most
obvious and perhaps the only method by which amendment to
the Constitution could be obtained. Thus, the return of the Town
of Beverly referred to the holding of a “convention chosen by the
people at large, distinct from the general court ... to determine
on such amendment, alteration, addition or erasement as should
be found just ...” The Constitution drafted in the convention
of 1779-1780 provided for the so-called 1795 “second look” pro-
vision.

This discussion was renewed in later Massachusetts constitutional
history. An intensive study of the “20-year provision” was made
during the Constitutional Convention of 1853 which resulted in
the inclusion of one in the draft Constitution. The provision in
the draft constitution was a detailed one, containing the line,
“Provided that nothing herein contained shall impair the power
of the Legislature to take action for calling a convention without
such request, as heretofore practised in the Commonwealth”, as
well as other special provisions.l The first appearance of the ques-
tion on the ballot would have been in 1873, and subsequently ev-
ery 20 years. One delegate declared:

I believe it to be the duty of this convention, to insert a provision in the Ql.
Constitution for calling future conventions, so that the people shall not
depend upon the will of the legislature, and so that no future professor
at Harvard University, no future judges of the supreme court, no future
governors of Massachusetts, no future attorney-generals of Massachusetts,

Chapter XIV, Article II of the draft Constitution
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shall ever doubt the constitutionality of a convention of the people of
Massachusetts.!

The provision was adopted by the convention but failed with all
else in the election that year.

Again in the Convention of 1917 the question of a 20-year pro-
vision was debated. A motion would have required the question
to be put on the ballot in 1936 and every 20 years thereafter.
A favorable vote would have required action for a convention by
the General Court, which could set up the apportionment system
but would otherwise have no control over the convention. The de-
bate was not so searching as in 1853, though it saw as the basic
issue the question of “conventional vs. legislative supremacy”. One
delegate recognized 20 years as “Thomas Jefferson’s political gen-
eration”.2 The opposition was diverse, but many followed the
line that the provision was unnecessary since the initiative pro-
cedure plus the precedents of 1820, 1853 and 1917 itself would
cover all contingencies. And one member added:

Let not this Convention take the attitude that we are the last body of
this sort to sit.3

The motion was defeated.
The idea of a periodic revision or the opportunity for a con-

vention every given number of years is as old as the convention
system itself. The return of the Town of Beverly went further
than the proposition of a second look in the 1790’s and suggested
“that after other (sic) 20 years the Constitution shall again be
taken up in the same manner and so on successively”. This pro-
posal dates from 1778, thirty-eight years before Thomas Jeffer-
son’s famous letter to Samuel Kercheval of July 12, 1816, in
which he called upon Virginia to “provide in our constitution
for its revision at stated periods”. This classic statement of the
need for continuity and change in constitution making is so ap-
propriate to the present discussion that it merits fuller quotation
(See Appendix E).

The introduction of the concept of periodic proposals for a pop-
ular constitutional convention to the Massachusetts constitution
would have a second though less important effect. It would put to
i July 18, 1853,
2 Debates of 1917 - 1919Convention, p. 128!
3 Ibid., p. 1299.
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rest, once and for all, the argument that because of the existence
of the legislative specific amendment procedure and the initiative
procedure adopted by the 1917-1919 convention, there is no longer
any authority for popular constitutional conventions under the Con-
stitution itself. The availability of an automatic procedure for
periodic vote on the constitutional convention question should be
accompanied by a clarification of the nature of a constitutional
convention enabling act so as to resolve any doubt that may exist
as to the availability of the initiative procedure for a statute to
accomplish the adoption of such an act. Nine state constitutions
presently require the periodic submission of the convention ques-
tion upon the ballot (Hawaii, Maryland, Michigan, Missouri, New
Hampshire, New York, Ohio, lowa, Oklahoma). The period varies
from seven to twenty years. The most recent constitutional pro-
vision, that of the state of Hawaii, requires submission of the
question every ten years.

The advantage of the periodic convention question is that it
guarantees that the question of holding a convention will be before
the people without requiring legislative approval for the placing
of the question. Experience in some states indicates that there
must be a procedure set forth in the constitutional document to
enable citizens to invoke the automatic procedure if there is a
failure on the part of those with ministerial duties to perform
them. The provision should also set forth that the existence of
the automatic question every number of years should not be im-
plied to eliminate the opportunity of the general court from pass-
ing a convention bill at any time and as stated above should not
be interpreted so as to diminish the authority of the popular
initiative for a constitutional convention act.

This report proposes an amendment to the Constitution which
will provide as follows:

(1) The general court shall he empowered to enact a constitutional
convention enabling act which will provide for the procedure for the
holding of the convention, unlimited or limited as to subject matter at
the option of the General Court, after an affirmative vote on the conven-
tion question.

(2) The question of whether to hold an unlimited popular constitutional
convention shall be placed on the ballot in 1974 and each twenty years
thereafter, unless such a convention shall have been held in the preceding
ten years.
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(3) Specific authority will be set forth for the passage of a constitutional
convention enabling act by the popular initiative of a statute.

Appendix D contains the recommendation of the Commission
for the popular Constitutional Convention Act procedure described
above.
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Article of Amendment

Article XLVIII of the Amendments to the Constitution of the
Commonwealth is hereby amended by striking out Section 4 and
Section 5 under the heading “THE INITIATIVE, IV, Legislative
Action on Proposed Constitutional Amendments” and inserting in
place thereof the following:

Section 4. Legislative Action and Submission to the People

Final legislative action in any joint session and in any continuance
of a joint session shall be taken only by call of the yeas and
nays, which shall be entered upon the journals of the two houses,
and an unfavorable vote at any stage preceding final action shall
be verified by all of the yeas and nays, to be entered in like man-
ner.

If in the joint session to which a legislative amendment or
initiative amendment is introduced the amendment or legislative
substitute shall receive the affirmative votes of at least two-thirds
of all the members elected it shall be referred to a continuance
of the joint session not less than seven nor more than fourteen
calendar days after the date of such vote. If the amendment or
substitute shall receive the affirmative votes of at least two-thirds
of all the members elected at such continuance, such fact shall
be certified by the clerk of the joint session to the secretary
of the commonwealth, who shall submit the amendment or sub-
stitute to the people at the next state election.

If in the joint session to which a legislative amendment or
initiative amendment is introduced or in any continuance thereof
a legislative amendment shall receive the affirmative votes of a
majority of all the members elected, or an initiative amendment
or a legislative substitute shall receive the affirmative votes of
at least one-fourth of all the members elected, but not two-thirds
of all the members elected, it shall be referred to the next session
of the general court. If in the next session of the general court
a legislative amendment shall receive the affirmative votes of at

APPENDIX A
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least a majority of all the members elected or an initiative amend-
ment or a legislative substitute shall receive the affirmative votes
of at least one-fourth of all the members elected, such fact shall
be certified by the clerk of the joint session to the secretary of
the commonwealth, who shall submit the amendment or substitute
to the people at the next state election.

Such amendment shall become part of the constitution if ap-
proved, in the case of a legislative amendment, by a majority of
the voters voting thereon, or if approved, in the case of an initiative
amendment or a legislative substitute, by voters equal in number
to at least thirty percent of the total number of ballots cast at
such state election and also by a majority of the voters voting on
such amendment.



tSENATE —No. 1245. [May28

*

*

h

Article of Amendment

Article XLVIII of the Amendments to the Constitution of the
Commonwealth is hereby amended by striking out Section 3 under
the heading “THE INITIATIVE, 11, Initiative Petitions”, amended
by Article LXXIV of the said Amendments, and inserting in place
thereof the following:

Section 3. Mode of Originating. Such petition shall first be
signed by ten qualified voters of the Commonwealth and shall
be submitted to the attorney-general not later than the first
Wednesday of the August before the assembling of the general
court into which it is to be introduced, and if he shall certify
that the measure and the title thereof are in proper form for sub-
mission to the people, and that the measure is not, either affirm-
atively or negatively, substantially the same as any measure which
has been qualified for submission or submitted to the people at
either of the two preceding biennial state elections, and that it
contains only subjects not excluded from the popular initiative
and which are related or which are mutually dependent, it may
then be filed with the secretary of the commonwealth. The sec-
retary of the commonwealth shall provide blanks for the use of
subsequent signers, and shall print at the top of each blank a
fair, concise summary, as determined by the attorney-general,
of the proposed measure as such summary will appear on the bal-
lot together with the names and residences of the first ten sign-
ers. All initiative petitions, with the first ten signatures attached,
shall be filed with the secretary of the commonwealth not earlier
than the first Wednesday of the September before the assembling
of the general court into which they are to be introduced, and
the remainder of the required signatures shall be filed, not later
than the first Wednesday of the following March.

APPENDIX B
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Article of Amendment

Article XLVIII of the Amendments to the Constitution of the
Commonwealth is hereby amended by striking out Section 2 under
the heading “THE INITIATIVE, 111, Legislative Action, General
Provisions, and inserting in place thereof the following:

Section 2. Legislative Substitutes. The general court may,
by resolution passed by yea and nay vote, either by the two houses
separately, or in the case of a constitutional amendment in joint
session as hereinafter provided, submit to the people a substitute
for any measure introduced by initiative petition, such substitute
to be designated on the ballot as the legislative substitue for such
an initiative measure and to be grouped with it as an alternative
therefor.

APPENDIX C
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Section 1. The General Court shall have authority at any time
to enact a law to be called a Popular Constitutional Enabling
Act directing the Secretary of the Commonwealth to place upon
the ballot at any state election the question “Shall there be a
convention to revise, alter or amend the Constitution of the Com-
monwealth?” or the question “Shall there be a convention to revise,
alter or amend the Constitution of the Commonwealth, provided
that the convention shall not consider or propose revisions, alter-
ations or amendments relating to (here specify any parts of the
Constitution or subject matters to be excluded from the conven-
tion) ?” The Act shall provide that, if a majority of the votes
on such question are in the affirmative, then it shall be deemed
and taken to be the will of the people that such a convention be
called to revise, alter or amend the Constitution. The Act shall
also provide for the number of delegates to be elected to the
convention and their qualifications, manner of election and com-
pensation. The Act may provide for the time, place of initial
meeting, quorum, and rules of procedure of the convention; the
manner of submitting the revisions, alterations and amendments
adopted by the convention to the people for ratification; the es-
tablishment of a preparatory and advisory commission to assist
the voters and delegates; and such other matters relating to the
constitutional convention as shall be necessary or advisable.

A constitutional convention held pursuant to this Article may,
among its proposals for revision, alteration, and amendment, pro-
pose re-arrangement and simplification of the provisions of the
Constitution. All revisions, alterations, amendments, re-arrange-
ments, and simplifications adopted by the convention shall be
placed by the Secretary of the Commonwealth on the ballot at a
state election for ratification and, if so ratified by a majority
vote of the people, the Constitution shall be deemed to be revised,
altered and amended accordingly. The provisions of Article XLVIII
of the Amendments relating to the popular initiative of laws shall

APPENDIX D

Article of Amendment
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apply to the Popular Constitutional Convention Enabling Act and
such an act shall not be considered a measure which is an excluded
matter within the meaning of the said Article.

Section 2. In the year nineteen hundred and seventy-four and
in each twentieth year thereafter the General Court shall enact
a Popular Constitutional Convention Enabling Act containing pro-
visions as prescribed or authorized in Section 1, directing the plac-
ing on the ballot of the question “Shall there be a convention to
revise, alter or amend the Constitution of the Commonwealth?”,
unless during the ten years preceding such year a popular con-
stitutional convention, without exclusion of parts of the Constitu-
tion or subject matter, shall have been held. The provisions of
Section 1 shall govern the procedure for ratification of the revi-
sions, alterations, amendments, re-arrangements and simplifications
adopted by the convention.
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Letter from Thomas Jefferson to Samuel Kercheval, July 12, 1816,
Monticello.

Some men look at constitutions with sanctimonious reverence,
and deem them like the ark of the covenant, too sacred to be
touched. They ascribe to the men of the preceding age a wisdom
more than human, and suppose what they did to be beyond amend-
ment. I knew that age well; I belonged to it, and labored with it.
It deserved well of its country. It was very like the present, but
without the experience of the present; and forty years of experi-
ence in government is worth a century of book-reading; and this
they would say themselves, were they to rise from the dead. I
am certainly not an advocate for frequent and untried changes in
laws and constitutions. I think moderate imperfections had better
be borne with; because, when once known, we accommodate our-
selves to them, and find practical means of correcting their ill
effects. But I know also, that laws and institutions must go hand in
hand with the progress of the human mind. As that becomes more
developed, more enlightened, as new discoveries are made, new
truths disclosed, and manner and opinions change with the change
of circumstances, institutions must advance also, and keep pace
with the times. We might as well require a man to wear still the
coat which fitted him when a boy, as civilized society to remain
ever under the regimen of their barbarous ancestors. It is this
preposterous idea which has lately deluged Europe in blood. Their
monarchs, instead of wisely yielding to the gradual change of
circumstances, if favoring progressive accommodation to progres-
sive improvement, have clung to old abuses, entrenched themselves
behind steady habits, and obliged their subjects to seek through
blood and violence rash and ruinous innovations, which, had they
been referred to the peaceful deliberations and collected wisdom
of the nation, would have been put into acceptable and salutary
forms. Let us follow no such examples, nor weakly believe that
one generation is not as capable as another of taking care of
itself, and of ordering its own affairs. Let us, as our sister States
have done, avail ourselves of our reason and experience, to correct

APPENDIX E
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the crude essays of our first and unexperienced, although wise,
virtuous, and well-meaning councils. And lastly, let us provide in
our constitution for its revision at stated periods. What these
periods should be, nature itself indicates. By the European
tables of mortality, of the adults living at any one moment of
time, a majority will be dead in about nineteen years. At the end
of that period then, a new majority is come into place; or in
other words, a new generation. Each generation is as independent
of the one preceding, as that was of all which had gone before.
It has then, like them, a right to choose for itself the form of
government it believes most promotive of its own happiness; con-
sequently to accommodate to the circumstances in which it finds
itself, that received from its predecessors; and it is for the peace
and good of mankind, that a solemn opportunity of doing this
every nineteen or twenty years, should be provided by the con-
stitution; so that it may be handed on, with periodical repairs,
from generation to generation, to the end of time, if anything
human can so long endure. It is now forty years since the con-
stitution of Virginia was formed. The same tables inform us, that,
within that period, two-thirds of the adults then living are now
dead. Have then the remaining third, even if they had the wish,
the right to hold in obedience to their will, and to laws hereto-
fore made by them, the other two-thirds who, with themselves,
compose the present mass of adults? If they have not, who has?
The dead? But the dead have no rights. They are nothing; and
nothing cannot own something. Where there is no substance, there
can be no accident. This corporeal globe, and everything upon it,
belong to its present corporeal inhabitants, during their generation.
They alone have a right to direct what is the concern of them-
selves alone, and to declare the law of that direction; and this
declaration can only be made by their majority. That majority,
then, has a right to depute themselves representatives to a con-
vention, and to make the constitution what they think will be
the best for themselves ... If this avenue be shut to the call
of sufferance, it will make itself heard through that of force, and
we shall go on, as other nations are doing, in the endless circle
of oppression, rebellion, reformation; and oppression, rebellion, re-
formation, again; and so on forever
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