
No. 410SENATE

Department of the Attorney General
Boston, April 9, 1925.

Committees on Rules, Sitting Concurrently.

Gentlemen: You request my opinion as to the consti-
tutionality, if enacted into law, of a bill entitled “An Act
providing that petitioners for legislation shall pay a filing
fee”, which provides:

“Chapter three of the General Laws is hereby amended by inserting
after section four the following new section: —Section 4A. Except
as hereinafter provided, every petition to the General Court seeking
legislation which is accompanied by a bill or resolve shall also be ac-
companied by a fee of two dollars, which shallbe paid by the petitioner,
and turned into the treasury of the commonwealth by the clerk of the
branch receiving the same. Said fee shall be in addition to any other
fee or deposit required under this chapter. This section shall not
apply to a report required by law or to a petition by any body politic
or any board or officer thereof in relation exclusively to the affairs of
such body politic, and the decision of the clerk of the branch wherein
said petition is filed as to whether said petition is a report required by
law or relates exclusively to the affairs of such body politic shall be
final.”

The language of Art. XIX of the Declaration of Rights
in the Constitution of the Commonwealth is as follows:

“The people have a right, in an orderly and peaceable manner, to
assemble to consult upon the common good; give instructions to their
representatives, and to request of the legislative body, by the way of
addresses, petitions, or remonstrances, redress of the wrongs done
them, and of the grievances they suffer.”

The right of petition, which this provision secures, is of
considerable antiquity. Prior to the Seventeenth Century,
however, its exercise was “practically, restricted for many
centuries, to petitions for the redress of personal and local
grievances, and the remedies sought by petitioners, were
such as Courts of Equity, and private acts of Parliament
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have since been accustomed to provide. See 1 May, Const.
History, p. 410; Broom, Const. Law, p. 509. Statutes regu-
lating the disposal and mode of considering these petitions
were enacted as early as the time of Edward I. See Broom,
Op. Git. p. 508, n. The later rise of the practice of petition-
ing upon political subjects met with repressive measures
upon the part of Charles II and his Parliament. In 1661
the statute of 13 Charles 11, c. 5, after reciting that tu-
multuous and disorderly petitioning upon public matters
had been a great means of national disturbances, forbade
the procuring of more than twenty names to a petition “for
alteration of matters established by law in church or state”
unless with the consent of certain county officers; and for-
bade anyone to repair to the King or Parliament to present
any petition accompanied by more than ten other persons.
Except for these restrictions, however, the right was to be
enjoyed as theretofore. In 1679 a proclamation was also
issued forbidding the signing of petitions to the King for
the assembling of Parliament. See May, Op. Cit. p. 411;
Broom, Op. Cit. pp. 510, 511.

In 1688 seven Bishops who had petitioned to be excused
from complying with the terms of an alleged illegal order of
James II were tried for libel and acquitted. Case of the
Seven Bishops, 3 Mod. 212; Trial of the Severe Bishops, 12
How. St. Trials 183. Subsequently in that same year the
statute 1 W. & M. St. 11, c. 2, “An Act for declaring the
rights and liberties of the subject and settling the succession
of the Crown” after reciting among the wrongs done by
James, his “committing and prosecuting divers worthy
prelates, for humbly petitioning” as above, declared
“5. That it is the right of the subjects to petition the
King, and all commitments and prosecutions for such peti-
tioning are illegal”. This provision is the original forerunner
of Art. XIX of the Massachusetts Declaration of Rights, of
the corresponding provision in Art. I of the Amendments to
the Constitution of the United States, and of the numerous
similar provisions in other State constitutions.

Since 1688, it has been deemed established that petition-
ing is not in itself illegal, see Broom, Op. Cit. p. 512,
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but for a century thereafter there was a marked reluctance
of Parliament to receive or give attention to petitions of
which it disapproved, and in 1781 Lord Mansfield held that
the statute of 13 Charles 11, c. 5, was not repealed by
I W. & M. St. 11, c. 2, Douglas, 590, 592; Broom, Op. Cit.
513; I Cooley’s Blackstone 2 ed. p. 143, n. In 1819, also,
the statute of 60 George 111, c. 6, instituted elaborate regu-
lations of petitioning, to continue in force for five years.
In more recent times, however, petitions upon general legis-
lative and political matters have been freely received so long
as respectfully worded and complying with prescribed forms.
See Broom, Op. Cit. p. 513; May, Parliamentary Practice,
13 ed. pp. 610-613. The actual presentation of the petition
must now be made by a member, May, Parliamentary Prac-
tice, 13 ed. p. 614; but a member is not liable to an action
by a petitioner for declining so to present, Chaffers v.
Goldsmid, (1894) 1 Q. 13. ISO.

The provisions of chapter 20 of the Laws of the Province
of Massachusetts Bay of 1735-6 were as follows:

put to great cost and charge in
preferred to the general court of

“Whereas persons are frequently
making answers to causeless petition;
this province; for remedy whereof, -

e Governour, Council and Repre-
and by the authority of the same,
;n any petition or complaint ex-
dismissed as vexatious or cause-

Be it enacted by His Excellency I
General Court assembled,

1. That for the future, wh
hibited to the general court shall be
less, the respondent or adverse party shall be entituled to have and
receive, of the petitioner or complainant, all such reasonable costs andNt, all such reasonable costs and
damages as he or they have sustained in attending or making answer
to such petition or complaint.

And be it further enacted by V c
Sect. 2. That no petition shall be received into the court, except the

same be preferred within the space of fourteen days from the first
sitting of said court, unless the cause upon which the petition is founded
arose within the sitting of said court.

;t. 3. This act to continue and be in force for five years from the
to the end of the next session ofpublication thereof, and from then

the general court, and no longer.”

This statute was continued in rce at least until Novemberfo
1, 1785, Province Laws 1779-80, c. 18.
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To summarize from the foregoing, it would seem that when
the constitutional guaranty was adopted, the right of peti-
tion was understood to be susceptible of reasonable regula-
tion to prevent abuses, and more particularly to prevent
breaches of the peace. See, also, Rawle on the Constitu-
tion, 2d ed., p. 124. Cf. Commonwealth v. Porter, 1 Gray,
470, 477. Such a conclusion would come within the scope
of the generalization by the court in Capen v. Foster, 12
Pick. 485, 488, that,

“in all cases, where the constitution has conferred a political right or
privilege, and where the constitution has not particularly designated
the manner, in which that right is to be exercised, it is clearly within
the just and constitutional limits of the legislative power, to adopt any
reasonable and uniform regulations, in regard to the time and mode
of exercising that right, which are designed to secure and facilitate
the exercise of such right, in a prompt, orderly and convenient manner.
Such a construction would afford no warrant for such an exercise of
legislative power, as, under the pretence and color of regulating, should
subvert or injuriously restrain the right itself.’’
The last sentence of this passage is a reminder, however,
that the enunciation of the constitutional guarantee was
undoubtedly intended to protect the right from invasion
under the pretext of regulation.

I find no suggestion of authority, however, for the propo-
sition that the right to petition includes any right to institute
or participate in any way in the actual process of legislation.
The “natural right” of petition to which reference has often
been made, see United States v. Cruikshank, 92 U. S. 542,
551-2; Story on the Constitution, 4th ed., pp. 619, 620;
Cooley Const. Lim., 7th ed., pp. 497-498, can hardly be
thought to extend so far. Thus, while I have found no
instance of any fee imposed upon the presenting of petitions
which merely apprised the body petitioned to of the opinions
and wishes of the petitioners i%>on some public or private
matter, it does appear that in the standing orders of the
House of Commons from 1685 to 1822 it was provided
that,

“no Bill, or Clause, for the particular interest or benefit of any person
or persons, county or counties, corporation or corporations, or body
or bodies of people, be read a second time unless fees be paid for the

same.
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Manual of the Practice of Parliament (1829) p. viii. So,
also, there appears to have been in effect since 1700 an
elaborate schedule of fees to be paid by the sponsors of
private bills at various stages of progress. Id. pp. xlix-liii.
See, also, a similar schedule for the House of Lords, dated
1824. Id. Ixxxix.

This practice respecting fees for private bills persists to
the present day. See May, Parliamentary Practice, 13th ed.
p. 671. It is to be noted that the line of division between
private and public bills rested upon their subject matter,
see Manual, supra, p. 2; May, Parliamentary Practice, 13th
ed., pp. 057-667; and that while a private bill might be
founded upon the petition of private sponsors, pursuant to
the standing orders, public bills could be instituted only
upon the individual responsibility of members. Manual,
supra, p. 6; May, Parliamentary Practice, 13th ed., pp.
379-383. This precedent for the charging of fees is even
more significant when it is recalled that the right to petition
for the redress of those private grievances which would be
the subject of private bills was, as has been seen above, the
older and better established aspect of the right of petition.
It thus clearly appears that participation in the initiating of
legislation by the filing of bills was not deemed a feature of
the right to petition but was a privilege wholly denied to
the subjects in respect of so-called public bills, and extended
to private persons with respect of the so-called private bills
upon the payment of substantial fees.

The present bill relates to a situation almost precisely
similar to that which for nearly a century before the adop-
tion of the constitution prevailed with respect of private bills
in Parliament. It levies a moderate fee upon the privilege
of filing with a petition a bill or resolve as a step towards
the enactment of specific legislation. The filing of such a
bill or resolve is a matter well within the power of the legis-
lature to regulate both under the general authority of the
Massachusetts Constitution, c. I, § I, art. IV, see Stough-
ton v. Baker, 4 Mass. 522, 529; Commonwealth v. Alger,
7 Cush. 53, 101, and under its inherent power to make
rules for the governance of its proceedings. A distinction is
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made between a bill filed by a private person and a report
required by law or a petition by any body politic or any
board or officer thereof in relation exclusively to the affairs
of such body politic, which cannot be thought to be un-
reasonable.

It is not necessary, and I do not now undertake to deter-
mine whether a fee can constitutionally be imposed upon the
exercise merely of the right of petition as that right is
properly understood. The present bill imposes a charge,
not upon the right to file a petition alone, but upon the
exercise of what is solely a privilege extended by the legis-
lature of filing with a petition a bill or resolve intended to
be the first step towards the enacting of specific legislation.

In my opinion, the proposed bill would, if enacted, be
constitutional.

Yours very truly,

JAY R. BENTON,
Attorney General.






