
Department of the Attorney General.
Boston, March 15, If

The Honorable Senate, State House.

Gentlemen : You have requested my opinion as to
the constitutionality of G. L., c. 63, §S6A, inserted in
said chapter by St. 1923, c. 310. The section is as
follows:

“A foreign telephone company carrying' on part of its business
outside of the commonwealth may, within the time when its franchise
tax return under this chapter is clue to be filed, request determina-
tion of the value of its corporate franchise subject to taxation in
the commonwealth by a method other than that hereinbefore pro-
vided and hereinafter referred to as ‘the statutory method.’ Such
a foreign telephone company shall within thirty days thereafter
file with the commissioner, under oath of its treasurer, a statement
showing in detail the value of its corporate franchise as aforesaid,
and such other information as the commissioner shall require for
assessment of the tax. The commissioner shall in such case ascer-
tain the value of such franchise as aforesaid and to that end may
determine such value by a method other than ‘the statutory method’
but nothing herein contained shall be construed to prevent the ap-
plication of ‘the statutory method’ in case the commissioner shall
deem such method equitable.”

G. L., c. 63, §§s3-58, impose a tax upon the corporate
franchise of certain corporations, not taxable under
the corporation excise tax law, including foreign, tele-
phone, telegraph, railroad, street railway and electric
railroad corporations. The tax is measured by the
value of the corporate franchise less certain deductions
which are different in the cases of different classes of
corporations specified in section 55. In the case of
a foreign telephone company the deductions allowed
are “so much of the value of its capital stock as is
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proportional to the number of telephones used or con-
trolled by it, or under any letters patent owned or con-
trolled by it, without the commonwealth”; and “the
value of its works, structures, real estate, machinery,
poles, underground conduits, wires and pipes subject
to local taxation within the commonwealth” (clauses
third and fourth). The tax so imposed is a tax upon
the corporation on account of property owned and used
by it within the State. Western Union Telegraph Co. v
Massachusetts, 125 U. S. 530, 552; Massachusetts v
Western Union Telegraph Co., 141 U. S. 40, 45. In
enacting section 56A the Legislature no doubt had in
mind that a tax levied on a foreign telephone company
under section 55 and clauses third and fourth might
result in an unconstitutional burden on such a corpo-
ration. Fargo v Hart, 193 U. S. 490; Union Tank Line
Co. v Wright, 249 U. S. 275; Wallace v Hines, 253 U .S.
66. A somewhat similar alternative method for deter-
mining value for the purpose of laying excise taxes
on foreign business corporations is to be found in Gr.
L., c. 63, §42.

In considering the question of the constitutionality
of section 56A there appear to be two possible lines of
inquiry:

First, whether the tax imposed is so defined that it
may not be open to the criticism that legislative power
is delegated to the Commissioner; and

Secondly, whether in applying the provision to
foreign telephone companies alone there is some un-
constitutional discrimination in favor or against such
corporations.

I interpret the term “value of its corporate fran-
chise subject to taxation in the commonwealth”, which
by section 56A is to be ascertained by the Commis-
sioner, to mean value of its corporate franchise em-
ployed within the Commonwealth. So interpreted the
tax is imposed upon property subject to taxation by
the Commonwealth. Western Union Telegraph Co. v
Massachusetts, 125 U. S. 530; Postal Telegraph Co. v
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Adams, 155 U. S. 688; Adams Express Co. v Ohio, 166
U. S. 185, 223-225; Atlantic, etc., Tel. Co. v Philadel-
phia, 190 U. S. 160, 163; Cudahy Packing Co. v Minne-
sota, 246 U. S. 450, 453; Union Tank Line v Wright,
249 U. S. 275; Air-Way Corporation v Day, 266 U. S.
71, 81; Bass, Ratcliff & Gretton, Ltd., v State Tax
Commission, 266 U. S. 271. In my opinion the tax im-
posed by the statute is sufficiently definite so as not
to be open to the objection of an unlawful delegation
of legislative power. The New York tax law for many
years imposed an annual franchise tax upon foreign
and domestic corporations to he computed upon the
basis of the amount of its capital stock employed within
the State, without further defining the method by
which the value of the stock so employed was to be
determined. Laws of New York, 1880, c. 542; Tax Lawr,
§lB2. I conclude, therefore, that so far as the first
question is concerned the section is not unconstitu-
tional.

The second inquiry is whether there is such dis-
crimination in the tax by reason of its application to
a foreign telephone company only as to constitute a
denial of the equal protection of the laws under the
United States Constitution. Concerning this question
the Supreme Court of the United States has recently
said:

“It is unnecessary to say that the ‘equal protection of the laws’
required by the Fourteenth Amendment does not prevent the States
from resorting to classification for the purposes of legislation.
Numerous and familiar decisions of this court establish that they
have a wide range of discretion in that regard. But the classifica-
tion must be reasonable, not arbitrarjq and must rest upon some
ground of difference having a fair and substantial relation to the
object of the legislation, so that all persons similarly circumstanced
shall be treated alike. The latitude of discretion is notably wide
in the classification of property for purposes of taxation and the
granting of partial or total exemptions upon grounds of policy.”
Royster Guano Co. v Virginia, 253 U. S. 412, 415.
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[n Beers v Glynn, 211 U. S. 477, 484, the court said:
“The power of the State in respect to the matter of taxation is

very broad, at least so far as the Federal Constitution is con-
cerned. ... It may tax one class of property by one method of
procedure and another by a different method.”

See also Bell’s Gap E. E. Co. v Pennsylvania, 134 U. S.
232, 237. Tax laws classifying foreign corporations
and imposing a particular tax different from other
taxes upon foreign corporations of a certain class have
several times been upheld. Michigan Central E. E. v
Powers, 201 U. S. 245, 293; Citizens Telephone Co. v
Fuller, 229 U. S. 322; Northwestern Life Insurance Co.
v Wisconsin, 247 U. S. 132. It is my opinion that in
this aspect, while the question may he open to some
doubt, section 56A is not unconstitutional.

I therefore advise you in response to your request
that, in my opinion, G. L., c. 63, §S6A, is constitutional.

Very truly yours,

JAY E. BENTON.
Attorney General.


