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November 24, 1926.

To the General Court of Massachusetts

Pursuant to the direction contained in chapter 84 of the
Resolves of 1926 I have inquired into the subject matter of
certain restrictions imposed by the Commonwealth on lands
in the Back Bay District of Boston, and have the honor to
transmit the following report.

JAY R. BENTON,

Che Commontoealth of Massachusetts

1ttorneu General
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REPORT OF ATTORNEY GENERAL AS TO ADVISA-
BILITY OF REMOVING CERTAIN RESTRIC-
TIONS IMPOSED BY THE COMMONWEALTH
ON LAND IN THE BACK BAY DISTRICT OF
BOSTON.

[Joint Judiciary. Dec. 1, 1926.]

By chapter 34 of the Resolves of 1926 I am directed to in-
quire into the subject matter of Senate Bill No. 143 of 1923
relative to a certain restriction imposed by the Common-
wealth by a deed of certain land in the Back Bay District
of Boston, and to advise the General Court as to what
should be the policy of the Commonwealth relative to said
restriction and to others of a similar nature affecting prop-
erty in the vicinity of said land, as to the owners of estates,
if any, whose rights would be affected by the release of any
such restrictions, and to what extent, and as to the persons
who should be notified of any proposed legislation in relation
to such restrictions before any action is taken thereon by
the General Court. I am further directed to report to the
General Court the result of my inquiry, with my recom-
mendations, if any, together with drafts of such legislation
as may be necessary to carry them into effect.

Senate Bill No. 143 accompanied the petition of Grace
Dana and others for legislation to release and discharge cer-
tain premises on the southerly side of Newbury Street be-
tween Arlington and Berkeley Streets, conveyed by a certain
deed of the Commonwealth, from a restriction therein con-
tained forbidding the use of buildings on said premises for
mercantile purposes. The proposed act provided that the
parcel of land therein described “is hereby released from
the operation and effect of the restriction imposed in said
deed on said premises that no building erected upon the said
premises shall be used for ‘mercantile’ purposes.”

In the report to the General Court of a special unpaid
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commission, of which I was a member, which was directed
to investigate the advisability of removing certain restric-
tions imposed by the Commonwealth on land in the Back
Bay District in the city of Boston, by chapter 56 of the
Resolves of 1923, appearing as House Document No. 277, it
is stated that the deeds by which Back Bay lands belonging
to the Commonwealth were conveyed by the Commonwealth
“contained stipulations which were not wholly uniform in
character but which may be classified as follows;

“1. Restrictions regulating the height and character of the
building to be erected, its setback from the street and the
use to be made of the building.

“2. A stipulation that the streets on which the premises
bounded should be filled up and graded by the Common-
wealth for use as a public highway.

“3. A provision, common to all deeds, that ‘no cellar or
lower floor of any building shall be placed more than four
feet below the level of the mill dam as fixed by the top sur-
face of the hammered stone at the southeast corner of the
emptying sluices’.

“4. A stipulation for the laying out and filling in of a
passageway sixteen feet wide in the rear of the premises, to
be maintained by the abutters.

“5. A stipulation that the Commonwealth would build a
common sewer in the passageway, charging to each lot one-
half the expense of constructing the sewer opposite such
lot.”

See also Allen v. Massachusetts Bonding & Insurance Co.,
248 Mass. 378, 380,

Regarding the use to be made of buildings erected on the
premises the stipulations were not uniform but provided
generally that they should not be used for stables or for any
mechanical or manufacturing purposes, and deeds of lots on
Commonwealth Avenue provided also that they should not
be used for any mercantile purposes as well. That this was
the general policy is shown by the report of the Harbor and
Land Commissioners for the year 1883, in which it is stated
that all deeds and bonds for deeds of Back Bay lands
granted by the Commonwealth since January 28, 1863, have
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contained certain enumerated clauses, including the follow
ing:

1. That any building erected on the premises shall be at least
three stories high for the main part thereof, and shall not, in any
event, be used for a stable, or for any mechanical, (mercantile, if
the building is on Commonwealth Avenue.) or manufacturing purposes.

See also Alien v. Massachusetts Bonding <£• Insurance Co.,
248 Mass. 378, 380, 381.

I am advised by the Department of Public Works that
according to their records there are eight instances in which
deeds by the Commonwealth of lots not on Commonwealth
Avenue have contained a restriction against the use of build-
ings thereon for mercantile purposes, and that as to three of
those lots, on the northerly side of Boylston Street, releases
were given of that restriction by the Harbor and Land Com-
missioners.

When the owner of a tract of land divides it into lots
which he conveys by deeds containing the same restriction,
which is imposed as a part of a general plan for the benefit
of the several lots, such a restriction, known as an equitable
restriction, may be enforced in equity by the owner of one
of the lots against the owner of another. Whitney v. Union
By. Co., 11 Gray, 359; Parker v. Nightingale, 6 Allen, 341;
Linzee v. Mixer, 101 Mass. 512; Wilson v. Massachusetts In-
stitute of Technology, 188 Mass. 565; Evans v. Foss, 194
Mass. 513; Allen v. Massachusetts Bonding & Insurance Co.,
248 Mass. 378. Many of the restrictions contained in deeds
of Back Bay lands have been held to be of that character.

But where a restriction occurs in some only of a number
of such deeds and is not so common to them as to show that
it was meant to be part of a general plan, the right to en-
force the restriction floes not extend beyond the grantor.
Beals v. Case, 138 Mass, 138; Allen v. Massachusetts Bond-
ing <£■ Insurance Co., 248 Mass. 378, 384, 385.

In 1913 the General Court passed an act (St. 1913, c. 579)
releasing a particular parcel of land in the Back Bay District
on the corner of Arlington and Newbury Streets from the oper-
ation and effect of a restriction theretofore imposed on that
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land in deeds from the Commonwealth limiting the depth of
the cellar or lower floor of any building thereon, “subject to
the rights, if there be any, of parties other than the Com-
monwealth.” Allen v. Massachusetts Bonding A Insurance
Co., 248 Mass. 378, cited above, was a suit brought by neigh-
boring land owners to enjoin the owner of the premises re-
ferred to in that statute from violating the restriction re-
lating to the depth of cellar. The defendant’s principal con-
tention was that the restriction had become archaic and
therefore ought not to be enforced. It was the opinion of
the court, however, that the general character of the district
has not been changed and that the plaintiffs were en-
titled to a decree. Regarding the statute of 1913 the court
said:

It follows that since it was the intention of the Commonwealth to
create an equitable restriction, therights of the plaintiffs in the present
proceeding are not affected by St. 1913, c. 579, whereby the rights
of the Commonwealth in the cellar depth restriction as to the lot
here in question were released. That release was expressly made
subject to the rights, if any, of other parties.

It seems probable that the insertion of the word “mercan-
tile” in the clause defining prohibited uses in deeds by the
Commonwealth of lots not on Commonwealth Avenue was
merely a mistake. Whether or not the appearance of the
word in such deeds was due to oversight, it is clear that its
occurrence is so sporadic that for the sake of uniformity and
to avoid hardship to particular individuals that restriction
may well be released, at least so far as the Commonwealth
is concerned. The Commonwealth loses nothing of appreci-
able value by the release of the restriction. It is more than
likely that no other person has a right to the maintenance
of the restriction, but recognition of the existence of such
possible right may well be made by the use of words similar
to those appearing in the act of 1913.

The restriction which I have been discussing is in a class
by itself. The restriction relating to depth of cellar the
court has held in Allen v. Massachusetts Bonding & Insur-
ance Co., 248 Mass. 378, to be valid and enforcible and I am
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aware of no other restrictions as to which there is any sug-
gestion that they should be removed.

The resolve directs my inquiry as to the owners of estates,
if any, whose rights would be affected by the release of any
such restrictions, and to what extent. If, as in my opinion
is the case, the restriction in question is not an equitable re-
striction imposed for the common benefit of land owners in
the district, then the release of the restriction cannot affect
such land owners. Nor, in my opinion, would their rights be
affected in any event, although the insertion of words such
as those used in the act of 1913 would seem to be proper.
See Allen v. Massachusetts Bonding & Insurance Co., 248
Mass. 378.

I am also directed to inquire as to the persons who should
be notified of any proposed legislation in relation to such
restrictions before any action is taken thereon by the Gen-
eral Court. That is a matter of legislative discretion, as to
which no positive opinion can well be expressed. The owners
of land in the Back Bay District are numerous and I do not
see that there is any great difference in the degree of their
interest in the subject matter. I suggest that public notice
of the hearing in the usual form should be sufficient.

Accordingly, I recommend that the restrictions contained
in deeds by the Commonwealth of lots in the Back Bay Dis-
trict, other than those on Commonwealth Avenue, against
the use of buildings thereof for mercantile purposes be re-
leased. I submit the following draft of an act as sufficient
to accomplish that purpose:

An Act relative to a Certain Restriction imposed by the Com-
monwealth by Deeds of Certain Land in the Back Bay
District of Boston.

Be it enacted, etc., as follows

Section 1. Subject to the rights, if there be any, of parties other
than the commonwealth, all parcels of land in the Back Bay district
of Boston heretofore conveyed by the commonwealth to other parties
by deeds containing a restriction against the use of buildings erected
on such land for mercantile purposes, except such parcels as abut on
Commonwealth avenue in said district, are hereby released from the
operation and effect of said restriction, and the division of waterways
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and public lands of the department of public works is hereby auth
ized, on the request of the owner or owners of any parcel of land
released, to execute and deliver to such owner or owners a release
■exiting of said parcel of land from said restriction.

Section 2. This act shall take effect upon its passage

Respectfully submitted

JAY R. BENTON,
Attorney General




