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To the Honorable Senate and House of Representatives in General Court
assembled.

Chapter 26 of the Resolves of 1926, entitled, “ Resolve 
Providing for an Investigation relative to the Regulation 
and Supervision of Telephone Service when furnished by 
Others than Telephone Companies,”  reads as follows:

Resolved, That the department of public utilities be authorized and 
directed to inquire into the subject matter of senate document number 
one hundred and ninety-six of the current year relative to the regula
tion and supervision of telephone service when furnished by others 
than telephone companies, and in the course of such inquiry to hold 
such public hearings as may be necessary. The department shall re
port to the general court the results of its inquiry, together with its 
recommendations and drafts of such legislation as may be necessary 
to effect such recommendations, by filing the same with the clerk of the 
senate not later than December first in the current year.

Senate document N o. 196, referred to in the Resolve, 
provides:

Section twelve of chapter one hundred and fifty-nine of the General 
Laws is hereby amended by adding at the end thereof the following:— 
Any person, firm, corporation or association regularly furnishing for a 
valuable consideration telephone service under contract with a tele
phone company shall be deemed a common carrier in respect to said 
service within the meaning of this and the following thirty-two sections, 
—  so that clause (d) of said section will read as follows: —  (d) The 
transmission of intelligence within the commonwealth by electricity, 
by  means of telephone lines or telegraph lines or any other method or 
system of communication, including the operation of all conveniences,



appliances, instrumentalities, or equipment appertaining thereto, 
or utilized in connection therewith. Any person, firm, corporation 
or association regularly furnishing for a valuable consideration tele
phone service under contract with a telephone company shall be 
deemed a common carrier in respect to said service within the meaning 
of this and the following thirty-two sections.

Pursuant to the resolve, the Department made inquiry 
into the subject matter of Senate Document No. 196, held 
public hearings on July 15 and October 19, 1926, held 
various conferences, studied data relative to the cost of 
telephone service submitted by various hotels and examined 
the law. No one appeared in favor of the regulation and 
supervision of such telephone service and representatives 
of numerous hotels appeared in opposition.

The persons, firms, corporations or associations, other than 
telephone companies, who regularly furnish or deal in 
telephone service for a consideration are primarily hotels 
and so-called apartment hotels. The inquiry was pursued 
by the Department along two lines : (1) Whether such 
telephone service could lawfully be regulated and super
vised; and (2) whether legislation providing for regulation 
and supervision of such telephone service was advisable, 
if lawful.

The theory of regulation of an industry by the State is, 
in our opinion, based on two fundamental factors —  the 
employment or calling must be a public one, that is, it 
must be affected with a public interest; it must be one 
whose manner of conducting its business is of public con
sequence; and, secondly, there must be a public profession 
of the calling, a profession by the person so engaged, whe
ther express or implied from his conduct, that he has under
taken to serve the public indiscriminately. One gets into 
a public calling only by entering it voluntarily. The use of 
the public highways, or the exercise of the right of eminent 
domain, or other public privileges, are not necessarily 
the determining factors in constituting a business a public 
calling. Public employment does not owe its origin to 
the grant of public privileges. Probably public privileges 
can be granted to private industry only when such industry



is a public calling and are void when given to an industry 
which is not public in character. See Brown v. Gerald, 
100 Maine, 351. There are numerous cases in various 
jurisdictions to the same effect.

There are a considerable number of public employments 
which have always been recognized as such which have no 
public privileges whatsoever. See Munn v. Illinois, 94 
U. S. 113, and People v. Budd, 117 New York, 1. The colo
nists, at an early period, enacted statutes regulating the 
price of various staple commodities. Thus, as early as 
1635 legislation was passed in Massachusetts prohibiting 
shopkeepers and merchants from charging excessive prices. 
Mass. Colonial Laws, 1660 to 1672, p. 183. In Plymouth 
Colony the price of boards was fixed by statute in 1668. 
Plymouth Colony Laws, p. 156. The earliest law reports 
in England show that a large number of employments, 
some of which are not now regarded as public, were con
sidered public and were regulated.

In Munn v. Illinois, 94 U. S. 113, the court said at p. 
125 : “ In their exercise (of police powers) it has been cus
tomary in England from time immemorial and in this 
country from its first colonization to regulate ferries, 
common carriers, hackmen, bakers, millers, wharfingers, 
innkeepers, and, etc., and in so doing to fix a maximum of 
charge to be made for services rendered, accommodations 
furnished and articles sold. T o  this day statutes are to be 
found in many of the states upon some or all of these sub
jects; and we think it has never yet been successfully 
contended that such legislation came within any of the 
constitutional prohibitions against interference with private 
property.”

An inn is a house which supplies food and lodging to 
the public, and the innkeeper is bound to furnish either 
or both. From earliest times innkeeping has been regarded 
as a public employment and subject to regulation by the 
sovereign. Munn v. Illinois, supra.

In Y . B. Henry IV, 45, p. 8, the court said: “ Innkeeping
has been regarded as a public employment from time im
memorial. In all the cases from the time of our earliest



reports the right of the traveler to entertain at the inn is 
affirmed.”  See also Y . B. 22 Ed. IV, 49, pi. 15, and Rex 
v. Collins, Palmer, 373. As early as 1460, innkeepers 
who refused to furnish food or lodging to a traveler were 
held to be liable to him in an action on the case. Y . B. 
39 Henry VI, 18, pi. 24. In Mason v. Thompson, 9 Pick. 
280, 283, the court said : “ Nothing is better settled than
the general principle that innkeepers are chargeable for 
the goods of their guests lost or stolen from their inns.”  
Statutes have repeatedly been enacted in this common
wealth, and are in force today, regulating inns in one way 
or another.

From the foregoing it seems clear that the keeping of 
inns or hotels, as they are now more commonly called, is 
a public calling and may be regulated by the Common
wealth. While it is true that the regulation of the calling 
may not extend beyond the scope of that employment, 
nevertheless it is also true, we believe, that one who enters 
upon a certain public calling commits himself to furnish 
that service which is normally offered by those who follow 
that particular employment. We believe it patent that 
no first-class hotel, at least, can today be operated without 
furnishing telephone service to its guests. Indeed, the 
representatives of the hotels at the public hearing conceded 
this to be a fact. Such service is normally offered by hotels. 
In another proceeding before us, not connected with this 
inquiry, it was contended by the representative of a large 
hotel that it could not open its doors unless it had tele
phone service for its patrons.

This being so, it seems to us that the furnishing of telephone 
service is part of the business of keeping hotels and that 
the dealing in such service by hotels can lawfully be regu
lated and supervised. In Munn v. Illinois, 94 U. S. 113, 
at 134, the court said : “ The controlling fact is the right 
to regulate. If that exists, the right to establish a maximum 
of charge as one of the means of regulation, is implied. 
In fact, the common law rule which requires the charge to 
be reasonable is itself a regulation as to price.”

The right to regulate this service in hotels applies to



both the telephone service furnished to guests in their 
rooms as well as the service rendered in the hotel lobby. 
In our opinion, therefore, the Legislature may, if it deems it 
advisable, regulate and supervise telephone service furnished 
or dealt in by hotels and may regulate the rates charged 
for such service.

The situation with respect to so-called apartment hotels 
appears to us to be entirely different. An apartment 
hotel, as the term is herein used, is one where rooms or 
suites of rooms are rented to tenants for specific periods 
of time, where the owner does not hold himself out as serv
ing the public, but may select the tenants he desires and 
refuse to rent his rooms to persons whom he does not wish 
to serve, and where no board, lodging or accommodation 
are furnished to transient patrons. See Davis v. Gay, 
141 Mass. 531. Such apartment hotels are, therefore, 
not inns and the owners thereof do not profess to serve 
the public. On the contrary, by their conduct they deny 
any duty to serve the public indiscriminately. The pro
prietors of apartment hotels, we believe, are not engaged in 
a public calling and not subject to such regulation by the 
State. In our opinion a statute providing for regulation 
of rates charged by the owners of apartment hotels for 
telephone service furnished by them to their tenants would 
be illegal and void. The same is true, we believe, as to 
office buildings.

W e now come to the second line pursued in this inquiry, 
to wit, whether it is advisable to enact legislation regulating 
and supervising telephone service furnished or dealt in by 
hotels, apartment hotels and others than telephone com
panies.

The New England Telephone and Telegraph Company 
has a monopoly of the telephone business in the Common
wealth. Its schedule of rates provides a minimum rate for 
measured service, with a differential as the number of calls 
increases. Subscribers may have party lines, single lines, 
a number of single lines or private branch exchanges, 

The last form of service, generally in use in hotels, apart
ment hotels and larger business establishments, enables the



subscriber very expeditiously to handle the service and at 
the same time to have an intercommunicating system 
between different portions of his establishment.

For a private branch exchange, having a number of 
trunk lines connecting with the telephone company’s system, 
the full rate as for a single line is charged for only one trunk 
line and a charge of $2.50 per month is made for each 
additional trunk line. The initial guaranteed number of 
calls applies only to one trunk line, and consequently a 
private branch exchange subscriber speedily reaches the 
minimum differential. Thus, in the central exchange group 
and in several of the larger groups in the Metropolitan District 
the initial monthly guarantee is $6 for 100 calls; the next 
210 calls carry a rate of 4 cents per call; the next 500 calls 
a rate of 3| cents; and all additional calls a rate of 3| 
cents. It is apparent that in the larger hotels the telephone 
company receives 3§ cents per call for a majority of the 
calls.

When an intercommunicating system is connected with 
a private branch exchange, a charge is made by the tele
phone company for each extension in accordance with its 
character or grade of service. In the city of Boston, the 
company’s charge for such intercommunicating system is 
$1 per month for each extension connected with a private 
branch exchange. This extension is available for inter
communicating calls or for calls to or from the telephone 
central office.

Until recent years, telephone service in the corridors 
and other public portions of hotels, herein described as 
lobby telephone service, was furnished directly by the 
telephone company upon a public pay station basis, via 
the coin box plan or through operators in its employ sta
tioned in the lobby. The telephone company either paid 
the hotel a direct rental for the space occupied or a com 
mission on the receipts. Subsequently, many of the hotels 
took over the lobby telephone service, connected the sta
tions with their private branch exchanges and employed 
the operators. Telephone service to or from rooms in hotels 
is furnished through the private branch exchange. In some



hotels there are now no regular public pay stations what

ever. In others, the telephone company operates coin box 
pay stations at which the regular rate for calls is charged.

At first, hotels made no charge beyond the established 
telephone com pany’s rate for calls. Soon, some of the 
hotels began charging 10 cents for local 5-cent calls 
and other hotels charged 15 cents for such calls. There 
seemed to be no standard excess charge in the various 
hotels. Recently, the hotels, by agreement among them
selves, have more or less standardized their charges. Prac
tically all of the larger hotels in the city of Boston have a 
rate of 15 cents for local 5-cent calls, an excess charge of 
15 cents on all toll calls under $1, and an excess charge of 
25 cents on all toll calls over $1. Some of the hotels in the 
city only charge 10 cents for local calls when made in the 
lobby. M ost of the hotels outside of Boston which have 
private branch exchanges charge 10 cents for local calls
and a small excess charge on toll calls.

At the public hearings the representatives of the hotels 
asserted that despite these extra chai’ges they were fur
nishing telephone service to their guests at a great loss,
and they, on those occasions and subsequently, submitted 
figures and data which they alleged sustained their con
tentions. Because of the conclusions which we have reached 
relative to the subject matter of the inquiry, we did not 
deem it necessary to determine whether the hotels actually 
furnished the service at a loss or the amount of the loss, 
if any. An analysis of the data submitted by the hotels 
and the testimony adduced at the hearing did, however, 
indicate that the figures did not reflect the true situation 
and that the losses, if any, were not as great as claimed. 
M uch of the expense is due to the cost of handling in
coming calls and furnishing intercommunicating service, 
but no allowance for these items was made in most of the 
data. On the contrary, the expense for these and other 
items, which did not pertain to outgoing calls, was placed 
upon the cost of handling the outgoing calls.

Our investigation demonstrated that the cost of handling 
the telephone service in hotels varied with the different



hotels. There seemed to be no standard measure which 
could be applied. A  wide variety of factors entered into 
consideration in determining the cost of furnishing the 
service with different results in various hotels.

It seems doubtful to us that any flat rate could be es
tablished which would be fair to all hotels in the Common
wealth, or even in the city of Boston. A  rate which would 
be equitable with respect to one hotel might be highly un
reasonable if applied to another. It is more likely that, 
to establish a rate for telephone service furnished or dealt 
in by hotels which would be legal, it would be necessary 
to hold separate hearings for each hotel and establish that 
rate which would be proper under the facts in each case. 
Manifestly, this would involve a vast amount of labor and 
create a number of perplexing problems. While the fact 
that there are difficulties and problems involved in such 
regulation should not be sufficient to prevent legislation 
if the evil were a serious one, we doubt that there is such 
pressing need for such regulation as counterbalances dif
ficulties involved in attempting to regulate. W e do feel, 
however, that the telephone Company ought to establish 
and maintain some regular public pay stations in hotel 
lobbies at which the usual public pay station rates for all calls 
should be charged and that the hotels ought to permit the 
telephone company to place such stations on their premises.

In 1918 the Public Service Commission instituted an 
investigation as the result of complaints that the hotels 
were charging 10 cents for local calls, and on September 30, 
1918, made an order designed to remedy the situation. 
This order provided that on and after a certain day all 
telephone companies doing business within the Common
wealth be required “ to cease to render to licensed inn
keepers private branch exchange telephone service except 
upon the condition that the service so furnished shall not 
be resold by the subscriber to the public or any section 
thereof either directly or indirectly through a charge for 
the use of the instrument and apparatus.”  Owing to a 
change of conditions which could not be foreseen at the 
time of the making of the order, it was not carried out.



The Public Service Commission undertook to deal with 
the situation by directing an order against the telephone 
companies prohibiting them from giving the service except 
upon certain conditions. Without passing upon the ques
tion whether the order could in its then form have been 
legally made or whether such an order would now be reason
able, it seems to us that that is not the most desirable 
manner of dealing with the problem. At best, it is a 
roundabout method of regulating hotels with respect to 
their charges for telephone service. If the Legislature 
should deem it advisable to leave such charges regulated, 
it seems to us that the more logical method is to do it 
directly by enacting legislation authorizing the Depart
ment to regulate and supervise such service and the rates 
charged by hotels therefor.

However, for the reasons above stated, we are forced to 
the conclusion that it is inadvisable, for the present, to 
enact legislation empowering the Department to regulate 
and supervise telephone service furnished or dealt in by 
hotels.

What we have said relative to the inadvisability of suet 
legislation with respect to hotels applies with equal force to 
legislation with respect to apartment hotels and office 
buildings. In addition, as stated above, we believe tbat 
such legislation with respect to apartment hotels and office 
buildings would be unconstitutional.

For the foregoing reasons we do not at the present time 
recommend legislation to regulate and supervise telephone 
service when furnished or dealt in by others than telephone 
companies.

H E N R Y  C. ATTW ILL, 
E V E R E T T  E. STONE, 
H E N R Y  G. WELLS, 
L E O N A R D  F. HARDY, 
LEW IS GOLDBERG,

Commissioners.










