
REPORT OF THE BOARD OF BANK INCORPORA-
TION AND THE DEPARTMENT OF PUBLIC
UTILITIES, ACTING JOINTLY, RELATIVE
TO THE REGULATION AND CONTROL OF
INVESTMENT TRUSTS AND TO THE EN-
FORCEMENT OF THE SALE OF SECURITIES
ACT, SO CALLED.

[Banks and Banking.]

Department of Public Utilities, December 5, 1928.

To the Honorable Senate and House of Representatives.

Chapter 29 of the Resolves of 1928, reads as follows:
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Resolve providing for an Investigation by the Board of Bank
Incorporation and Department of Public Utilities, acting

jointly, relative to the Regulation and Control of In-
vestment Trusts and to the Enforcement of the Sale of

Securities Act, so-called.

Resolved, That the board of bank incorporation and department
of public utilities, acting jointly, are hereby authorized and directed
to investigate the subject matter of so much of the address of his
excellency the governor, printed as current senate document number
one, as relates to enacting additional legislation so as to prevent
credulous investors from being defrauded by unscrupulous promoters
and operators, and of current senate documents numbers one hundred
and seventy-seven and one hundred and seventy-eight, and current
house document number four hundred and sixty-one, relative to the
regulation and control of investment trusts and to the better enforce-
ment of the sale of securities act, so-called. The joint board shall report
to the general court its findings and recommendations, if any, and
drafts of such legislation as may be necessary to carry the same into
effect, by filing the same with the clerk of the senate, not later than
December first in the current year.
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Pursuant to the resolve, as quoted above, the Board of
Bank Incorporation and the Department of Public Utili-
ties, acting jointly, has held an advertised public hearing,
attended by numerous persons who were given an oppor-
tunity to set forth their opinions and suggestions in full,
has made an investigation, and has held several con-
ferences at which various persons from New York and
Massachusetts, interested and experienced in the business
of conducting investment trusts, have appeared and
stated their views.

At the present time one hundred and one investment
trusts or corporations, whose business is that of investing
in the securities of other corporations or trusts, have
qualified their securities for sale in Massachusetts under
the provisions of the so-called Sale of Securities Act. The
Department of Public Utilities is requiring at the present
time from each of said investment trusts or corporations
engaged in investment trust business frequent reports
setting forth in full its financial position, including an
income account and balance sheet, a list of the securities
owned or held, and the prices paid therefor and the market
value thereof. The said trusts or corporations are also
required to set forth in full that part of their income de-
rived from dividends and interest received, and, further,
to set forth that part of their income derived from in-
crease or increases received from any resale or resales of
their securities. This information, including balance
sheets, income statements, personnel of management
and regulations under which business is conducted, is open
to public inspection, and therefore available to the pro-
spective investor.

Comparisons, mistaken, we believe, have been made
between investment trusts and banks in their relations
to the public. Investment trusts have no depositors and
thus have no cash demand liabilities such as banks have.
They perform none of the functions of a bank. Invest-
ment trusts and corporations as a usual rule have no
liabilities other than their liability to stockholders or
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beneficiaries of the same character that ordinarily per-
tains to any corporation or trust.

There seems to be a popular impression that a benefici-
ary in an investment trust is not in as good a position to
protect his interest as a stockholder in a corporation
engaged in a like business. This, we think, is not so as to
trusts over which the courts of this Commonwealth have
jurisdiction. In fact, a beneficiary is in a much more
favorable position to protect his interest and to see to it
that the trust is conducted in an honest and efficient
manner than is a stockholder in a corporation.

Section 12 of chapter 203 of the General Laws provides
that

The supreme judicial court, the superior court or the probate court
may, upon petition of a party beneficially interested in a trust under
a written instrument, and after notice to the trustee and all persons
interested, remove the trustee if it finds that such removal is for the
interests of the beneficiaries of the trust or if he has become insane
or otherwise incapable or is unsuitable therefor.

Under this statute it seems to us that the court has
broad and sweeping powers, on the petition ofany benefici-
ary of such an investment trust, to remove the trustee or
trustees if, in the opinion of the court, such removal is for
the benefit of the beneficiaries. The court has no such
power in the case of directors of a corporation. Thus, in
our opinion, the beneficiaries of an investment trust have
greater protection than the stockholders of a corporation.

Strenuous objections were made by representatives
of some investment trusts and corporations doing a like
business to any system of regulation which would make
public their investments. It was urged that the invest-
ment trusts, in which the speakers were interested, made
careful and exhaustive investigations of the business of
the corporations in whose securities they invested, very
often entailing months of study and the expenditure of
large sums of money. They contended that it would be
unfair, after the trusts had made these examinations and
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made investments on the strength of the information
obtained, that others should be able to take advantage
of their examinations and expenditures, at no expense to
themselves, in investing in like securities. It was also
suggested that by making public their investments it
would create a competition for the securities as to which
they had made an investigation which would necessarily
either enhance the price or exhaust the supply of the
securities. Be that as it may, in our judgment there is no
practical way of regulating investment trusts except by
some sort of supervision of the nature that applies to
banks, or by such regulation as now applies under the
Sale of Securities Act, together with publicity.

We think it inadvisable to deal with investment trusts
in the same way that we deal with banks. As we have
pointed out, investment trusts are in their nature no
different from corporations engaged in a like business,
and do not vary much, so far as the beneficiary is con-
cerned, from any other form of collective enterprise whose
purpose is the making of a profit. There seems to be no
sound reason why supervision of the character applying
to savings banks should be exercised over their invest-
ments or their business in the interests of the shareholders
that does not pertain to any other private trust or corpora-
tion. If we once engage in such supervision of the invest-
ments of investment trusts, there seems to be no logical
reason why it should not be extended to a wide field of
private undertakings. To do this would bring an enor-
mous expense upon the Commonwealth if the investments
are to be supervised with any degree of effectiveness. At
the same time, the mere fact that the State undertook
so to supervise these investments would lead the public
to place undue reliance upon such supervision, rather
than to take means to inform themselves. No instance
has been brought to our attention where any State has
undertaken such supervision. No information has been
presented to us which would warrant us, at this time,
recommending any such policy upon the part of the State.
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We believe that a system of filing returns with the
State and making those returns private places too great a
responsibility upon a regulating body, unless that body
is given funds and power substantially the same as the
Commissioner of Banks possesses in relation to savings
banks. As a consequence, we think that if any attempt
is to be made to assure the holders of investment trust
certificates that the trusts are being conducted in a sound
and honest manner, there should be available to the
holders of trust certificates, at reasonable times, full
information in relation to the character of the securities
held by the investment trust. We know of no way in
which this can be done except that periodically invest-
ment trusts be required to file, in addition to other infor-
mation, statements of their investments which will be
open to the public, and wr e feel that this is the system
which should be adopted by the State, at least for the
present. It follows that such provisions should apply to
persons and corporations engaged in like business.

At the present time investment trusts, and persons and
corporations doing a like business, are subject to the Sale
of Securities Act, and consequently, to the extent defined
in the act, come under the jurisdiction of the Department
of Public Utilities. The Department has for some time
in the past required statements from time to time from
these trusts, persons and corporations, wT hich information
is open to such members of the public as desire to examine
the returns.

Question has been raised as to whether, under the
provisions of the Sale of Securities Act, the Department
has the authority to require the filing of returns in the
manner in which it has heretofore been done. We sug-
gest that the Sale of Securities Act be amended so as to
remove any question as to the power of the Department
exercising this authority, and submit a bill to that effect,
marked “A.”

The resolve directs us to investigate the subject matter
of Senate Documents Nos. 177 and 178. Senate No. 177
provides for the regulation of investment trusts under the
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supervision of the Department of Public Utilities, and
Senate No. 178 provides for the regulation and control of
investment trusts under the supervision of the Commis-
sioner of Banks. The cardinal feature of both bills is that
such investment trusts shall not invest in securities other
than those approved, on the one hand, by the Depart-
ment of Public Utilities, or, on the other, by the Commis-
sioner of Banks. As we have already stated, we think it
inadvisable to deal with the investment trusts on the
analogy of banks or banking institutions. It follows that
we do not recommend the adoption of the provisions of
either bill.

The resolve also directs us to investigate the subject-
matter of so much of the address of His Excellency the
Governor, printed as Senate Document No. 1, as relates
to enacting additional legislation so as to prevent credu-
lous investors from being defrauded by unscrupulous
promoters and operators. In the consideration of the
whole subject-matter of the resolve we have given careful
consideration to the suggestions contained in the address
of His Excellency the Governor. We assume that that
portion of the message of His Excellency that recom-
mends that the duty of enforcing the statute regulating
the sale of securities be transferred from the Department
of Public Utilities to the Department of the Attorney
General is not referred to us under this resolve. As a
consequence we make no report thereon.

We are also directed by the resolve to investigate the
subject-matter of House Document No. 461, relative to
the better enforcement of the Sale of Securities Act, so
called. This bill provides for the creation of a division,
to be known as the Securities Division, in the Department
of Public Utilities, and the appointment of a Director to
have general charge of the Division, with an appeal to
the Commission from the decision of the Director. This
bill, we think, has merit in that it would relieve the Com-
mission of dealing with a large amount of detail work
which in its nature is foreign to the activities for which
the Department was originally created, and would tend
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to relieve the Commission which is now overburdened
with work. Moreover, the appointment of an official
whose sole duty was the supervision of the enforcement
of the act might tend to better efficiency. The general
scope of the bill meets with our approval. We think,
however, that there should be some minor amendments
to the bill, and as a consequence we submit the bill in a
new draft, marked "B,” with the recommendation that
it be adopted by the General Court.

Respectfully submitted,

BOARD OF BANK INCORPORATION.

Roy A. Hovey.
Commissioner of Bank

Henry F. Long,
Commissioner of Corporations and Taxation.

Wm. S. Youngman, 1

Treasurer and Receiver General

DEPARTMENT OF PUBLIC UTILITIES.

Henry C. Attwill,
Everett E. Stone,
Henry G. Wells,
Leonard F. Hardy,
Lewus Goldberg,

Commissioners

With dissent on term of five years for Director of Securities in bill marked “B.
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A

In the Year One Thousand Nine Hundred and Twenty-Nine.

An Act for the Better Enforcement of the Sale of Securi-
ties Act.

Be it enacted by the Senate and Rouse of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Chapter one hundred and ten Aof the General Laws
2 is hereby amended by inserting after section six thereof
3 the following new section:
4 Section 6A. The commission may also require any
5 person whose securities may be sold to file periodic
6 statements, under oath and sworn to by a reputable
7 public accountant, showing the financial condition of
8 such person and such further information as the com-
-9 mission may deem advisable, in such form as it may

10 from time to time prescribe. Failure to submit the
11 information so required within the time specified shall
12 be deemed by the commission just cause for the making
13 of a finding to the effect that the sale of such securities
14 is fraudulent or would result in fraud.

Cf)e Commontoealtl) of Massachusetts
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B

In the Year One Thousand Nine Hundred and Twenty-Nine.

An Act for the Better Enforcement of the Sale of Securi-
ties Act.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as folloivs:

1 Chapter one hundred and ten Aof the General Laws
2 is hereby amended by inserting after section twelve
3 thereof the following new section, to wit: »■ I

4 Section 13. There is hereby established within the
5 commission and under its general supervision a divi-
-6 sion to be known as the securities division. The com-
-7 mission may, with the approval of the governor and
8 council, appoint a director of the securities division
9 who shall not be subject to the provision of chapter

10 thirty-one of the General Laws. Said director shall
11 hold office for the term of five years unless removed for
12 cause by the commission, with the approval of the
13 governor and council, or by the governor. It shall be
14 the duty of said director to administer and enforce the
15 provisions of this chapter, and for this purpose he shall
16 have and exercise all the authority conferred by law
17 upon the commission, including the authority con-
-18 ferred by chapter two hundred and fifty-nine of the
19 acts of the year nineteen hundred and twenty-two, but
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20 subject to the supervision and control of the commis-
-21 sion in such manner as the commission may deter-
-22 mine. Said director shall receive such compensation
23 as may be fixed by the commission with the approval
24 of the governor and council. During the absence or
25 disability of said director, his duties may be performed
26 by the commission. The commission may likewise
27 appoint and provide such employees as may, from
28 time to time, be necessary to the proper administration
29 of this chapter. Any interested person aggrieved at
30 any official act of the director of the securities division
31 shall be entitled to a hearing as provided in section
32 seven hereof.






