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To the General Court of Massachusett
In compliance with the provisions of section 33 of

chapter 30 of the General Laws, as amended by section
43 of chapter 362 of the Acts of 1923, there is sub-
mitted herewith such part of the annual report of the
Commissioner of Corporations and Taxation (Pub. Doc.
No. 16) as contains recommendations or suggestions
for legislative action, accompanied by drafts of bills.
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By the enactment of chapter 57 of the Resolves of
1930 the General Court provided for a continuation of
a study and investigation of the changes in the tax
laws of the Commonwealth. This Commission, or a
commission similar to it which was first brought into
being by the enactment of chapters 44 and 49 of the
Resolves of 1927, has presented a report to the Legis-
latures of 1928, 1929 and 1930. These reports have
their origin in addition to the Resolves of 1927, to Re-
solve 31 of the Acts of 1928, Resolve 37 of the Acts of
1929, and Resolve 57 of the Acts of 1930. These re-
ports, in the order in which they were filed, are num-
bered, as to 1928, House 490; as to 1929, House 1075;
as to 1930, House 900; and in addition the Commission
now sitting has to do with the report of the Legislative
Committee on Taxation of 1930, numbered House 1324.
This Commission is, according to advanced announce-
ment, filing a report for consideration of the 1931 session
of the Legislature, which is a report of progress, but
which will not submit any specific recommendations.
The existence of this Commission, and the probable
continuation of it for further investigating activities,
prompts the suggestion of submitting to the Legisla-
ture for approval only those tax changes which seem
to be necessary, but which will not in any way hinder
the broad scope of inquiry which a special commission to
study tax law changes is entitled to. There are several
matters, however, of importance which require legisla-
tion which can be enacted in and of themselves. Some
of these grow out of decisions of the court, and some of
them have become necessary because of changes in the
tax structure which had been made because of admin-
istrative need. There are certain other changes respect-
ing the laws relating to the work of the Department of
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Corporations and Taxation which are here suggested
because it is necessary that they be submitted to the
General Court for consideration.

Corporations,

1. Dissolution. This recommendation is for a con-
tinuance of the practice whereby annually an act is
passed to dissolve certain corporations. Many of these
corporations have ceased to function; some apparently
have no officers, others have failed to file certificates of
condition or tax returns, and many have been enjoined
by the Supreme Judicial Court by action of the Attor-
ney General from doing business. It is requested that
such of these as will be submitted be dissolved. Cer-
tain other corporations which have satisfied all require-
ments, and have by a vote of the corporation expressed
their desire to be dissolved, are also submitted.

2. Security Corporations. —By the passage of
chapter 359 of the Acts of 1929 the Legislature of
Massachusetts undertook to deal with the problem of
the so-called investment trust which had incorporated,
and which in taxation did not lend itself to the tax laid
generally against domestic business corporations under
which corporation laws the security companies were
obliged to incorporate, by providing that the tax on
security corporations should be the same as that paid
by an individual under the Massachusetts income tax
law. These corporations dealing exclusively in securi-
ties for their certificate holders seemed clearly to be
entitled to treatment which was accorded the individ-
ual, in addition to the requirement that something was
necessary in order to keep this class of security corpora-
tions in Massachusetts doing business under Massachu-
setts law. Out of an overabundance of caution the
Legislature provided a minimum tax which should be
based on the excise laid against banks. The change in
the bank tax law by the Legislature of 1930 brought a
higher rate for the taxation of banks on such income

could be taxed if the decision of the Macallen case
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(279 U. S. 620) was extended to national banks and
trust companies. The minimum, however, which was to
apply against security corporations was not changed,
and because of this the high rate which it was necessary
to provide for the small part of the bank’s income that
could be taxed brings a real hardship on the security
corporations, and if continued is likely to drive this
class of corporations from the Commonwealth. This
was the thing the Legislature undertook to prevent by
the enactment in 1929. It is, therefore, recommended
that this minimum provision applying against this class
of security corporations be repealed, and that security
corporations be taxed only as individuals would be
taxed under the Massachusetts income tax law.

3. Banks. The enactment of a just tax in respect to
national banks, and, because of competitive conditions,
trust companies depends exclusively upon the congres-
sional authority as expressed by the provisions of section
5219 of the U. S. R. S. Congress is likely to change the
provisions of section 5219 so that a broader field will be
offered to the states to tax national banks and other
financial corporations. One of the things which will be
of advantage to Massachusetts will be a minimum tax,
so that a bank in no year would pay less than what a
6 per cent tax on its dividends declared would amount
to. A bill is here filed with the thought that Congress
will change section 5219, and that the Legislature of
Massachusetts would then consider the adoption of a
minimum tax against national banks so that the equiva-
lent of a tax which would be laid against an individual
would at least be obtained from such banks as are
doing business in Massachusetts.

4. Business Corporations. There is resubmitted to
the General Court certain changes in the business cor-
poration tax law 7 wTich have been considered favorably
by the Special Commission on Taxation in large part
if not in entirety. These changes relate to both for-
eign and domestic business corporations, and are in
part corrective and in part substantive changes. These
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proposals permit of consideration by the General Court
for the taxing of transactions which now escape taxa-
tion because of a claim that they are interstate com-
merce transactions. It also would permit of considera-
tion for taxation of subsidiary corporations so controlled
as to prevent any taxation in Massachusetts despite the
conduct of a very substantial business. It will also per-
mit of consideration for the illogical deduction now
allowed foreign corporations on their corporate excess
for business carried on in Massachusetts. It will also
permit of consideration for taxation of domestic cor-
porations without the necessity of determining that
they are actually doing business. In addition to these
there is also provided a minimum tax at a low rate, so
that the corporation taxes can be stabilized without
burdening any single corporation. This minimum if
adopted wr ould supplant the present minimum.

There are also provisions in this law which will
eliminate the now seemingly inconsistent provision
which provides for a “ machinery deduction ” on manu-
facturing corporations but which denies the other cor-
porations although both may be using machinery, and
abolish a dividend credit allowed to foreign corpora-
tions which may completely eliminate their corporation
tax so far as it relates to income which otherwise would
be taxable in Massachusetts. There are other corrective
changes which have to do with the filing date of the
corporation tax return so as to reconcile it with the
provision of the present law which permits of filing by
corporations after the close of their fiscal year, and as
to a jurisdictional question which would permit of tax-
ation in this State of business done and property han-
dled which because of its character does not permit of
taxation in other jurisdictions; and a provision for for-
eign corporations to allow the setting aside of the statu-
tory method of allocation of income if such procedure
results in fairer treatment for the corporation in re-
spect to the allocation of its taxable income which the
statutory method of allocation, because of the absence
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of certain factors, does not permit. The others are
purely corrective and provide for changes necessary in
the law to bring consistency with existing statutes.

Local Taxation.
5. Fees. The proposal made before the 1930 Leg-

islature, respecting the fees allowed to collectors of
taxes in cities and towns, is again suggested. As what
was said last year is applicable now, I am repeating
what was in the proposal for the consideration of the
Legislature of 1930. For many years much difficulty
has been experienced by collectors in cities and towns
in collecting municipal taxes because of the provision
relating to the charges that could legally be made.
The fees now allowed a collector are similar to those
of fifty or more years ago, when conditions were fully
met by the fees, a condition long since gone. In order
to make clear the charges that may be laid against de-
linquent local taxpayers, and to prevent, as too fre-
quently happens now, an expense on other taxpayers
who pay more taxes because of payments made and not
recovered in efforts to collect local taxes, the bill as
presented slightly changes in fees and charges allowed
by law to local collectors of taxes, and thus adapts the
law to present-day usage.

6. Tax Rates. ■— Local assessors are required to raise
revenue to meet the need of the appropriations and
lawful expenditures of the cities and towns, and are
authorized to deduct from the amount to be assessed
on real and personal property certain receipts. These
receipts include items of which the local assessors have
no means of having information as to the probable re-
ceipt of the current year, and must resort to a previous
year’s figure. This method very frequently brings a
deficit of revenue. The Legislature has seen fit to re-
quire the Commissioner of Corporations and Taxation
to report certain estimated receipts, and to require
the local assessors to use this amount in calculating
the tax rate. This recommendation is in keeping with
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past legislation, and will insure equitable tax and at
the same time guarantee sufficient revenue to meet
indebtedness incurred or to be incurred by the very
cities and towns on account of appropriations made.
There is also a purely corrective change to go in chap-
ter 60 so as to change the word from “ collector ” to
“ treasurer ” who has to do with the redemption of
tax titles, and is necessary to overcome inconsistency
that is now in the law.

7. Partial Payments. The times warrant a change
in a very old practice of preventing the collectors of
taxes from receiving partial payments on local taxes.
The present statute provides that the collector shall
accept a 25 per cent payment, but the law is so worded
that perhaps having once accepted 25 per cent he can-
not accept any other payments. In these days of seem-
ingly exorbitant local taxes it becomes difficult for peo-
ple to gather sufficient money to pay the full amount
at one time, and it is to be of advantage to the tax-
payer if the collector can accept partial payments.
This recommendation is for that purpose.

8. Exemptions. The steadily increasing value of
property which is exempted from local taxation makes
it again necessary to call to the attention of the Legis-
lature this tax burden on the people which is not fully
sensed until long after the opportunity of preventing
it has gone. The proposal submitted would still allow
exemption for worthy causes, but would limit the ex-
emption in such a way that no large burden would be
thrown upon the community to carry the property thus
exempted. The general purpose of the bill is to make
it impossible to distribute property which is acquired
and used free of taxation, but becoming profitable per-
mits of private profit. It also would provide that the
land taken for exempted purposes should remain tax-
able. This provision would probably prevent the tak-
ing of land which is of a highly valuable nature, and
which should be left for the development of the com-
munity and not permanently taken from the market.
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9. Local Bonds. The general laws now provide for
the proper bonding of treasurers and collectors. In the
audit of city and town accounts it is necessary to also
audit in addition to the treasurer and collector other
officers expending money or receiving money on behalf
of the municipality. The bond of the town clerk who
handles considerable money should be made an annual
bond. The general laws provide that all bonds must
be surety company bonds, but there is no provision that
the bond of the town clerk should be an annual one.
(Section 13, chapter 41.) The only change suggested
is that it be made an annual bond. There should also
be a provision in section 61A of chapter 41, inserted by
chapter 172 of the Acts of 1930, to provide that bonds
are to be required of those who serve in a temporary
capacity and are responsible for funds.

Income Taxi
10. “Rights.” This proposal seeks to reinstate the

practice of the Department of Corporations and Taxa-
tion for thirteen years in the administration of the
income tax law in requiring that the cost of “ rights ”

shall be taken as “ 0,” and the profit from the sale pf
intangible personal property taxed at the time of sale
at 3 per cent. The courts of the Commonwealth have
held that a stock dividend was just the same as a cash
dividend, and it followed that the Legislature could
tax stock dividends at 6 per cent, the same as cash
dividends. This seemed to be unusually harsh, and a
3 per cent tax was provided at the time of sale. In
the decision of the court in the Allen case, which had
to do with American Telephone and Telegraph “rights,”
the court ruled that there could be no tax except on
the gaimreceived above the value on the day of acquisi-
tion. This means that the Commonwealth is deprived
of a 3 per cent tax on that which the shareholder re-
ceives, and which our own court has held might well
be taxed at 6 per cent. In connection with this attempt
is here made to work out an equitable adjustment of a
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tax on the profit accruing on the sale of “ rights ” by
deducting the value of the “ rights ” from the parent
stock so as to avoid complications and inequities. The
rule of thirteen years is preferred by most attorneys
and accountants, as well as by the Department of Cor-
porations and Taxation, in the interest of simplicity.
This proposal lays down a definite rule for the taxation
of profit received by a trustee under a revokable trust.
If this provision is not enacted it will be possible for
any person faced with the desire •to sell stock which
will show a substantial profit, to set up a trust for
the mere purpose of making the sale and revoking the
trust immediately thereafter, thus escaping the tax on
the profit. There is also provision made for diminish-
ing the cost basis of real or tangible personal property
by the amount of depreciation allowed to the taxpayer,
and in case of intangible personal property diminishing
the cost basis by any amounts received in distribution
of capital. These are not only sound economic posi-
tions, but without them the true profit cannot be taxed.

11. Estates. A recent decision (Hutchins) of the
Massachusetts Supreme Court points out certain con-
stitutional difficulties in certain cases, and indicates an
equitable taxation of trustees in certain cases is not
provided for by the law. This proposal eliminates the
unconstitutional tax provision and provides for the spe-
cific taxation of trustees based on the number thereof
resident in Massachusetts in certain cases. Another
proposal makes certain that in every case in which the
direct taxation of trustees is unconstitutional, and the
beneficiary of the trust is a resident of Massachusetts,
the taxes of the beneficiary shall be clearly provided
for.

12. Deductions. This proposal becomes necessary
because of the decision of the Supreme Judicial Court,
and provides for the elimination of the arbitrary de-
duction of 5 per cent of the assessed value less mort-
gages of stock in trade and other tangible property, real
and personal, owned by the persons taxed and used in
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a profession, employment, trade or business. This is
an arbitrary deduction, a parallel of which is not to be
found in any other income tax law in existence, and
does not appear to have any sound logical basis in
economics. Its continuance in the statute will not only
indicate an unconstitutional provision, but also will
prevent the flow of income which is properly taxable
under the theory of the Massachusetts income tax law.

13. Fiduciaries. The recent decision of the Supreme
Judicial Court (Boston Safe Deposit and Trust Com-
pany) points out clearly that the Legislature has the
authority, but has not in the present law made the pro-
vision broad enough, to tax certain accruals in the shape
of interest and dividends which would have been taxable
to a natural person. This present proposal is for an
enactment which will make clear what it was assumed
was in the law, and which the Supreme Court now says
can be put into the law. If this law is enacted it will
mean that the taxing of this kind of income coming to
the fiduciary will be taxed as if it was the property of a
natural person. This follows the general line of the
income tax law, and perpetuates the practice of the
Department since the beginning of the income tax law
in 1917.






