
HOUSE 1509

Department of the Attorney General
Boston, April 3, 1931.

Mr. Frank E. Bridgman, Clerk of the House of Representatives.

Dear Sir: In accordance with chapter 51 of the
Resolves of 1930, the Attorney General appointed As-
sistant Attorney General Nash to investigate the claim
of James P. Sullivan of Belchertown, and I hereby make
a report of the investigation.

The claim of James P. Sullivan is based upon a tubercu-
lin test had upon his cattle, as a result of which certain
of his cattle were slaughtered in accordance with the
provisions of the statute. The statute applicable is
G. L., c. 129, § 33, as amended by St. 1922, c. 353, § 3.
As amended it reads as follows;
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Except as otherwise provided, a person who has animals tested
with tuberculin shall not be entitled to compensation from the com-
monwealth for any animals which react to the tuberculin test unless
they have been tested by the director or qualified veterinarians acting
under his authorization. The director may prescribe rules and regu-
lations for the inspection of cattle by the application of the tuberculin
test and for the segregation oj slaughter of reacting animals; pro-
vided, that no inspection by the application of such test shall be made
unless an agreement has previously been entered into for such in-
spection and application with the owner of the animals or his repre-
sentative. If, in the opinion of the director, any of the animals react
to the test and are slaughtered in consequence thereof, the owner
shall be reimbursed by the commonwealth in the manner hereinafter
provided. The director may appoint persons to make appraisals of
reacting cattle in conjunction with the owner or his authorized repre-
sentative. Such appraisals shall be subject to the rights of arbitra-
tion and petition set forth in section thirty-one; provided, that the
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award or damages shall be within the limits prescribed by this section.
The commonwealth shall pay to the owner of any animal slaughtered
under authority of any rules or regulations made hereunder one third
of the difference between the amount received by the owner for the
carcass of the animal and the value of the animal as determined by
appraisal as aforesaid; provided, that in no case shall any payment
by the commonwealth hereunder exceed twenty-five dollars for any
grade animal, or fifty dollars for any pure-bred animal; and provided
further, that the owner or his representative has not, in the opinion
of the director, by wilful act or neglect, contributed to the spread of
bovine tuberculosis.

The purpose of this statute is to provide compensation
to certain owners of cattle who desire to acquire a clean
herd, free from tuberculosis. The Federal government,
working in conjunction with the State, makes compen-
sation also.

A public hearing was held on this claim on Monday,
March 9, 1931, at which were present, among others, the
claimant and the Commissioner of Conservation. As a
result of this hearing I report the following facts:

On May 24, 1926, James P. Sullivan of Belchertown
made a written request *to the Director of Animal In-
dustry for the application of the tuberculin test to his
herd of cattle, consisting of 60 females and 2 males.
This request was accompanied by a request for postpone-
ment of the tuberculin test until Federal indemnity
should be assured. The Federal government, working in
conjunction with the various States, likewise makes re-
imbursement to the owners of cattle where reactors are
slaughtered as a result of the tuberculin test. In May,
1926, the Federal funds for this purpose had become ex-
hausted, and no further would be available until
July Ist. Shortly after the Director had received the
application for a test he received a letter from Dr. Shaw,
the appraiser of the Division of Animal Industry, which
stated that he, Dr. Shaw, had heard that Sullivan’s
cattle were got together for the purpose of making a test.
The Director made such inquiry as he was able and
delayed the test, but, as he could find no evidence which
would in law warrant refusal of the application, he au-
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thorized Dr. Shaw to make the test on July 24th. When
the test was applied there were 84 cattle on Sullivan’s
farm instead of the 62 for which he had originally ap-
plied. At the barn on his farm there were tie-ups for
only 50 cattle. As it was summer, however, and cattle
could be kept in the open, this variance does not have a
conclusive significance. The veterinarian of the de-
partment, Dr. Shaw, should have notified the Director
of the extra number of cattle present before applying
the test. If he had done so the test would probably
not have been put on without further investigation. Dr.
Shaw, however, acting on his own responsibility, put the
test on the 84 cattle. It was suspected by the Director
after the claim came in that many of these cattle did not
belong to James Sullivan.

On October 7, 1926, Dr. Howard, the then Director
of the Division of Animal Industry, was removed from
office by Governor Fuller, who appointed Frank B. Cum-
mings in his place on November sth. Mr. Cummings,
working in conjunction with the Comptroller’s depart-
ment and the State police, made an investigation of a
good many claims for reimbursement by alleged owners
of cattle. All claims for reimbursement were held up
until the investigation was completed. Mr. Cummings
refused to approve Sullivan’s claim because he believed
that Sullivan was not the bona fide owner of the cattle,,
and, furthermore, that he had collected the cattle for the
purpose of a test rather than for the purpose of building;
up.a dairy herd. His suspicions were further aroused
because shortly thereafter James P. Sullivan’s brother
William was indicted for an attempt to get money fraudu-
lently from the Commonwealth as the result of a test on
his cattle, made in 1924. This indictment, however, was
later nol pressed for lack of evidence to convict him.
The investigation made by the Comptroller’s depart-
ment and Mr. Cummings disclosed no proof that these
cattle did not belong to James, but nevertheless the claim
was never approved.

I have been unable to determine that James did not
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own all the cattle for which he applied for a test, but the
only proof that he did own them is his own word.

The circumstances regarding the ownership of these
cattle are as follows: In 1925 William, who had been in
the cattle business, decided to sell out, and he transferred
all his cattle to his brother James. James claims that he
paid for these cattle, but he was unable to state how many
he bought, the amounts he paid for them or whether he
paid for them by check or cash. James was dealing
constantly in cattle during the fall of 1925, and would
trade certain of these cattle for others and sell and
buy with neighboring farmers. He apparently kept no
books. James was able, however, to account for about
40 of the cattle, giving the names of the people from
whom he had bought them and the amounts he had paid
for them, from memory. James stated that he had a
checking account at this time with the Ware Trust Com-
pany. I made inquiry at the Ware Trust Company
and found that he had had a balance there of $1.99
since 1922, which, however, had never been increased
down to 1930. He had a credit with the Palmer National
Bank whereby he borrowed on October 8, 1925, $l,lOO,
and $9OO on April 20, 1926, so that it does appear that
lie was able at that time to purchase cattle. Another
reason why the Director felt that James did not own
these cattle was that he had a contract with the Whiting
Milk Companies to supply them with milk. This con-
tract was signed “Sullivan Brothers” and checks for the
milk were made payable to Sullivan Brothers. This
would indicate that the herd did not belong solely to
James, as he swore in his application for the test. James,
however, says that this circumstance is of no importance
as the cattle did in fact belong to him, and he says that
the checks were cashed by him. Another circumstance
which led the Director to suspect that the claimant
was not the sole owner of the cattle was the fact that
William, his brother, in 1924 had a test on a herd of
cattle of his on a farm in Prescott. The next year he
had another test on another herd of cattle on his farm
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in Belchertown. It was on this same farm in Belcher-
town that James applied for his test. The Director
states that if he had known such facts at the time he
would never have allowed a test on James’s cattle in
the same barn in which had been put the test on William’s
cattle, without an investigation as to the identity and
ownership of the cattle.

As a result of the test 66 cattle were found to be re-
actors and were slaughtered several weeks later at
Brighton. The slaughtered cattle were appraised by
the veterinarian who applied the test at $5,440. They
were sold for salvage for $869, which leaves a difference
of $4,571. Under the statute the State pays one third
of the difference between the appraisal and the salvage,
which in this case amounts to $1,486.32. The then
Director of Animal Industry, Dr. Howard, now states,
as well as Dr. Peirce of the department, that there is no
question but that this appraisal is fair. Before this
appraisal was made, Dr. Crossman, who is the Federal
veterinarian, examined the herd and stated that an
appraisal proposed to be put on the cattle by the State
veterinarian was very much higher than the cattle were
worth. He states that in his opinion the great majority
of the cattle were of no value as a dairy herd but were
what are known as “ earners,” having no value except
four cents a pound as food. Sullivan told him that he
realized the cattle were not much but that he was going
to fatten them up and that most of them were in calf
at the time. The post mortem at Brighton, according
to Dr. Crossman, after they were slaughtered show'ed
that only a few were with calf, the exact number being
unascertainable now. These circumstances, as well, gave
the Director cause to believe that the cattle were got
together for the purpose of making a test rather than for
the purpose of building up a dairy herd.

Upon such facts any one is as capable as another to form
an opinion whether James P. Sullivan was or was not the
owner of all the cattle; and if he was, whether he acted
or did not act with a fraudulent intent in acquiring a
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herd for the purpose of “selling” them to the State rather
than for the purpose of building up a dairy herd.

In the case of Commonwealth v. Fuller, 260 Mass. 329,
which was an indictment for conspiracy to steal from the
Commonwealth, arising out of a tuberculin test on cattle,
the court used the following language:

The obligation of the Commonwealth to reimburse the owner of
cattle that react to the tuberculin test is not an absolute one. It
depends upon compliance of the parties with certain statutory pro-
visions and with the rules and regulations, and also, within certain
defined limits, upon the opinion of the director.

If reimbursement to James, if any at all, was to be
under the statute rather than directly under an act or
resolve of the Legislature, possibly contemplated by this
resolve (Resolves of 1930, c. 51), I have been unable to
discover any non-compliance of James P. Sullivan with
the provisions of the statute (G. L., c. 129, § 33, as
amended) or with the rules and regulations of the Di-
rector other than such ias might be considered to be a
non-compliance with the final provision in the statute,
which is as follows:

and provided further, that the owner or his representative has not, in
the opinion of the director, by wilful act or neglect, contributed to
the spread of bovine tuberculosis.

The present Director states that he cannot be of the
opinion that James has not contributed to the spread
of bovine tuberculosis. William’s cattle had never had
a clean test; that is, certain reactors had been found
among his cattle, and he had gotten out of the business,
namely, in 1925, before further tests had been made to
insure a clean herd. When he got out of the business
certain of his cattle had been mingled with the reactors
which had been slaughtered as a result of his first test.
The cattle which he sold to James had never been proved
to be a clean herd. James took them over in the fall of
1925 and constantly, according to his testimony, bought
other cattle and mingled them with those which he had
bought from William, in the same barn where the test
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had been applied. Of the 84 which had the test in
July, 66 were reactors. James admitted that of the 84
which had the test several had belonged to William.
It is impossible now to ascertain whether any of the 66
which were slaughtered as a result of the test on James’s
cattle had belonged to William. It is therefore reason-
able that the Director may not be of the opinion that
James did not contribute to the spread of tuberculosis,
for it is not improbable that some of the original cattle
which he had acquired from William had tuberculosis,
and that they in turn infected those which James bought
and mingled with them. It is, of course, impossible to
prove one way or the other that this is what happened,
for it is possible, although not at all probable, that the
cattle which he acquired from William were in fact clean
and that they subsequently became infected by diseased
cattle which he brought in from the outside. Certain it
is, that he exposed cattle, for which he applied for re-
imbursement, to possibility of tuberculosis infection by
bringing them to a barn and premises known by him to
have housed infected cattle.

The Director therefore has reason which disenables
him from being of opinion that James Sullivan did not
contribute to the spread of tuberculosis.

Very truly yours

JOSEPH E. WARNER,
Attorney General.




