
HOUSE 1617

8, 1931,

The committee on Ways and Means, to whom was
referred the Bill extending the term of the lease to the
Commonwealth of the properties of the Boston Elevated
Railway Company and continuing public management
and operation thereof (House, No. 1515), report that
the same ought to pass with an amendment substituting
therefor the accompanying bill (House, No. 1617).

For the committee

ALBERT F. BIGELOW.

Ci)t Commontoealtb of
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In the Year One Thousand Nine Hundred and Thirty-One.

An Act revising and extending the Term of the Lease to
the Commonwealth of the Properties of the Boston
Elevated Railway Company and continuing Public
Management and Operation thereof.

1 Section 1. Public management and operation of
2 the Boston Elevated Railway Company under the
3 provisions of chapter one hundred and fifty-nine of
4 the Special Acts of nineteen hundred and eighteen as
5 heretofore and hereby amended, shall continue until
6 July first, nineteen hundred and fifty-nine, and there-
-7 after, unless terminated on said date or thereafter, in
8 the manner provided in section twelve of said chapter
9 one hundred and fifty-nine.

1 Section 2. Dividends payable upon the common
2 stock of the Boston Elevated Railway Company,
3 hereinafter called the company, and included in the
4 cost of the service under said chapter shall be re-

-5 duced from six per cent to five per cent upon the
6 par value thereof from the time this act takes effect
7 so long as public management and operation con-
-8 tinues.

CJjc Commontoealtl) of fpassact)usetto

Be it enacted by the Senate and House oj Repre-
sentatives in General Court assembled, and by the
authority oj the same, as follows:
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1 Section 3. If at any time while public manage-
-2 ment and operation continues a deficit shall occur

3 of which notice is given to the treasurer and receiver
4 general of the commonwealth under section eleven
5 of said chapter one hundred and fifty-nine, the
6 trustees of the Boston Elevated Railway Company,
7 hereinafter called the trustees of the company, shall
8 at the same time give like notice to the trustees of
9 the metropolitan transit district created by chapter

10 three hundred and eighty-three of the acts of nine-
-11 teen hundred and twenty-nine who shall forthwith
12 call a meeting of the metropolitan transit council
13 created by said chapter three hundred and eighty-
-14 three to consider whether or not the fares and charges
15 for service shall be increased. If said council so
16 determines, the trustees of the company shall within
17 sixty days after receipt of written notice of such
18 determination put into effect such higher rates of
19 fare and charges for all or any services furnished or
20 operated as in their judgment will be sufficient, or
21 best adapted, to prevent thereafter a further deficit
22 to be assessed upon the cities and towns in which
23 service is operated. From the time this act takes
24 effect so long as public management and operation
25 continues, the operation of section ten of said chap-
-26 ter one hundred and fifty-nine, as amended, shall
27 be suspended.

1 Section 4. At any time and from time to time
2 after this act takes effect, the trustees of the com-
-3 pany shall have authority, in the name and on
4 behalf of the company, and without further author-
-5 ization than herein contained, in addition to the
6 bonds, coupon notes or other evidences of indebted-
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ness payable at periods of more than one year after
the date thereof which the company may otherwise
lawfully issue, to issue bonds of the company to an
amount not exceeding thirty million dollars. The
proceeds of such bonds shall be used for the retire-
ment of the existing preferred stocks of the company
as provided in this act including the payment of all
amounts found due under section fourteen and for
damages paid or recovered under section twelve and
not otherwise. Said bonds shall bear interest at
the rate of six per cent per annum, and shall be for
the term of forty years.
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The payment of interest as it accrues on said
bonds shall be deemed part of the cost of the service
as defined in section six of said chapter one hundred
and fifty-nine.
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Said bonds, both as to principal and income, are
hereby made exempt from all taxes levied under
authority of the commonwealth and shall contain a
recital to such effect.

23
24
25
26

Said bonds shall be subject to the priority of
bonds, coupon notes or other evidences of indebted-
ness issued for the purposes and under the authority
specified in section eighteen and shall be sold only
to the metropolitan transit district, which shall
retain the same in its treasury until surrendered as
provided in section seven.
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1 Section 5. The trustees of the metropolitan
2 transit district in the name and on behalf of said
3 district shall from time to time upon and in accord-
-4 ance with the request of the trustees of the company
5 purchase the bonds issued under authority of the
6 preceding section at the face value thereof, and
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shall procure the funds necessary therefor by the
issue of notes and bonds of the district under and
in the manner provided in section ten of chapter
three hundred and eighty-three of the acts of nine-
teen hundred and twenty-nine, and the provisions
of said section shall apply thereto in the same manner
and to the same extent as if such notes and bonds
were specifically authorized in said chapter. Said
bonds may be issued on either the sinking fund or
serial payment plan, and if issued on the serial plan,
the trustees of said district shall endeavor so to ar-
range the maturities thereof that the bonds maturing
each year will be met by the amounts available from
interest upon the bonds purchased and from the
special compensation tax to be paid by the company
as provided in the following section. All amounts re-
ceived by the district from said interest and special
compensation tax shall be applied in payment of
interest and principal of the notes and bonds issued
under this section as and when due and any balance
shall be accumulated in a sinking fund to be used for
such purpose. Said fund may be invested by the
trustees of the district in any bonds or coupon notes
of the company or in other securities which are legal
investments for savings banks in this common-
wealth and all income accruing therefrom shall be
added to the fund.
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1 Section 6. The company shall annually on the
2 first day of February pay to the metropolitan transit
3 district, for the benefits conferred by this act, a
4 special compensation tax of an amount which, when
5 added to the interest payable to the said district
6 during the preceding calendar year upon the bonds
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7 of the company acquired under section five, shall be
8 sufficient to pay all interest upon the notes and bonds
9 of the district issued to provide funds for such acqui-

10 sition and payable during said preceding calendar
11 year increased by an amount which shall be com-
-12 puted at the rate of two per cent per annum on the
13 amount of bonds of the company held by the district
14 for the time while held during said year.

1 Section 7. Upon the retirement of all bonds and
2 notes of the district issued under the provisions of
3 section five including all notes or bonds issued to
4 refund the same, or upon the accumulation of a
5 sinking fund sufficient to pay the same with interest
6 to maturity, the district shall surrender to the com-
-7 pany the bonds of the company purchased under said
8 section and receive in exchange therefor a “certifi-
-9 cate of indebtedness” of the company in the total

10 amount of the par value of all bonds of the company
11 surrendered to the company by the district under the
12 provisions of this section. Said “certificate of in-
-13 debtedness” shall not be entitled to receive interest
14 and shall be payable only in liquidation or in the
15 event of a sale of substantially all the assets and
16 franchises of the company and, in liquidation, only
17 after payment of all other indebtedness of the com-
-18 pany.

1 Section 8. The company shall, within sixty days
2 after the passage of this act hold a stockholders’
3 meeting especially called for the purpose of deter-
-4 mining whether or not the company will accept this
5 act. If this act is accepted at said meeting, or at
6 any adjournment thereof within ninety days after
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its passage, by vote of the holders of not less than a
majority in amount of the entire capital stock then
outstanding, as well as of the holders of not less than
a majority in amount of all the classes of preferred
stocks combined then outstanding, a certificate
evidencing such acceptance shall forthwith be filed
by the clerk of the company with the state secre-
tary and as speedily as possible thereafter the clerk
of the company shall file with the state secretary a
list of all stockholders who voted in favor of such
acceptance either in person or by proxy and as to
each the number of shares of each class of stock so
voted. Such certificate or a duly certified copy
thereof shall be admissible as evidence of the facts
so certified.
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A vote to accept this act cast by any holder of
any share or shares of any of the classes of stocks of
the company either common or preferred, whether
cast in person or by proxy, shall constitute an assent
and agreement on the part of such stockholder to
surrender for cancellation at the prices and on the
terms and conditions stated in section nine of this
act all the preferred stock of all classes held by him
or registered in his name on the books of the com-
pany and to accept all the provisions of this act.
Such assent shall bind all assignees and all subse-
quent owners and transferees of such stock, any
provisions of general or special laws to the contrary
notwithstanding. Such a stockholder shall be known
as an “assenting stockholder.”
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1 Section 9. Dividends upon all classes of pre-
-2 ferred stocks of the company shall cease when this
3 act takes effect, and all “assenting stockholders”
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shall be entitled on or after such date not more than
seven months thereafter as may be fixed by the trus-
tees of the company to present their certificates of
such stock to the treasurer of the company, or to such
bank or trust company as may be designated by the
said trustees, for the purpose of surrender and cancel-
lation and shall be respectively entitled to receive
payment for their said stock, duly endorsed to the
company, on the following basis: for each share of
first preferred stock, one hundred and ten dollars;
for each share of second preferred stock, one hundred
and two dollars; for each share of the preferred stock,
one hundred dollars, together with the accrued divi-
dends at the rate fixed for each of said classes from
the last dividend date thereof to and including the
day on which this act takes effect and with interest
at the rate of five per cent per annum from the date
dividends cease as hereinbefore provided to the date
so fixed for presentation.
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Owners of preferred stock of all classes, which shall
not be stamped “non-assenting” as provided in sec-
tion ten, shall be entitled to surrender their said
stocks on the basis hereinabove provided.
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Any owner of common or preferred stock of the
West End Street Railway Company whose stock has
not been exchanged under the provisions of chapter
seven hundred and forty of the acts of nineteen hun-
dred and eleven may surrender the same duly en-
dorsed to the company and receive in payment there-
for the amount in cash to which he would have been
entitled if such exchange had been made.
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Such provision for cases of stock certificates lost
or destroyed may be made as the trustees shall
determine.
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38 The trustees shall permit preferred stockholders of
39 any class, who fail to take any action necessary to
40 preserve their rights under this act, to surrender their
41 stocks for cancellation on the basis of valuation set
42 forth above or such lower valuation as the trustees
43 shall determine to be equitable or just.

1 Section 10. Any holder or owner of shares of any
2 of the preferred stocks of the company who did not
3 vote, either in person or by proxy, any stock of any
4 class either common or preferred in favor of the
5 acceptance of this act may, within a limit of six
6 months after this act takes effect, file with the clerk of
7 the company or with the bank or trust company
8 appointed by the company as the transfer agent of the
9 class or classes of stock held by him, a writing ad-

-10 dressed to the company declaring his opposition to
11 the acceptance of this act and stating the number of
12 shares held by him and the number or numbers of the
13 certificate or certificates evidencing the same, and
14 shall at the same time present to said clerk or said
15 bank or trust company the certificate or certificates
16 of stock evidencing such shares to be stamped with
17 the word “non-assenting” and the holder of any such
18 preferred shares of any class so stamped shall not be
19 entitled, except as provided in the last paragraph of
20 the preceding section, to surrender the same for can-
-21 cellation, under the provisions of said section.

1 Section 11. The holder or owner of any shares
2 of any preferred stocks of the company who does not
3 within said limit of six months cause the certificates
4 evidencing the same to be stamped “non-assenting”
5 as provided in the preceding section shall, at the
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6 expiration of said six months’ period, be deemed to
7 be an “assenting” stockholder and all certificates not
S so stamped within said period shall be surrendered
9 and exchanged in the same manner and on the same

10 basis as provided in section nine.

1 Section 12. A person who is subjected to loss
2 by reason of complying with the requirements of
3 section ten in presenting his stock certificates for
4 stamping shall be entitled to recover indemnity
5 therefor under chapter seventy-nine of the General
6 Laws provided that proceedings therefor shall be
7 brought only in the superior court and only within
8 ten months from the date of said stockholders’
9 meeting.

1 Section 13. Any person accepting a certificate
2 or certificates of any stock of the company issued
3 after the day of said stockholders’ meeting which
4 is not stamped “non-assenting” shall be deemed to
5 be an “assenting” stockholder and to have accepted
6 and assented to all the provisions of this act.

1 Section 14. Any stockholder of the company
2 who owns any share or shares of any class of its pre-
-3 ferred stocks, the certificates evidencing which are
4 duly and properly stamped “non-assenting” as here-
-5 inbefore provided may, not later than six months
6 after the limiting date for such stamping as set in
7 section ten, request that his said shares of any class
8 of preferred stocks be valued in the manner follow-
-9 ing: The stockholder may file a petition in the

10 supreme judicial court within and for the county of
11 Suffolk, setting forth the material facts and asking
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that the value of his said shares be determined.
Thereupon, and upon such notice to all parties con-
cerned as it may deem proper, the court shall pass
an order requiring the certificate or certificates
evidencing such shares, duly endorsed, to be depos-
ited with the clerk of the court, and shall appoint
three commissioners to ascertain and report the
value of the shares.
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In order to avoid multiplicity of trials of the same
issues or for any other reason in its discretion the
court may postpone the appointment of commis-
sioners or order for trial by jury as hereinafter
provided, until the period of limitation for filing
petitions hereunder has expired.
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The report shall be made to the court as soon as
is practicable, and, after due notice to the parties in
interest, shall be confirmed by the court unless some
error of law be made to appear upon the face of the
report, in which event it shall be recommitted to the
commissioners with such order as the court may
make. If a trial by jury is claimed by either party
within twenty days of the filing of the petition the
court shall upon final confirmation of the commis-
sioners’ report order the question of the value of the
shares as to which trial by jury is claimed to be tried
and determined by a jury in the superior court in
the same manner in which other civil cases are tried
in that court. The commissioners’ report shall be
admitted in evidence with like force and effect as an
auditor’s report in an action at law.
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The company shall be liable for and shall pay all
sums found due and payable to all holders of shares
in the proceedings aforesaid, including interest at
the rate of four per cent per annum from the date
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this act takes effect which shall be deemed to be the
date of taking by the company by eminent domain
of said stock, and such costs as the court may order,
and if the court determines that justice so requires
shall likewise furnish such security for the said pay-
ment as the court may order. For the purposes of
this section the value of the shares shall neither be
increased nor diminished by reason of the provisions
of this act or the extension of the lease of the prop-
erty of the company to the commonwealth hereunder.
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Upon payment, or tender or deposit with the clerk
of the court of the value of said shares fixed as afore-
said, such “non-assenting” shares and the certificate
or certificates thereof shall be delivered to the
company whose right and title to receive the same
and to hold possession thereof may be enforced by
the court by any appropriate process, and the
company shall upon receipt of such certificates
cancel the same.
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Exceptions may be taken to any ruling or order
of said court, to be heard and determined as in other
civil cases. The court may make all such orders for
the enforcement of the rights of any party to the
proceedings, for consolidation of two or more peti-
tions and their reference to the same commissioners,
for the consolidation of claims for a trial by jury and
framing of issues therefor, for deposit of money in
court, and for the payment of interest upon the
value of the stockholders’ shares as determined and
the payment of costs by one party to the other, as
justice may require. The attorney general, in behalf
of the commonwealth shall be made a party to such
proceedings and shall appear and be heard therein.
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Any stockholder of the company who owns any

shares of any class of its preferred stocks the certifi-
79
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81 cates evidencing which are stamped “non-assenting,”
82 who does not within the period of limitation herein-
-83 before provided file an original or intervening peti-
-84 tion requesting that his shares be valued, shall not
85 thereafter have the light to have them valued, but
86 shall be entitled to surrender the same as provided in
87 section nine.

1 Section 15. The trustees in the name and on
2 behalf of the company shall within thirty days after
3 this act takes effect, give notice of that fact to all
4 registered holders of preferred stock of each class,
5 enclosing therewith a copy of this act and calling
6 their attention especially to the provisions of sec-
-7 tions nine to fourteen, inclusive.

1 Section 16. All notices to stockholders required
2 by this act, or by chapter seventy-nine of the General
3 Laws for the purposes of this act, shall be given by
4 registered mail addressed to each stockholder as
5 his address appears upon the records of the com-
-6 pany, and by publication in each of two daily news-
-7 papers published in the city of Boston, once each
8 week, for three successive weeks, but the taking or
9 retirement of any stock of any class shall not be

10 invalidated, nor shall the time within which stock
11 may be presented to be stamped “non-assenting” nor
12 the time within which any petitions for damages may
13 be filed be extended by reason of any defect therein
14 nor by failure to give or receive such notice.

1 Section 17. The acceptance of this act by the
2 company shall constitute an agreement upon its part
3 that in no event after termination of public manage-
-4 ment and operation shall dividends in excess of six
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per cent per annum be declared or paid upon its com-
mon stock.

o

6
Such acceptance shall also constitute an agreement

by the company to sell to the commonwealth or any
political subdivision thereof or any corporation
specifically authorized by the commonwealth to pur-
chase the same, at any time during the period of
public management and operation, its whole assets,
property and franchises as a going concern upon the
assumption by the commonwealth or such political
subdivision of all its outstanding indebtedness and
liabilities, and the payment of an amount in cash
equal to any amount paid in in cash for stock hereafter
issued and also an amount in cash equal to one hun-
dred and five dollars per share for all common stock
at present issued and then still outstanding decreased
by one half of any sums hereafter assessed under the
provisions of said chapter one hundred and fifty-nine
or of this act upon cities and towns served by the com-
pany which have not been repaid to the common-
wealth provided however that such decrease shall not
reduce the amount payable on account of said com-
mon stock below the amount of eighty-five dollars
per share. A sale by the company under the fore-
going option shall work a dissolution of the company
subject to the provisions of sections fifty-one and
fifty-two of chapter one hundred and fifty-five of the
General Laws.
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Such acceptance shall also constitute an agreement
by the company that none of the provisions of this
act shall preclude the commonwealth or any political
subdivision thereof from taking the property and
franchises of the company at any time through the
exercise of the power of eminent domain and that in
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39 the event of such a taking the compensation to be
40 paid to the company shall not be enhanced or di-
-41 minished by reason of the passage of this act or of
42 any amendments thereof.
43 Such acceptance shall also constitute a contract
44 between the company and the commonwealth, bind-
-45 ing upon the company, by which it agrees that after
46 termination of public management and operation, it
47 shall be subject to and bound by such regulation and
48 determination of service to be furnished or operated
49 and such regulation and fixing of rates and charges
50 for service as the general court or the department of
51 public utilities or any other board or commission to
52 which such powers may be delegated by the general
53 court shall thereafter prescribe, provided that such
54 regulation and supervision shall not be exercised so
55 as to reduce the income of the company below an
56 amount necessary to enable it to earn and pay divi-
-57 dends of six per cent per annum upon the par value
58 of its common stock in addition to the dividend
59 requirements for any preferred or special stock here-
-60 after issued in accordance with law.

1 Section 18. Notwithstanding anything contained
2 in general or special laws, the company, subject to
3 the approval of the department of public utilities,
4 may issue and reissue bonds, coupon notes or other
5 evidences of indebtedness payable at periods of
6 more than one year from the date thereof for the
7 purposes of paying or refunding any such bonds,
8 coupon notes, or other evidences of indebtedness
9 outstanding when this act takes effect; and subject

10 to the approval of the department of public utilities
11 may issue additional bonds, coupon notes or other
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12 evidences of indebtedness, payable at periods of
13 more than one year after the date thereof, to an
14 amount equal to cash paid in upon additional stock
15 issued after this act takes effect. Bonds, coupon
16 notes or other evidences of indebtedness issued under
17 authority conferred by this section shall be entitled to
18 priority in payment both as to principal and interest
19 over bonds issued under the authority of section four
20 and shall not be subject to the limitations contained
21 in section twenty-nine of chapter one hundred and
22 sixty-one of the General Laws.

1 Section 19. None of the provisions of this act or
2 of said chapter one hundred and fifty-nine shall be
3 construed to constitute a contract binding upon the
4 commonwealth other than (a) the provisions of section
5 one which define the term of public management and
6 operation herein and therein provided for, ( h) the
7 provisions which define the terms and conditions
8 under which during said term of public management
9 and operation the property owned, leased or operated

10 by the company shall be managed and operated by
11 the trustees, (c) the provisions of sections four and
12 eighteen providing priorities of certain bonds, coupon
13 notes or other evidences of indebtedness of the com-
-14 pany and (d) the provisions of section thirteen of said
15 chapter one hundred and fifty-nine, which provisions
16 shall constitute a contract binding upon the com-
-17 monwealth.

1 Section 20. This act shall be regarded as amend-
-2 atory of said chapter one hundred and fifty-nine of
3 the Special Acts of nineteen hundred and eighteen,
4 and this act and said chapter shall, for purposes of
5 interpretation and construction, be treated as one act.
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1 Section 21. The trustees in the name and behalf
2 of the company may take by right of eminent domain
3 under chapter seventy-nine of the General Laws any
4 stock of the West End Street Railway Company
5 still outstanding not exceeding in all a total par
6 value of ten thousand dollars.

1 Section 22. Until this act is accepted and certifi-
-2 cate filed or the time for such acceptance has expired,
3 as provided in section eight, the operation of sections
4 ten and eleven of said chapter one hundred and fifty-
-5 nine of the Special Acts of nineteen hundred and
6 eighteen which authorize an increase in fares and
7 assessment of deficits shall be suspended. This
8 section shall take effect upon its acceptance by the
9 company by vote of its board of directors.

1 Section 23. When all the second preferred stock
2 of the company has been retired, the special trust fund
3 established under the provisions of section nine of
4 chapter seven hundred and forty of the acts of nine-
-5 teen hundred and eleven shall, to the extent necessary
6 therefor, be converted by the trustees into cash and
7 the same shall thereupon be applied to repay to the
8 commonwealth all amounts which, prior to the effec-
-9 five date of this act, have been assessed under the

10 provisions of chapter one hundred and fifty-nine of
11 the Special Acts of nineteen hundred and eighteen
12 upon the cities and towns served by the company
13 which have not been previously repaid to the com-
-14 monwealth, and the state treasurer shall thereupon
15 distribute the same to such cities and towns as pro-
-16 vided in said chapter. Any balance remaining in said
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17 fund shall be applied as provided in said chapter
18 seven hundred and forty.

Section 24. Section eight of this act shall take
effect upon its passage, and section twenty-two
thereof shall take effect upon acceptance as provided
therein. The remaining provisions of this act shall
not take effect unless said section twenty-two is ac-
cepted as therein provided before July first, nineteen
hundred and thirty-one nor unless this act is accepted
and certificate filed as provided in section eight, but
shall take effect upon such filing provided that said
section twenty-two is so accepted before said July
first.
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