
HOUSE No. 627
By Mr. Herter of Boston (by request), petition of Philip Nichols

for an amendment of the law authorizing takings of real estate by
right of eminent domain and betterment assessments by judicial
proceedings. Judiciary (Joint).

In the Year One Thousand Nine Hundred and Thirty-Two.

An Act to amend the Law Authorizing Eminent Do-
main Takings and Betterment Assessments by Ju-
dicial Proceedings.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1 . Chapter eighty Aof the General Laws
2 is hereby amended by striking out section three
3 thereof and inserting in place thereof the following:
4 Section 3. If betterments are to be assessed for the
5 improvement, the order shall contain a description
6 sufficiently accurate for identification of the area

7 which it is expected will receive benefit or advantage,
8 other than the general advantage to the community,
9 from such improvement, and shall refer to a plan of

10 such area, and shall contain an estimate of the bet-
-11 terments that will be assessed upon each parcel of
12 land within such area. Such order, and such plan
13 and estimate if betterments are to be assessed, shall
14 be recorded, within ten days from the adoption of
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15 the order, in the registry of deeds of every county or
16 district in which property to be taken or assessed is
17 situated.

1 Section 2. Chapter eighty Aof the General Laws
2 is hereby further amended by striking out section four
3 thereof and inserting in place thereof the following:
4 Section 4- Within thirty days from the recording
5 of such order, the board shall cause to be filed in the
6 superior court of the county in which such proposed
7 public improvement or the major part thereof is
8 situated a petition on behalf of and in the name of
9 the body politic undertaking such improvement, to

10 establish its right to take the property described in
11 the order and, if betterments are to be assessed, to
12 assess the same on account of the special benefits to
13 be derived from the improvement, and to determine
14 the compensation and damages to be paid, the area
15 to be assessed, and the amount of the benefits to be
16 made the basis of assessments. The petition shall
17 contain a copy of the order, and shall designate the
18 registry or registries of deeds in which the order has
19 been recorded as provided in section three. The pro-

-20 ceeding thus instituted' shall be in rem against the
21 land to be taken, damaged or assessed, but every
22 person appearing of record to have an interest in any
23 land to be taken or assessed as of the date of the
24 adoption of the order and every person who in the
25 opinion of the board will sustain damages in his
26 property by reason of such taking shall be made a
27 party respondent. The court shall issue an order of
28 notice to all of said respondents returnable upon any
29 day not less than fourteen days after the filing of the
30 petition, which shall be served upon all respondents
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31 who are residents of the commonwealth or can be
32 found therein in the manner prescribed for serving a
33 writ of summons in civil actions, and upon all other
34 parties by posting a copy thereof on each parcel of
35 land to be taken, damaged or assessed and by send-
-36 ing a copy thereof by registered mail to each of said
37 parties whose address is known, at least seven days
38 before said petition is returnable. Persons not in
39 being, unascertained or unknown who may have an
40 interest in any of such land shall be made parties
41 respondent by such description as seems appropriate,
42 and service may be made on such persons by publi-
-43 cation, in such manner as the court may order. When
44 service under this section is to be made by posting, if
45 two or more contiguous parcels of land to be taken,
46 damaged or assessed are owned by one person, the
47 posting of one copy of the order of notice upon any
48 one of said parcels shall be sufficient service by
49 posting.

1 Section 3. Chapter eighty Aof the General Laws
2 is hereby further amended by striking out section five
3 thereof and inserting in place thereof the following:
4 Section 5. Any of said respondents, and any other
5 person claiming an interest in any of the land to be
6 taken, damaged or assessed by or on account of said
7 improvement, may appear and file an answer within
8 twenty days after the return day of the petition. In
9 such answer he may (1) deny the right of the peti-

-10 tioner to make the improvement, or to take or dam-
-11 age his land, (2) deny the right of the petitioner to
12 levy an assessment upon his land, (3) impugn the
13 validity or regularity of the proceedings for estab-
-14 lishing the improvement, taking property by eminent
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15 domain or assessing betterments therefor so far as
16 any absence of such validity or regularity may affect
17 the legality of the taking or damaging of his land, or
18 of the assessment of betterments thereon, in which
19 case he shall specify the invalidity or irregularity
20 relied on, (4) claim compensation or damages for the
21 taking of or injury to his property, and/or (5) deny
22 that his property will receive benefit or advantage,
23 other than the general advantage to the community,
24 from the establishment of the improvement, in the
25 amount stated in the estimate.

1 Section 4. Chapter eighty Aof the General Laws
2 is hereby further amended by striking out section six
3 thereof and inserting in place thereof the following:
4 Section 6. The court shall, without further notice,
5 enter a default against all persons served with process
6 or who otherwise appear to have seasonably received
7 personal notice of the petition and who have not ap-
-8 peared and answered within the time prescribed. The
9 court shall appoint one or more disinterested persons

10 to act as guardign or guardians ad litem for minors,
11 for persons under disability, and for all persons not
12 in being, unascertained, unknown or out of the
13 commonwealth, who have been named or described
14 as parties respondent and for whom no duly author-
-15 ized person has appeared and answered, and such
16 guardian or guardians ad litem shall be allowed
17 twenty days from his or their appointment to appear
18 and answer on behalf of the persons whom he or they
19 represent.

1 Section 5. Chapter eighty Aof the General Laws
2 is hereby further amended by inserting in section
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3 seven thereof after the first sentence thereof the
4 following: If no sitting without jury is to be held
5 in the county within thirty days after the pleadings
6 are completed, such hearing may be held in another
7 county and the issue shall be heard and determined
8 with as little delay as possible, so that said section
9 shall read as follows; Section 7. If any person in

10 his answer denies the right of the petitioner to make
11 the improvement or to take or damage his property,
12 or to levy an assessment thereon, or impugns the
13 validity or regularity of the proceedings, the court
14 shall forthwith hear and determine the issue thus
15 raised, and may order the petition dismissed or may
16 enter an order establishing the right of the petitioner
17 to take the real estate, or interest therein, described
18 in the order for the purpose therein stated and to
19 assess betterments as therein set forth, or may enter
20 such other order as law and justice may require. If
21 no sitting without jury is to be held in the county
22 within thirty days after the pleadings are completed,
23 such hearing may be held in another county and the
24 issue shall be heard and determined with as little
25 delay as possible. If the court does not order the
26 petition dismissed, and one or more of the respondents
27 allege exceptions or appeal to the supreme judicial
28 court or the matter is reported to the supreme ju-
-29 dicial court, further proceedings shall not be stayed
30 unless the justice who heard and determined the
31 matter so directs. If no such issue is raised by any
32 person in his answer, the court shall, on motion of the
33 petitioner, enter an order establishing the right of
34 the petitioner to take the real estate, or interest
35 therein, described in the order for the purpose therein
36 stated and to assess betterments as therein set forth.
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37 An order under this section establishing the right of
38 the petitioner to take property or to assess better-
-39 ments shall be final and conclusive as to the validity
40 of the proceedings up to the date of the adoption of
41 such order.

1 Section 6. Chapter eighty Aof the General Laws
2 is hereby further amended by striking out section
3 eight thereof and inserting in place thereof the fol-
-4 lowing:
5 Section 8. If the court shall enter an order estab-
-6 lishing the right of the petitioner to take the real

7 estate, or interest therein, described in the order, for
8 the purpose therein stated, the court shall appoint not

9 more than three disinterested persons as commis-
-10 sioners to determine the amount to which any paity

11 respondent who has claimed compensation or damages

12 in his answer may be entitled, and if betterments are

13 to be assessed and any person has denied that his

14 property will receive benefit or advantage in the

15 amount estimated in the order, to determine whether

16 it will receive such benefit or advantage, or, if they

17 find it will not, to determine what, if any, benefit or

18 advantage it will receive. Such commissioners or any

19 of them may or may not be residents of the town or

20 of the county in which the proposed improvement is

21 situated, and may or may not be members of the bar.

22 The provisions of law in regard to auditors shall so

23 far as apt apply to such commissioners, and all con-

-24 troversies as to the amount of compensation, damages

25 and betterments arising out of the same petition shall
26 be referred to the same commissioners. The com-

-27 missioned shall hear the parties as speedily as may

28 be, and shall thereafter file a draft report with the
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29 clerk of the court and shall send notice of such filing
30 to the several parties.

1 Section 7. Chapter eighty Aof the General Laws
2 is hereby further amended by striking out section
3 nine thereof and inserting in place thereof the fol-
-4 lowing:
5 Section 9. Any person aggrieved by the determi-
-6 nation of the commissioners with respect to his com-
-7 pensation or damages may have a redetermination
8 thereof by a jury by making application therefor
9 within ten days after the sending of the notice of the

10 filing of the commissioners’ draft report. The appli-
-11 cation may be placed on the trial list of the next en-
-12 suing sitting of the court with jury in the county and
13 heard and determined in the same manner as other
14 civil cases and may be advanced for speedy trial; but
15 if there are two or more such applications with respect
16 to a particular public improvement which cannot be
17 heard forthwith without unduly delaying the trial of
18 other civil cases, the court may direct that a special
19 jury be summoned to hear and determine all such
20 applications. The justice of the superior court shall
21 preside or designate one of the associate justices of
22 said court, or some other suitable person, to preside
23 over the sittings of such special jury, who shall have
24 in the hearing and determination of such applications
25 all the powers of a justice of that court presiding over
26 the trial of an ordinary civil action. The award of
27 the commissioners shall be prima facie evidence of the
28 compensation or damages to which the applicant is
29 entitled. If the jury does not agree upon a verdict,
30 or if the verdict is set aside, the applicant shall be
31 entitled to a new jury from time to time until a ver-
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32 diet has been rendered and established; but he may
33 at any time, upon terms, waive his right to a trial by
34 jury and accept the compensation or damages awarded
35 by the commissioners.

1 Section 8. Chapter eighty Aof the General Laws
2 is hereby further amended by striking out the last
3 sentence of section twelve thereof and inserting in
4 place thereof the following: Nothing herein shall
5 prevent the owner of any property taken, damaged or
6 assessed from establishing the amount of his com-
-7 pensation, damages or betterment by agreement with
8 the duly authorized officers of the body politic on
9 behalf of which the improvement is made at any time

10 before final judgment, so that said section will read
11 as follows: Section 12. The taking shall become
12 absolute and the right of the body politic to the real
13 estate or interest therein described in the petition and
14 the right of the respondents to compensation or dam-
-15 ages shall vest upon the entry of either final or inter-
-16 locutory judgment of condemnation, and it shall have
17 immediate right of entry and possession, subject to
18 the rights of the owners under section two with
19 respect to structures and trees. The compensation
20 or damages shall be payable when vested, or as soon

21 thereafter as they are finally determined, and if not
22 then paid may be recovered in an action of contract.
23 In case two or more persons have appeared in the
24 proceedings as parties respondent with interests ad-
-25 verse to each other with respect to a particular parcel
26 of land, the body politic shall not be bound to pay

27 such compensation until one or more of such persons
28 have established his or their rights thereto in proper

29 judicial proceedings to which the others of such per-
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30 sons are parties; but the proceedings to determine the
31 amount of compensation shall not be stayed pending
32 the establishment of such rights. Compensation and
33 damages shall be assessed as of the date of the adop-
-34 tion of the order, and shall bear interest at the rate
35 of four per cent per annum from the date when the
36 right to damages becomes vested until payable, but
37 shall not bear interest after they are payable unless
38 the body politic fails upon demand to pay the same
39 to the person entitled thereto. Nothing herein shall
40 prevent the owner of any property taken, damaged or
41 assessed from establishing the amount of his compen-
-42 sation, damages or betterment by agreement with the
43 duly authorized officers of the body politic on behalf
44 of which the improvement is made at any time be-
-45 fore final judgment.

1 Section 9. Chapter eighty Aof the General Laws
2 is hereby further amended by striking out section
3 thirteen thereof and inserting in place thereof the
4 following:
5 Section 13. If the petition is dismissed under
6 section seven or section eleven, or if a respondent is
7 awarded compensation or damages, or if betterments
8 to be assessed on the land of° any respondent have
9 been determined to be less than as estimated in the

10 order, costs, as in actions at law, shall be awarded to
11 the respondent; otherwise he shall be liable for costs.
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