
Mr. Rafter of Salem gives notice he will move that House, No. 1494
be amended by striking out section 2 and inserting in place thereof
the sections of this bill. June 2.

In the Year One Thousand Nine Hundred and Thirty-Two

An Act imposing an Excise on Tobacco and Tobacco
Products in Lieu of a Local Property Tax thereon.

1 Whereas, The deferred operation of this act would
2 tend to defeat its purpose, therefore it is hereby
3 declared to be an emergency law, necessary for the
4 immediate preservation of the public convenience.

1 Section 1. The General Laws are hereby
2 amended by inserting after chapter sixty-four A,
3 under the title, Excise on Tobacco and Tobacco
4 Products, the following new chapter:

o

6 Excise on Tobacco and Tobacco Products.

7 Section 1. The following words and phrases, as
8 used in this chapter, shall have the following mean-
-9 mgs unless the context otherwise requires:

HOUSE No. 1497

Cl)t Commontoealtf) of Massachusetts

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

Chapter 648.
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10 (a) “Commissioner”, the commissioner of cor-
-11 porations and taxation.
12 (6) “Possessor”, manufacturer or producer of the
13 articles enumerated in section two, or, in case such
14 articles are manufactured or produced outside the
15 commonwealth, the first in possession thereof within
16 the commonwealth after completion of the act of
17 importation.
18 (c) “Container”, any box, package or other form
19 of container, in which or from which it is customary
20 to sell at retail articles of the class subject to the
21 excise imposed by this chapter.
22 Section 2. An excise is hereby imposed on all
23. tobacco and tobacco products manufactured, pro-
24 duced or being within the commonwealth as follows
25 (1) On cigars of all descriptions made of tobacco,
26 or any substitute therefor, at the rate of one cent for
27 each fifteen cents, or fractional part thereof, of the
28 ordinary retail selling price thereof.
29 (2) On all cigarettes made of tobacco or any sub-
30 stitute therefor, and on all smoking tobacco, in-
31 eluding granulated, plug cut, crimp cut, ready rubbed
32 and other kinds and forms of tobacco prepared in
33 such manner as to be suitable for smoking in a pipe
34 or cigarette: on each package, one cent for each
35 fifteen cents, or fractional part thereof, of the ordi-
36 nary retail selling price thereof.
37 (3) On snuff and chewing tobacco, one cent for
38 each fifteen cents, or fractional part thereof, of the
39 ordinary retail selling price thereof.
40 Whenever in this section the ordinary retail price
41 is referred to as the basis for computing the amount
42 of the excise imposed on any article, it is intended
43 to mean the ordinary retail selling price of the article
44 before adding the amount of the excise.
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45 Section 3. Said excise shall accrue immediately
upon the manufacture or production within the
commonwealth of articles subject to the excise, or
the possession thereof after their importation into
the commonwealth, and shall be collected from the
possessor as hereinafter provided. Except as other-
wise hereinafter provided, the possessor shall, within
forty-eight hours after the accrual of the excise as
aforesaid, procure, affix and cancel the stamps here-
inafter provided for and pay the excise imposed.
The payment of said excise shall be denoted by
stamps affixed to the container or used in such other
manner as the commissioner may deem proper. The
commissioner may, in his discretion and under such
regulations and subject to such conditions as he
may prescribe, permit imported articles subject to
the excise to remain unstamped in the hands of
wholesalers or jobbers until the original case or crate
is broken, unpacked or sold, and may in other cases,
for good cause and subject to such conditions as he
shall impose, reasonably extend the time within
which the stamps shall be affixed to containers.
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Section 4- Stamps for the purpose of paying the
excise under this chapter shall be prepared by the
commissioner in such form, of such denominations
and in such quantities as he may prescribe. He
shall make provision for sale of such stamps in such
places and at such times as he deems necessary.
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Section 5. The commissioner shall make and ex-
ecute in behalf of the commonwealth contracts for
dies, plates and printing necessary for the manu-
facture of the stamps required by this chapter. He
shall be the custodian of the stamps, dies, plates
and other materials and things used in the manu-
facture of said stamps.
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80 Section 6. Whenever a stamp is used under this
chapter, the person using or affixing it shall write
or stamp thereon the initials of his name and the
date when the same is affixed or used, and shall cut
or perforate the stamp in a substantial manner, or
shall otherwise cancel the stamp in accordance with
regulations of the commissioner, so that it can-
not be used again.
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Section 7. If any stamps have been erroneously
affixed, the commissioner, upon presentation of a
claim for the amount of such stamps, and upon the
production of evidence satisfactory to him that
such stamps were affixed erroneously so as to cause
loss to the persons making the claim by said amount,
or such part thereof as he may allow, shall certify
to the comptroller the amount so erroneously paid,
and the state treasurer shall pay said amount with-
out any appropriation therefor by the general court.
Such claims shall be presented to the commissioner
in writing duly verified; shall state the full name
and address of the claimant, the date of the errone-
ous affixing, and the face value of the stamps; shall
describe the container to which the stamps were af-
fixed; and shall contain such evidence as may be
available upon which the demand for repayment is
based. Such claims shall be presented within ninety
days after the alleged erroneous affixing. If the
commissioner rejects a claim or any part thereof,
the claimant may, within thirty days after the date
of the rejection, apply to the board of tax appeals,
which shall thereupon review the facts of the case,
and shall forthwith give a written decision to the
claimant and to the commissioner; and if the board
grants any repayment to the claimant, the amount
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114 of the repayment shall be certified and paid as
115 herein provided.
116 Section 8. The commissioner may make such
117 rules and regulations consistent with this chapter as
118 he deems necessary, and may prescribe such further
119 forms, books, records and papers as he deems essen-
-120 tial for carrying out its provisions.
121 Section 9. The excise Imposed by this chapter
122 may be recovered in an action brought in Suffolk
123 county in the name of the commonwealth, or by an
124 information in equity in the name of the commis-
-125 sioner brought in the supreme judicial court for said
126 county.
127 Section 10. Every possessor shall keep or cause
128 to be kept at some accessible place within the corn-
-129 monwealth true books of account wherein shall be
130 recorded, plainly and legibly, the daily manufacture,
131 production or first possession of all articles subject
132 to the excise, the date and place of purchase of all
133 stamps, the amount of stamps purchased, and the
134 amount affixed to bottles or containers and the date
135 of affixation.
136 Section 11. Every possessor shall annually on or
137 before the first day of February make a return un-
-138 der penalties of perjury to the commissioner in such
139 form as he shall prescribe setting forth the amount
140 of articles subject to the excise manufactured, pro-
-141 duced or possessed during the preceding calendar
142 year, the amount of stamps affixed thereto and can-
-143 celled, the amount of stamps purchased during said
144 period, and the place of purchase, and such other
145 information as the commissioner may reasonably
146 require for purposes of verifying the payment of
147 the excise imposed by this chapter.
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Section 12. The commissioner may, at any time
within two years after the first day of February of
the year in which the return required by section
ten is to be filed, examine the books and papers of
any person, firm, association or corporation required
to make such return, and such books and papers
shall at all times be subject to his inspection or that
of any of his representatives between the hours of
ten o’clock in the forenoon and four o’clock in the
afternoon on any business day except Saturday.
The commissioner may enforce by mandamus his
right to examine such books and papers.
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Section 13. Whoever refuses to permit the com-

missioner, or any of his representatives, to inspect
books or papers as provided in section eleven, or
fails to keep books of account as provided in sec-
tion nine or to preserve such books for such period
as the same shall be open to the inspection of the
commissioner, and whoever' alters, cancels or oblit-
erates entries therein except to make corrections,
or makes false entries therein, shall be punished by
a fine of not less than five hundred nor more than
five thousand dollars or by imprisonment for not less
than three months nor more than two years, or both.
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Section 14- No person, firm, association or cor-
poration, except a duly authorized agent of the com-
missioner, shall sell or offer or expose for sale any
stamp issued pursuant to this chapter without first
obtaining from the commissioner his written con-
sent. Any person violating the provisions of this
section shall be punished by a fine of not less than
two hundred nor more than one thousand dollars.
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Section 15. Any possessor failing to affix stamps
as provided in this chapter or otherwise avoiding or
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failing to pay the excise provided shall be pun-
ished by a fine of not less than five hundred nor
more than one thousand dollars.
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Section 16. Whoever wilfully removes or alters
or knowingly permits to be removed or altered the
cancelling or defacing marks of any stamp provided
for by this chapter with intent to use such stamp
or knowingly or wilfully buys, prepares for use,
uses, has in possession, or suffers to be used, any
washed, restored or counterfeit stamps, shall be
punished by a fine of not less than five hundred nor
more than one thousand dollars or by imprisonment
for not more than one year, or both.
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Section 17. Whoever uses or permits to be used
any container, that has previously been used, without
removal of any stamp affixed thereto and affixation
and cancellation of a new stamp as required by this
chapter, and whoever uses or attempts to use any
stamp which has previously been used, shall be
punished by a fine of not less than five hundred nor
more than one thousand dollars or by imprisonment
for not more than one year, or both.
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204 Section 18. Whoever makes use of a stamp to

denote the payment of the excise imposed by this
chapter, without effectually cancelling such stamp,
and whoever makes any fraudulent use of a stamp
to avoid payment of the excise, and whoever sells,
consumes or otherwise disposes of any article subject
to the excise, knowing or having reason to believe
that the excise thereon has not been paid, shall be
punished by a fine of not less than five hundred nor
more than one thousand dollars or by imprisonment
for not more than one year, or both.

205
206
207
208
209
210
211
212
213
214

Section 19. Any person, firm, association or cor-215
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poration failing to file any return required by this
chapter within the time prescribed therein shall be
subject to a penalty of five dollars for every day
during which such default continues, but the com-
missioner may abate such penalty in whole or in
part. Penalties thus incurred may be recovered in
the manner provided in section eight for recovery of
the excise.
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Section 20. If any return required by this chap-

ter contains a false statement which is known, or
by the exercise of reasonable care might have been
known, to the person making it to be false, such
person shall be punished by a fine of not less than
five hundred nor more than five thousand dollars or
by imprisonment for not less than three months nor
more than two years, or both.
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Section 21. No provision of this chapter shall
apply or be construed to apply to foreign or inter-
state commerce, except in so far as the same may
be permitted under the provisions of the constitu-
tion and laws of the United States, nor shall the
excise imposed by section two be construed to apply
to any act of the government of the United States.
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Section 22. The supreme judicial court shall
have jurisdiction in equity to restrain the collection,
upon any transaction exempted by the constitution
and laws of the United States, of the excise im-
posed by this chapter. Said bill shall be brought
against the commissioner, whether the question of
the collection of the excise is in the hands of the
attorney general or pending before the board of tax
appeals or is still in the hands of the commis-
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Section 23. All sums received under this chapter249
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250 as excise, penalties, forfeitures, interest, costs of suit
251 and fines shall be paid into the treasury of the com-
-252 monwealth, and shall be credited on the books of the
253 commonwealth and shall be distributed to the cities
254 and towns of the commonwealth in proportion to the
255 amounts for which they shall have been respectively
256 assessed for the state tax of the current year.

1 Section 2. Section five of chapter fifty-nine of
2 the General Laws, as most recently amended by sec-
-3 tion nine of chapter four hundred and sixteen of the
4 acts of nineteen hundred and thirty, is hereby fur-
-5 ther amended by inserting at the end thereof the
6 following new clause:
7 Thirty-sixth, Articles subject to the excise under
8 the provisions of chapter sixty-four B.

1 Section 3. If the provisions of section two of
2 chapter sixty-four B, imposing an excise on tobacco
3 and tobacco products produced, manufactured or
4 being within the commonwealth, are declared uncon-
-5 stitutional or inoperative by a final judgment, order
6 or decree of the supreme court of the United States
7 or of the supreme judicial court of the common-
-8 wealth, the remainder of this act, with the excep-
-9 tion of this section, shall be null and void. If such

10 portion of this act shall thus become null and void,
11 the provisions of prior laws which are made inop-
-12 erative or which are affected by this act shall con-
-13 tinue in full force and effect in all respects as though
14 this act had not been enacted. In such case the
15 taxes that have become due or assessable under
16 such prior laws shall be assessed as soon as may be,
17 and the time for making any assessment or perform-
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ing any other duty imposed or privilege granted by
such laws shall be extended for a period of one year
after the date when such laws are thus determined
to be in force. If any part, section or subdivision
of this act other than the portion heretofore re-
ferred to shall be declared unconstitutional, the
validity of the remaining parts of this act shall not
be affected thereby.
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