
HOUSE 228

SPECIAL REPORT OF AN INVESTIGATION
RELATIVE TO PROVIDING FOR CERTAIN
ANNUAL PAYMENTS BY THE COMMON-
WEALTH TO CERTAIN TOWNS ON AC-
COUNT OF THE CONSTRUCTION OF
CERTAIN ADDITIONS TO THE METRO-
POLITAN WATER SYSTEM.

[Taxation.]

December 7, 1932.

To the Honorable Senate and House of Representatives .

This report is made pursuant to the mandate of chap-
ter 13 of the Resolves of 1932, which reads as follows:

Resolved, That the attorney general, the commissioner of corpora-
tions and taxation and the commissioner of the metropolitan district
commission, acting jointly, are hereby authorized and directed to
investigate the subject matter of current house documents numbered
two hundred and sixty-seven and seven hundred and nine, providing
for certain annual payments by the commonwealth to certain towns
on account of the construction of certain additions to the metropolitan
water system. They shall report to the general court the results of
their investigation and their recommendations, if any, together with
drafts of legislation necessary for carrying the same into effect, by
filing the same with the clerk of the house of representatives on or
before the first Wednesday in December in the current year.

The Commission, consisting of Joseph E. Warner,
Henry F. Long and Davis B. Keniston, organized with
the choice of Joseph E. Warner as chairman. One hear-
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ing was held with the representatives of the munici-
palities affected on October 11, 1932.

This resolve restricts the investigation of the Com-
mission, so established, to the consideration of the
subject matter of House Bills Nos. 267 and 709, pre-
sented for the consideration of the General Court of
Massachusetts during the session of 1932. Briefly,
the petitioners for these two house bills sought legis-
lation that would provide for annual payments by the
Metropolitan District Commission to those municipali-
ties, affected by the extension of the metropolitan water
system as provided by chapters 375 of the Acts of 1926
and 321 of the Acts of 1927, and subsequent enact-
ments, on buildings which had been taken over by the
water district in furtherance of its plans for flooding or
for the protection of its watershed; and, in addition,
have requested that the machinery, which had been
used in industrial plants abandoned because of the taking
by the Metropolitan Commission, should also be made
the base of a tax payment in perpetuity, despite the
fact that the machinery within a few years might be-
come obsolete, or because of economic conditions there
would be no functional use to which the machinery
might be put.

Section 20 of chapter 321 of the Acts of 1927 provides
that:

The provisions of sections six and seven of chapter fifty-nine of the
General Laws shall be applicable to land acquired in fee by the com-
mission under this act for reservoir purposes or for the protection of
the reservoir except to land within the present limits of the towns of
Enfield, Greenwich and Prescott. On the land in these three named
towns acquired previous to the date of theirannexation, thecommission
shall pay to each said town in which the respective land is located
until such time as the annexation of said town, as provided in section
thirteen of this act, a sum in lieu of taxes computed and paid as pro-
vided in said sections six and seven of said chapter fifty-nine, but
including for this period the buildings and structures thereon. Subse-
quent to said annexation neither the commission nor the metropolitan
district commission shall pay any taxes or make any payments in lieu
of taxes on land or buildings within the present limits of the said
towns of Enfield, Greenwich and Prescott.

As full compensation for any loss of taxation or any other loss
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caused by the carrying out of the provisions of this act, the commis-
sion shall pay to the county of Hampshire the sum of fifty-five thousand
dollars, which sum shall be paid at the time of the annexation of the
towns of Enfield, Greenwich and Prescott to adjacent towns.

It has in part since 1893 been the general law (sections
6 and 7, chapter 59, General Laws, Ter. ed.) that

Section 6. Property held by a city, town or district, including the
metropolitan water district, in another city or town for the purpose
of a water supply, the protection of its sources, or of sewage disposal,
if yielding no rent, shall not be liable to taxation therein; but the city,
town or district so holding it shall, annually in September, pay to the
city or town where it lies an amount equal to that which such city or
town would receive for taxes upon the average of the assessed values
of the land, which shall not include buildings or other structures except
in the case of land taken for the purpose of protecting the sources of
an existing water supply, for the three years last preceding the acquisi-
tion thereof, the valuation for each year being reduced by all abate-
ments thereon. Any part of such land or buildings from which any
revenue in the nature of rent is received shall be subject to taxation.

If such land is part of a larger tract which has been assessed as a
whole, its assessed valuation in any year shall be taken to be that
proportional part of the valuation of the whole tract which the value
of the land so acquired, exclusive of buildings, bore in that jmar to
the value of the entire estate.

Section 7. The assessors of a city or town where land is acquired
by such other city, town or district for water supply or sewage dis-
posal shall, within one year after such acquisition, determine the aver-
age valuation of such land under the preceding section, and certify
the amount so determined to such other city, town or district. The
mayor or selectmen, the commissioners or prudential committee of
a district, or the metropolitan district commission, within six months
after receipt of said certificate, may appeal from such determination
to the board of tax appeals; and said board shall determine the valua-
tion in the manner provided in the preceding section, and section
sixty-five, so far as applicable, shall govern such appeal.

If land within any city or town shall have been taken from it for
said purposes, and for any one of the three years prior to the taking
shall have been used for any public purpose, and for that reason no
taxes shall have been collected thereon, the city or town and the board
or officer having charge of the land so taken may within six years
after the taking agree as to the value of the land upon which the
annual payment is to be made as aforesaid from the time of the taking,
and if they cannot agree the board or officer shall notify the city or
town thereof, and thereupon the value shall be determined by the
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board of tax appeals under said section sixty-five, and said notice
shall be deemed to be the notice referred to in said section sixty-five.
This and the preceding section shall apply to property held for the
purposes of the metropolitan water supply, except property situated
in Ashland, Boylston, Holden, Hopkinton, Sterling or West Boylston.

The General Court, by chapter 488 of the Acts of
1895, departed from the principle of tax reimbursements
exclusively on land used for water supply purposes by
inserting a provision respecting the towns of West
Boylston and Boylston, and again by chapter 445 of the
Acts of 1897 in respect to the town of Sterling, and at
later dates in respect to the towns of Ashland, Hopkinton
and Holden.

The Commission at the outset is concerned with the
determination of whether there shall be a continuation
of the general law, or whether there shall be an exten-
sion of the special laws, applicable to the towns of Ash-
land, Boylston, West Boylston, Hopkinton, Holden
and Sterling, to the municipalities affected by the ex-
tension of the metropolitan water system under the
authority of chapters 375 of the Acts of 1926 and 321
of the Acts of 1927, and subsequent enactments.

The difficulties that develop where a special privi-
lege is granted are accentuated in this case because
towns, neighboring those which were benefited in the
earlier case, feel discriminated against by failure to
extend to them the same special privilege extended by
the Legislatures of the past. The Commission appears
to have no authority, under the resolve as worded, to
recommend the abandonment of these special acts and
thus allow the general law to be applicable to all munici-
palities of the Commonwealth. The Commission is of
opinion that the general law passed after due delibera-
tion by the General Court, whose members must con-
tinue to be the keepers of the conscience of the Com-
monwealth, should control, and that there should be
no extension of the doctrine laid down that certain
municipalities should have a privilege not enjoyed by
all who might be similarly situated as to the flooding
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of their territory by the metropolitan water district or
by any other water district, whether of a single munici-
pality or a group of municipalities. The Metropolitan
District Commission now pays the full tax, under the
provisions of section 6 above quoted, if the property
is gainfully used by the receipt of rent or in other manner.
So that if there is an obligation on the town to furnish
some governmental assistance, by virtue of the build-
ings remaining on property taken by the Metropolitan
Commission and used for purposes other than those
devoted to the protection of the water supply, the town,
through taxes, will get the equivalent from the Commis-
sion that would be received if the property were privately
owned. In the case of some of the municipalities, af-
fected by the expansion of the metropolitan water
sources, a very substantial saving has been made because
the municipalities are no longer required to maintain
certain public activities, which in the past they were
obligated to do, and which now, because of the flooded
area, are no longer a burden upon the taxpayers of the
municipality. In addition, these municipalities have
received some benefit from taxation on the property
in the towns owned by contractors, and from expendi-
tures locally of those who have worked on the projects,
for purposes which have resulted in the development of
values as well as the continuation of business. The
Commission is of opinion that there should be reimburse-
ment to the communities that suffer a loss of land,
where an area is taken for water supply purposes, but
they are not of opinion that buildings, structures or
machinery, erected on or used in connection with the
land which was taken because of the needs of the water
supply district, should constitute the base of a burden
which the metropolitan water users would be obligated
to pay in perpetuity. If the legislation, as proposed
and transmitted to this Commission for consideration,
were to prevail, the unusual spectacle of payment by
the metropolitan district for buildings and machinery
years after, through the forces of nature, they would be
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completely destroyed were they not taken, would
be a striking, permanent example of ill-considered and
unwise legislation. It is true that the communities,
flooded because of the metropolitan water extension,
have suffered losses for which they should be fairly
compensated. But it is not within the province of this
Commission to say that the Legislature has not, by
legislation already passed, amply discharged this obli-
gation.

It must be borne in mind, however, that had these
places not been selected, their expenses of government
might possibly have exceeded the returns from taxes
that would have come from the lands and buildings
occupying the area taken for the metropolitan sources.
If these lands had been left undisturbed by the exten-
sion of the metropolitan water system, there is no assur-
ance that many of them might not have become of little
or no value. The buildings on them might have been
destroyed by fire or abandoned, or, through neglect,
might have been allowed to shrink to a negligible value.
This experience of property is constantly being witnessed
in every municipality in the State. Even where there is
new construction on land it is a common incident of
municipal life that values shrink and properties dis-
appear. To adopt the principle that the buildings,
standing on land taken for water supply purposes,
should be the base for a continuing annual charge on
the users of water, is to disregard the certainty that
even under normal conditions, without any taking for
water supply purposes, those buildings standing would
have a life for tax purposes of but a few years. Inas-
much as it is impossible to estimate what might be con-
structed on these lands in the form of taxable build-
ings, were the land not taken for water supply purposes,
it seems clear that the principle of using properties
whose existence has a definite life for a base of annual
payments to extend into the indefinite future is an
exercise of legislative authority beyond what would
seem to be the general principles of good public policy
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as laid down in the Constitution of Massachusetts.
The Commission, after due deliberation and considera-
tion of all facts, recommends that no legislation be
passed to cover the subject matter of House Documents
267 and 709 of 1932, but that the general law as laid
down applicable to all cities and towns be maintained
without an extension by special enactments of what
seems to be questionable legislative practice.

Respectfully submitted,

JOSEPH E. WARNER,
Attorneii General.

HENRY F. LONG,
Commissioner of Corporations and Taxation

DAVIS B. KENISTON,
Commissioner of the Metropolitan District Commission.
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The following are the two bills of 1932 referred to in
this report;

By Mr. Swan of Barre, petition of Charles J. Campbell and others
that the towns of Barre, Belchertown, Hardwick, New Braintree,
New Salem, Oakham, Petersham and Rutland be paid annually a
certain sum from the treasury of the Commonwealth in consideration
of loss of taxes due to the construction of certain additions to the
metropolitan water system. Taxation.

In the Year One Thousand Nine Hundred and Thirty-Two.

An Act providing for Certain Annual Payments to Cer-
tain Towns on Account of the Construction of Certain
Additions to the Metropolitan Water System.

Be it enacted by the Senate and House oj Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 The treasurer of the commonwealth shall pay an-
-2 nually, as a part of the expenses of the metropolitan
3 water system, on or before December thirty-first, to

4 the towns of Barre, Belchertown, Hardwick, New
5 Braintree, New Salem, Oakham, Petersham and

Appendix.

No. 267HOUSE

Cbc Commontoealtjb of sgassacfjusetts



HOUSE —No. 228.1933.] 9

6 Rutland an amount equal to the average assessment
7 made by the assessors of said towns respectively for
8 the three years last preceding the acquisition thereof
9 by the commonwealth on all real estate taken or ac-

-10 quired and held by the commonwealth as a part of
11 the metropolitan water system on April first of the
12 year of assessment, such payment to be in lieu of
13 taxes, and any other payments required by law on
14 such property; provided, that if any buildings stand-
-15 ing on land taken or acquired and held by the com-
-16 monwealth as aforesaid are removed and remain in
17 such town, the assessed value of such buildings, as
18 newly located, shall be deducted by the assessors
19 from said amount. The words “real estate” as used
20 in this section shall include water rights, and in the
21 case of mills, all machinery therein.
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By Mr. Sawyer of Ware, petition of Roland D. Sawyer that the
towns of Pelham, Dana and Ware be paid annually a certain sum
from the treasury of the Commonwealth in consideration of loss of
taxes due to the construction of certain additions to the metropolitan
water system. Taxation.

In the Year One Thousand Nine Hundred and Thirty-Two.

Resolve providing for Certain Annual Payments to Cer-
tain Towns on Account of the Construction of Certain
Additions to the Metropolitan Water System.

1 Resolved, That the treasurer of the commonwealth
2 shall pay annually, as a part of the expenses of the
3 metropolitan water system, on or before December
4 thirty-first, to the towns of Pelham, Dana and Ware
5 an amount equal to the average assessment made by
6 the assessors of said towns respectively for the three
7 years last preceding the acquisition thereof by the
8 commonwealth on all real estate taken or acquired
9 and held by the commonwealth as a part of the

10 metropolitan water system on April first of the year
11 of assessment, such payment to be in lieu of taxes,
12 and any other payments required by law on such
13 property; provided, that if any buildings standing

14 on land taken or acquired and held by the common-
-15 wealth as aforesaid are removed and remain in such

HOUSE No. 709
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16 town, the assessed value of such building, as newly
17 located, shall be deducted by the assessors fronT'said
18 amounts. The words “real estate” as used iiUthis
19 section shall include water rights, and in the case of
20 mills, all machinery therein.




