
No. 825HOUSE
ByMr. Edward J. Kelley of Worcester, petition of John J. Gilmartin

that he be declared one of the duly elected members of the House from
the Eleventh Worcester Representative District if the pending decision
of the Supreme Judicial Court sustains his alleged facts. (House, No.
825). Elections (House).

In the Year One Thousand Nine Hundred and Thirty-Three.

To Ihe Honorable House of Representatives of the Commonwealth of
Massachusetts in General Court assembled.

The undersigned petitioner, a citizen of the city of
Fitchburg, Worcester County, respectfully represents
upon information and belief as follows:

That he, together with one Robert E. Greenwood, were
the duly nominated Democratic candidates for election
as Representatives to the General Court of Massachu-
setts in the 11th Worcester District, which consists of the
town of Lunenburg and Wards 2, 3, 4, 5 and 6 of the said
city of Fitchburg, at the election held November 8, 1932.

That at the same election, one Louis N. M. DesChenes
and one Henry A. Estabrook were the Republican can-
didates for the same offices in the said District.

That at the election held in said District on said No-
vember 8, 1932, the result of this Representative contest,
as determined by the Board of Registrars of Voters of the
city of Fitchburg (including the vote in Lunenburg which
is not in question), was that said DesChenes apparently,
received 5,979 votes, said Estabrook received, apparently,
5,924 votes, your petitioner received, apparently, 5,398
'otes, and said Greenwood received, apparently, 5,225votes.
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That on November 11, 1932, within the time and in the
manner provided by General Laws, chapter 54, section
135, a petition was filed requesting a recount of the ballots
cast for Representatives in said 11th Worcester District,
exclusive of Lunenburg.

That on November 16, 1932, as a result of said petition,
the said Board of Registrars held a recount on the votes
cast in said five wards of Fitchburg in said Representa-
tive contest.

That this recount resulted in changes and corrections
in the number of votes received by the four candidates,
said DesChenes losing 110 votes, said Estabrook losing
109 votes, said Gilmartin gaining 55 votes and said Green-
wood gaining 91 votes. So that, ostensibly, the total
number of votes received by each of the four candidates
after the recount was, DesChenes 5,869 votes, Estabrook
5,815 votes, Gilmartin, 5,453 votes and Greenwood 5,316
votes.

That about November 18, 1932, your petitioner and
said Greenwood brought a petition for a writ of manda-
mus in the Supreme Judicial Court against James A.
Bresnahan and others, constituting the Board of Regis-
trars of Voters of said city of Fitchburg, and against
Sanford E. Worthington, the City Clerk of the said city
of Fitchburg. Subsequently, said DesChenes and said
Estabrook petitioned for leave to intervene and were
allowed to become parties to the proceeding as inter-
venors. The purpose of said proceeding, as set forth in
said petition, was to have the Court order the said regis-
trars to count the ballots cast in the city of Fitchburg,
Ward 2, Precinct B, in said Representative contest, in a
manner other than they were in fact counted by them at
the said recount, so as to give full effect to the true intent
of the voters, and to compel said Board and said City
Clerk to alter and amend their records in accordance with
said corrected vote.

That by order of the Supreme Judicial Court one
Daniel L. Smith was duly appointed as Auditor to hear
the parties and their evidence and find the facts and
report to the court.
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That hearings were had for six days, and thereafter the
Auditor duly reported to the court.

That the Auditor found, inter alia, “that each of the
357 ballots offered by the petitioners and 1 offered by the
interveners contained and each of them contains a cross
made by pencil in the square following the name of can-

didate DesChenes, and that these crosses were all made
by a person other than the voter who marked and de-
posited the ballots, respectively, and that these crosses
were made after the ballots had been deposited;” also,
“that the 281 crosses (of the said 357) were made by the
same pencil”, and “that they were made for the purpose
of aiding by fraud in procuring for Mr. DesChenes the
office of Representative to the General Court”; also
“that the 77 crosses (out of said 357) were made by the
same person”, and “that they were made for the purpose
of aiding by fraud in procuring for Mr. DesChenes the
office of Representative to the General Court”; also that
there were erasures* on certain ballots and that “each
ballot bearing this erasure had upon it a forged mark
placed there by a person other than the voter for the
fraudulent purpose of bringing about, by unlawful means,
the election of Mr. DesChenes”; and finally that the
recount totals should all be corrected by subtracting 311
votes from said DesChenes’ total, making his vote 5,558;
that 3 votes should be added to said Estabrook’s total,
making his vote 5,818; that 132 votes should be added to
said Gilmartin’s total, making his vote 5,585; and that
156 votes should be added to said Greenwood’s total,
making his vote 5,472.

That had the said votes in said Ward 2, Precinct B,
been counted in accordance with the finding of the Audi-
tor, your petitioner would have received 5,585 votes and
said DesChenes would have received 5,558 votes, and your
petitioner would, therefore, have been elected and said
DesChenes would have been defeated for said office of
Representative.

That, subsequent to the filing of the Auditor’s report ahearing was had before a single Justice of the Supreme
udicial Court who has since found the facts as reported
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by the Auditor and certain other facts, and has reported
the case to the Full Bench of the Supreme Judicial Court,

That under date of November 8, 1932, and under date
of November 20, 1932, the said City Clerk of the city of
Fitchburg purported to issue a certificate of election to
said DesChenes, although at that time the City Council
of the said city of Fitchburg had not declared the result
of the election as required by law; and simultaneously he
transmitted duplicate certificates to the State Secretary,
so that at the present time said DesChenes has two
alleged certificates of election, neither one of which, as
your petitioner believes, has any legal force or validity.

That the question of the validity of said alleged cer-
tificates of election is also an issue in the Supreme Judicial
Court.

That the City Council of the city of Fitchburg has not
yet declared the result of the election in this Representa-
tive contest, but has specifically, by a vote taken on De-
cember 22, 1932, voted to table any action thereon until
the pending petition for mandamus has been disposed of.

That it is expected that the Full Bench of the Supreme
Judicial Court will pass upon the issues raised by said
petition for mandamus at an early date.

That your petitioner agrees that said Henry A. Esta-
brook was duly and properly elected Representative from
the said 11th Worcester District, and raises no question
with respect to said Estabrook’s election.

That, further, your petitioner makes no claim that
said Greenwood was elected.

That, finally, your petitioner respectfully claims and
asserts that he, having received at least 5,585 votes, and
said DesChenes having received at the most 5,558 votes,
your petitioner received the larger number of votes and
should be declared elected and entitled to a seat in the
General Court representing the 11th Worcester District.

That some time prior to the coming in of the General
Court on Wednesday, January 4, 1933, your petitioner
duly filed another petition setting forth at length certain
allegations similar in part to those herein presented, and
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praying that said DesChenes be not seated as a member
of the General Court until the Supreme Judicial Court
had decided the questions raised by said petition for man-
damus; and that subsequent thereto, your petitioner is
informed that said DesChenes has been seated as a mem-
ber of the General Court.

Wherefore, your petitioner prays that, after the decision
of the Supreme Judicial Court and if that decision bears
out and supports the facts as alleged by your petitioner,
your Honorable Body will declare that your petitioner is
duly and legally elected to and that he should be given
the seat in the General Court now held by said DesChenes.

8 Smith Street, Fitchburg, Mass.
JOHN J. GILMARTIN,








