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PART I



To the Honorable Senate and House of Representativ

The special unpaid commission, established to study
and revise the laws relative to zoning, town planning and
the regulation of billboards and other advertising devices
(under chapter 31 of the Resolves of 1931), whose time
for report was extended by chapter 14 of the Resolves of
1932, hereby respectfully and unanimously submits the
first part of its report. This part deals with zoning and
planning. The commission is now working on the rec-
ommendations on billboards. The second part of the
report, which is devoted to that subject, will be filed
within a few weeks.

ARTHUR W. HOLLIS,
Chairman.

JOSIAH B. REED.
PHILIP SHERMAN.
frank j. McFarland.
GEORGE F. WILLETT.
HENRY V. HUBBARD.
JAMES E. MAHONEY.

Cbe Commontocalth of Massachusetts

LETTER OF TRANSMITTAL.



FINAL REPORT OF THE SPECIAL COMMISSION
ESTABLISHED TO STUDY AND REVISE
THE LAWS RELATIVE TO ZONING, TOWN
PLANNING AND THE REGULATION OF
BILLBOARDS AND OTHER ADVERTISING
DEVICES.

Resolves of Authorization.
Chapter 31, Resolves of 1931

Cfte Commontocaltf) of Massachusetts

Resolve Establishing a Special Commission to Study and Re-
vise the Law relating to Zoning, Town Planning and the
Regulation of Billboards and Other Advertising Devices.

Resolved, That an unpaid special commission, to consist of one
member of the senate to be designated by the president thereof,
three members of the house of representatives to be designated by
the speaker thereof and three persons to be appointed by the gover-
nor, shall make a survey and study of the laws of the commonwealth
relative to zoning and town planning and also those relative to the
regulation of billboards and other advertising devices, with a view
to the revision and codification of said laws and to the recommend-
ing of such changes therein and additions thereto as may appear
necessary' or desirable. Said commission shall also consider the sub-
ject matter of current senate documents numbered fourteen, two
hundred and six and three hundred and thirteen and current house
documents numbered eighty'-nine, ninety, ninety-one, two hundred
and ninety-five, eight hundred and seventy-four, eleven hundred and
ninety-three and eleven hundred and ninety-four. Said commission
may expend, after an appropriation has been made, for clerical and
other services and expenses, such sums, not exceeding twenty-five
hundred dollars, as may be approved by the governor and council.
Said commission shall report to the general court the result of its
investigation and its recommendations, if any, together with drafts
of legislation necessary to carry its recommendations into effect, by
filing the same with the clerk of the house of representatives not later
than the first Wednesday in December in the current year. [Ap-
proved May 26, 1931.
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Chapter 14, Resolves of 1932.

Resolve Reviving and Continuing the Special Commission
ESTABLISHED TO STUDY AND REVISE THE LAWS RELATIVE TO
Zoning, Town Planning and the Regulation of Billboards
and Other Advertising Devices.

Resolved, That the special unpaid commission, established by chap-
ter thirty-one of the resolves of nineteen hundred and thirty-one to
study and revise the laws relative to zoning, town planning and the
regulation of billboards and other advertising devices, is hereby
revived and continued, and the final report of said commission, to-
gether with drafts of legislation necessary to carry its recommenda-
tions into effect, shall be filed with the clerk of the house of repre-
sentatives on or before the first Wednesday in December in the current
year.

For said purposes, the commission may expend, with the approval
of the governor and council, such sum, not exceeding fifteen hundred
dollars, as the general court may hereafter appropriate, in addition
to the unexpended balance of the amount appropriated by item
thirty-six of chapter four hundred and sixty of the acts of nineteen
hundred and thirty-one. [Approved May 3, 1932.

Personnel and Organization.

The personnel and organization of the commission did
not change from that indicated in the commission’s pre-
liminary report to the Legislature (House Document No.
41 of 1932).

For the purpose of the record, the statements on per-
sonnel and organization contained in the preliminary re-
port are herein repeated. They read:

The President of the Senate appointed to the commission the
Honorable Arthur W. Hollis of Newton, while the Speaker of the
House of Representatives named as members from that branch Rep-
resentatives Arnold Leonard of Watertown, Philip Sherman of Somer-
ville, and Frank J. McFarland of Boston. Subsequently, Represent-
ative Leonard declined to serve, and in his place the Speaker named
Representative Josiah B. Reed of Weymouth. The appointments
made to the commission by His Excellency the Governor were those
of George F. Willett of Norwood, Professor Henry V. Hubbard of
Milton, and James E. Mahoney of Brookline. Mr. Willett had been
chairman of the Norwood Planning Board, the first such municipal
organization established in the State; Professor Hubbard is chairman
of the School of City Planning and secretary of the Faculty of Archi-
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tecture of Harvard University, president of the American Society of
Landscape Architects, and member of the firm of Olmsted Brothers,
landscape architects and city planners; while Mr. Mahoney is asso-
ciated with the outdoor advertising firm of John Donnelly & Sons.

The commission held its first meeting, July 13, 1931, and organized
with the election of Senator Hollis as chairman, Representative Reed
as vice-chairman, and Donald R. Waugh of Winchester as secretary.

Procedure.
The preliminary report of the commission (House

Document No. 41 of 1932) detailed the procedure which
the commission was following in attacking its problems.
In general, that procedure has been continued and ex-
panded.

Additional public hearings have been held in New
Bedford, Fall River and Boston, and further conferences
have been undertaken with state and municipal officials
and others deemed to be in a position where they could
assist the commission.

Reference was made in the preliminary report to the
offer of the Harvard School of City Planning to put at
the disposal of this commission the results of extensive
original researches into existing legislation on city plan-
ning and zoning, together with drafts of model enabling
acts embodying suggestions for reasonable further ad-
vances.

These researches were made by Messrs. Frank Backus
Williams, Edward M. Bassett and Robert Whitten. The
preliminary report of the commission (House Document
No. 41 of 1932), to which reference has already been
made, contained brief sketches of the experience of these
gentlemen. 1

For the convenience of the Legislature these sketches are here repeated:
Frank Backus Williams, one of the best known experts in zoning and city planning law,

is a New York attorney and author of "The Law of City Planning and Zoning.” Hegradu-
ated from Harvard and Harvard Law School, served in the Hartford, Conn., city council,
was a member of the staff of the legislative drafting bureau of Columbia University, and in
1912 began the practice of the law of city planning and zoning. Hewas a memberof the staff
of the Heights of Buildings Commission which prepared for the zoning of the city of New
York. In 1913 and again in 1914 he was sent abroad by the city of New York to investigate
building regulations and zoning. He has reported on plans forBridgeport, Conn., for Akron.
Ohio, and otherplaces. He is a director of the National City Planning Conference, a mem-
ber of the Board of Governors of the American City Planning Institute, a member of the
Citizens’ Union of New York, and other associations. He is also editor of various zoning
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The preliminary report also called attention to the
pendency of the Billboard. Case before the Massachu-
setts Supreme Court.

In the light of these facts the Legislature continued
the commission for another year by the passage of chap-
ter 14 of the Resolves of 1932.

The report of Mr. Williams and his associates was
received by the commission during the early part of the
summer of 1932. This report was of general application
throughout the country and not particularly applied to
the needs of Massachusetts. The commission therefore
studied this report in detail, having Massachusetts con-
ditions specifically in mind, and it has served as an im-
portant basis for the bills herewith submitted.

The findings of the commission are based, therefore,
on general principles of city planning and zoning as now
held by the best known authorities, applied to Massa-
chusetts conditions as the commission has familiarized

>nt, Regional Plan of Newand planning works, and associate director
York and its Environs. He edits the legal
Magazine” and “City Planning Quarterly.’

•f the legal

department of both “The American City

Edward M. Bassett is an outstanding authority on zoning. After graduating from Am-
herst College and Columbia University Law School he practiced law in Buffalo, N. Y., for
about six years and then went to Brooklyn, N. Y., wherehe assumed an active part in the
public service. He was a member of the Brooklyn Board of Education for two years, chair-
man of the School Board from the 38th New York District for two years, member of the 58th
Congress from the sth New York District, 1903-05; member of the New York Public Serv-
ice Commission, 1907-11; chairman of the Heights of Buildings Commission, 1913-15; and
chairman of the Zoning Commission, 1916-17. In 1922 he was appointed a member of the
Advisory Committee of Planning and Zoning of the United States Department of Com-
merce, Division of Building and Housing. He was president of the National Conference
on City Planning in 1928-30. He directed the legal studies for the Regional Plan of New
York, in association with Mr. Williams. He is editor of the zoning department of “City
Planning Quarterly.” Since 1902 hehas been a member of the law firm ofBassett, Thompson
& Gilpatric of New York, specializing in the practice of the law pertaining to planning
and zoning and to bankruptcy, eminent domain and police power, on which subjects he
writes extensively. He has also lectured widely on city planning and zoning, and has been
instrumental in promoting a sound legal basis for zoning all over the country.

Robert Whitten is past president of the American City Planning Institute, and is widely
recognized for his work on planning and zoning problems. He graduated from the Univer-
sity ofMichigan and received a Ph.D. from Columbia. From 1898 to 1907 he was legislative
reference librarian and editor of the Yearbook of Legislation of the New York StateLibrary.
From 1907 to 1914 he was librarian statistician. About this time he was also associated with
the New York Public Service Commission, and then for three years he acted as secretary to
the Committee on the City Plan of the City of New York Board of Estimate and Appor-
tionment. From 1918 to 1921 he was consultant to the City Planning Commission of Cleve-
land. He is a member of various societies interested in planning problems, and has been
the author of a number of books relating to public service corporations, to planning and to
regional zoning. Heacted as consultant for theBoston City Planning Board and theMassa-
chusetts Division of Metropolitan Planning in the development of a major system of thor-
oughfares in Greater Boston, and is consultant for the Brookline Planning Board.
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itself with them through hearings, correspondence and
through consultation with many people familiar with
these matters in this State.

The commission has also studied in detail a consider-
able number of specific statutes of other States where
these seem to be particularly applicable to Massachu-
setts conditions.

In addition to the public hearings in eight cities and
numerous conferences to which reference has already
been made, the commission has held more than thirty
executive sessions.

The sincere appreciation of the commission must be
extended to the innumerable agencies and individuals
who have assisted in its work. This acknowledgment
should be made not only to the many persons who at-
tended the hearings and conferences of the commission,
but to the municipal and state officials and others who
showed themselves ever ready to assist in the considera-
tion of the complicated questions which were before the
commission.

To list all those who have helped would be impossible
within reasonable space, but there are some who warrant
special mention. These include the following:

The officers of the Harvard University School of City
Planning and the consultants engaged by that school,
Messrs. Frank Backus Williams, Edward M. Bassett and
Robert Whitten.

Also Richard K. Conant, Commissioner of Public Wel-
fare; Frank E. Lyman, Commissioner of Public Works,
and his associates; William A. L. Bazeley, Commissioner
of Conservation; Charles P. Ploward, Chairman, Com-
mission on Administration and Finance; and Edward
T. Hartman, Visitor to City and Town Planning Boards.

Also James S. Eastham, Special Assistant Attorney
General; Assistant Attorney General Edward T. Simo-
neau; State Librarian Edward H. Redstone and his

ACKNOWLEDGMENTS,
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staff; Charles Sliney, Director of the Public Document
Division; and Frank Cole and Frank Steele of the Legis-
lative Document Room.

Also Arthur C. Comey; Philip Nichols; W. Franklin
Burnham; Miss Elisabeth Herlihy, Secretary of the
Boston Planning Board; George H. Nye, City Engineer
of New Bedford; and Charles E. Houghton, Chairman
of the Norwood Planning Board.

Also the officials of the various outdoor advertising
companies which operate in Massachusetts; Sergeant-
at-Arms Charles 0. Holt; and Henry D. Wiggin, Coun-
sel for the House of Representatives, whose wide expe-
rience and great thoroughness have been of valuable
assistance to the commission in drafting the bills.

Regardless of the operation of state law or the indi-
vidual views of laymen or experts, Massachusetts and
its cities and towns will grow. The only choice which
our communities have is whether this growth shall be
planned or unplanned. Intelligent and economical plan-
ning on the part of the community is possible in any
large degree only where it is made the task of persons
definitely responsible to the community for their results,
and then only where these persons are given sufficient
facilities, sufficient authority and sufficient power, to-
gether with sufficient technical assistance in matters on
which they themselves have not detailed knowledge, to
carry out the tasks assigned to them.

No attempt is made in this report to define planning
or zoning or to present arguments in their favor. The
basic theory of these subjects is generally accepted in
Massachusetts today.

Twenty or thirty years ago cities and towns in the
United States began to perceive that their growth,
though inevitable, need not be blind; that they would
grow better by taking thought, and considering the
whole town with its land and its people as one co-opera-
tive business.

Introduction.
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When this idea was new, it seemed to be applied
mostly to the appearance of our cities, and especially to
such things as monumental civic centers. These efforts
sometimes missed the point that beauty in a city must
be a flowering of practicality, and the failure of some
overweening plans made “The City Beautiful” almost
a term of reproach.

But even from the beginning some of the most funda-
mentally human and practical questions were appreci-
ated and attacked. In 1909 was called in Washington
the first National Conference on City Planning and the
Problems of Congestion. In 1911 was the first confer-
ence of the National Housing Association. In 1913 ap-
peared the report of the Heights of Buildings Commis-
sion of the City of New York, the basis of the New York
zoning law which has practically manifested itself in the
stepped skyscrapers now giving the heart of that city
not only more light and air, but a striking appearance
known throughout the world.

City planning, however, has proved its worth fully as
much for the small town as for the large city, and hun-
dreds of industrial villages and land subdivisions and
housing projects and development of suburban road sys-
tems show, each in its own way, the economy and
effectiveness gained by the use of the principles of city
planning. It was a very striking fact, in the work of
President Hoover’s recent Conference on Home Build-
ing and Home Ownership, how frequently the savings
to the home owner, which were shown to be possible,
depended on the arrangement of the streets and homes
and utilities over large areas, that is, on City Planning.

City Planning, then, is a name for intelligence and
economy in city arrangement. It pays, just as any fore-
sight pays. It is, however, less easy to show in dollars
and cents what has been gained when good planning
has been done than it is to show what has been lost
when planning has been neglected.

The following are some of the actual losses and wastes
most plainly apparent in American cities:
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1. Needless changes in uses of property, resulting in
“blighted districts,” are perhaps the most wanton wastes
of all. The Zoning Primer of the Department of Com-
merce did not exaggerate in stating nine years ago that
“dwellings worth in the aggregate millions of dollars for
the purpose for which they were built, and physically
fit to serve those purposes for many years to come, with
a moderate investment in alterations and improvements,
are thus annually abandoned to purposes for which they
are not fit, or are left to stand practically idle. Expensive
public services of water, gas, electricity, sewers and trans-
portation are maintained at great waste in order to get
through the ‘blighted district’ to the more distant and
newly fashionable location.”

2. Poor platting and housing, resulting in slums, urban
or suburban, have been responsible for enormous social
and economical wastes. Few cities admit having slums,
as revealed in recent nation-wide inquiries conducted on
behalf of an improved housing proposal, but many cities
have slums, nevertheless. Some of the slums are con-
gested in blighted central sections, and some are miser-
able areas of shabby shacks on outlying land prema-
turely and unwisely platted. When the growing city
engulfs these, replanning to attain any reasonable meas-
ure of sanitation and convenience involves the public
treasury in excessive expense.

3. Traffic congestion has been the most loudly pro-
claimed cause of losses from lack of planning. The stag-
gering figures, given by the Regional Plan of New York,
of $500,000 per day on Manhattan Island alone give
some hint of the total annual losses suffered by the
citizens of the whole United States. Bound up with
money losses are the far more terrible losses of life re-
sulting from traffic accidents partly attributable to dan-
gerous defects in street plans.

4. Piecemeal construction of sewerage and drainage sys-
tems and piecemeal street openings account for large
losses to public treasuries, discoverable in many cities.

5. Scattering of industries, resulting in expensive haul-
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age, raises the cost of living to the consumer and of
street maintenance to the city.

6. Poor distribution of population in relation to busi-
ness and industry, resulting in unnecessary transit and
transportation, is a heavy charge in the great city of
New York, and, to a less degree, in many smaller cities.

7. Delay in acquiring public recreation areas is every-
where reported costly to public health and well-being
if the need be long unsupplied, and to municipal treas-
uries if adequate provision be made in densely built-up
areas.

8. Carelessness of civic appearance has resulted in
countless more intangible losses, visible in neglected
stream banks, ugly business districts, barren residential
neighborhoods, cluttered city streets, and unimpressive
public buildings.

These losses and many others are the results of un-
regulated private initiative, and of lack of any consistent
public policy as to uses of land; that is, they are due
to lack of city planning. This commission believes that
as a measure of economy there is nothing that the State
can do which would cost so little and return so much as
to encourage and guide progressive city planning.

It is generally believed, and in many cases specific
figures have been held to prove, that good city planning,
since it produces the effects above stated, is certainly
reflected in greater taxable values and in lower tax rates.

In undertaking its duty to present a revision and codi-
fication of the laws pertaining to zoning and planning,
the commission interpreted its resolve of authorization
in a broad way, and accordingly felt called upon to
consider the entire question of zoning and planning as
it affects the health, safety, convenience, morals and
general welfare of the citizens of the State. In other
words, the commission has thought of zoning and plan-
ning as measures of efficiency and economy relating to
general fundamentals for which our government was
created.

The commission therefore has considered carefully the
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general needs of the State in these regards, and the
adequacy of present legislation to meet these needs. It
has been slow to suggest any changes in laws already
operating. It has recommended revisions only where it
believes that there is real need, and where these revisions
are likely to meet this need without being foreign to
Massachusetts customs in lawmaking and law enforce-
ment and without entailing loss of valuable legislative
precedent.

This commission recognizes the fact that in regard to
those functions of government which are of more than
local concern the authority of the State is and should
be paramount, but the members of the commission
strongly favor the principle of municipal home rule, and
are of the opinion that the powers of the State in matters
of planning and zoning should be exercised within the
separate communities only in those cases where the wel-
fare of the State at large, or a considerable section of it,
is of greater importance than purely local considerations.
In so far as possible, therefore, no powers over local zon-
ing and planning matters should be exercised other than
by the duly constituted municipal officials unless there
is a strong reason for a different system of operation.

In discharging the duties of the State towards zoning
and city planning, Massachusetts practice has been lack-
ing in a central authority to consider these questions in
their state-wide aspects and to co-ordinate the work of
the several cities and towns. For instance, while munic-
ipalities should be left to develop along the lines that
local need indicates, nevertheless, in so far as these
cities and towns touch each other in a geographical
way, such things as through highway routes, district
parks and water supply are necessary and affect more
than one community, and there should therefore be a
state agency properly functioning to assure planning upon
a broad scale. Furthermore, greater support should be
given the municipalities in their efforts to follow con-
structive planning programs, and some experienced body
in the State House should be available for advice.
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Accordingly, the first work undertaken by the com-
mission has been to draft legislation for the creation of a
state planning board to assist the Legislature and the
various municipal entities. This proposal is discussed
in detail in Chapter 1, under the heading of “State
Planning.” The enactment of this proposal would re-
quire no new strain upon the finances of the Common-
wealth, but, to the contrary, it would divert already
existing machinery to more efficient operation.

If such a state planning commission should be set up,
it may be that in the future the Legislature will see fit to
delegate to it further specific powers as to the giving of
advice regarding the most efficient utilization of the
lands in the State, the best location for industry and
other activities, and the best disposition of population
upon the land. It is evident that in any complete scheme
of state planning such considerations must be taken into
account, and that the initiative of municipalities and
individuals could be much encouraged and facilitated by
a central organization giving information and advice re-
garding such matters.

To fulfill the purpose of planning it is essential to
clarify the duties and strengthen the powers of local
planning boards. It is not proposed that any of the
legislative functions of the properly elected state and
municipal officials should be tampered with, but, unless
we may be assured that complete and technical informa-
tion is always available on matters relating to planning,
and that this is never cast aside without reason, Massa-
chusetts will fail to gain the most economical and effi-
cient results.

The changes in existing municipal planning and zon-
ing legislation which this commission has suggested are
of three kinds, namely, first, a clarification of the state-
ment of certain acts so that the executive bodies con-
cerned shall know more specifically thetr duties and their
responsibilities; second, the giving of additional powers
to certain executive bodies that they may be able more
completely and efficiently to fulfill the duties laid upon
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them; third, the consideration of the powers of different
executive bodies dealing to some extent with the same
condition so that their several functions can best be
co-ordinated and made efficient with a minimum of
overlapping responsibility and a minimum of friction,
and therefore a maximum of economy.

The commission does not feel that highly developed
regional planning boards are necessary or advisable at
this time, but the way should be cleared to enable the
municipalities in a particular district to confer and act
jointly on planning matters of mutual interest. The
commission’s recommendations along this line are dis-
cussed in detail in Chapter 2, which is headed “Regional
Planning.”

The commission does not believe that county planning
organizations, as suggested by Mr. Williams and his
associates, fit into the Massachusetts system of govern-
mental operation, and accordingly we make no recom-
mendation for their adoption.

The commission does not feel that the way is clear nor
the time ripe for Massachusetts to embark at this time
upon any program of state zoning. Such a subject
should be studied in the future, however, and might
well be a matter to which the state planning commission,
which we propose, might give thought.

Ten legislative documents of 1931 were specifically
referred by the Legislature to us for consideration. 1

Each of these has been given careful attention. After
studying the purposes which each document apparently
sought to accomplish, the commission has incorporated
material into its recommendations which we believe will
accomplish the desired results where the purposes sought
are sound. We believe it inadvisable to present a num-
ber of separate bills to cover the points. This would be
contrary to our attempt to present a correlation of zon-
ing and planning* legislation. Accordingly, we do not
include in this report an individual discussion of each
document referred to us.

Resolves of Authorization, p
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Appended to this report is the full text of the report
prepared by Messrs. Williams, Bassett and Whitten to
the Harvard School of City Planning, with standard
enabling acts for zoning and planning. This report is
still in process of perfection by its authors, and will
doubtless contain a considerable number of emendations
when finally published by the Harvard School of City
Planning. This commission, feeling, as has already been
stated, that it is desirable to make only such changes
in existing law as are urgently needed to produce the re-
sults desired, has not seen fit to incorporate in its pro-
posals for legislation many proposals exactly as framed
by these eminent authorities. Attention is directed to
the character and scope of the reports of these three
gentlemen, and as set forth in the prefatory statement
to their reports on page 77, which is to the effect that
the report by Messrs. Williams and Bassett seeks first
the desirable ends of preserving legislative precedent and
preserving local community rule and the direct responsi-
bility of the locally elected officials, whereas Mr. Whit-
ten’s report seeks, rather, the somewhat conflicting de-
sirable end of ample power to boards of men trained
technically in matters of zoning and planning in order
that such boards may act more efficiently and that per-
sons of superior qualifications may be expected to serve
in such capacity.

Chapter 1. State Planning.

Since, as has been explained in the introduction, the
State has a duty to all municipalities in regard to plan-
ning, and, in many instances, can do for the munici-
palities what they cannot do for themselves, namely,
establish efficient and directed co-ordinate action toward
the solution of larger problems, the state planning act
which the commission recommends (see Appendix A) is
drawn with the primary intention of setting up a
co-ordinating and advisory body which will tend to avoid
confusion and duplication of effort, and greatly to pro-
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mote economy in those projects which are of state-wide
interest or wffiich serve the combined needs of a number
of communities.

A study of the conditions which brought about the
Metropolitan Water Board, the Metropolitan Sewer
Board and ultimately the Metropolitan District Com-
mission shows the necessity of setting up planning facili-
ties for units larger than any one community. The
same necessity exists to some extent in the case of a
considerable portion of the Connecticut Valley, where
a regional planning board has been suggested, along the
Merrimack River Valley, in the Berkshires, and on Cape
Cod. It seems to this commission better not to rely for
state planning entirely upon a number of regional plan-
ning boards, however efficient, because ultimately their
activities -would have to be co-ordinated for the good of
the whole State. We are proposing, therefore, an un-
paid co-ordinating state planning body. One of its im-
portant functions would be to consult representatives
of various regions' and to place at their command in-
formation needed for intelligent regional and local plan-
ning.

The attainment of greater economy and efficiency
throughout the State by means of the advice and assist-
ance of such a central board would not be limited to
such obvious matters as through highways, state forests,
state parks and reservations, and municipal parks and
reservations. But it could well take notice of regions
serving the public at large, devoted largely or primarily
to public recreation but provided by private individuals
for profit, such as large stretches of our seashore and
areas of the Berkshires, and large drainage areas, streams
situated in one county but serving for power or water
supply the inhabitants of another county, rivers which
may be polluted by one municipality to the detriment of
another, and many other such matters.

In addition to handling problems affecting large re-
gions, it is evident that the commission could aid indi-
vidual municipalities with problems which transcend local
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boundaries, and this valuable additional service is pro-
vided for in the act.

Although the above is a broad purpose for such a
commission to undertake, this should not alarm those
who are in these days rightfully thinking of restricting
the breadth of governmental activities as an economy
measure. Not only is planning an economy, but our
attention has been called to the proposals of another
commission, created by the 1932 Legislature and report-
ing at this time, for the abolition of certain existing
state agencies, such as the Industrial and Development
Commission, the Division of Parks and the Metropolitan
Planning Division.

It seems doubtful to us that all the duties which have
been imposed upon these several divisions should be
entirely abolished. Those of the remaining parts of
their work which appear to the Legislature to be neces-
sary, and which tie into the functions of a state planning
commission, could, consistently with our scheme of econ-
omy, properly be diverted to the agency which we pro-
pose be created. 1

The proposal of such a state planning commission is
not a new departure. A number of States have under-
taken state planning, especially for the planning of land
utilization, the conservation of resources, and the out-
lining of an orderly system of physical development.

In New York, the then Governor, Alfred E. Smith,
had a state planning commission in 1925 which fostered
projects pertaining to housing, land utilization and re-
forestation. Wisconsin was one of the several States to
undertake state planning and approach the problems
from many angles. Its land economic survey is well
known, providing as it did the background for a com-
prehensive state-wide scheme-of land utilization. About
1928, a state regional planning commission was estab-

1 According to the State Comptroller’s office expenditures for the fiscal year ending No-
vember 30, 1932, were as follows: Metropolitan Planning Division, $19,300.37; Massachusetts
Industrial and Development Commission, $13,726.51; Division of Parks, Department of
Conservation, $8,304.84; Department of Public Welfare, activities of E. T. Hartman, ap-
proximately $4,370.68. Under our proposals an appropriation such as might be necessary
for a state planning commission would be small in comparison with these expenditures.
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lished by the Wisconsin Legislature, consisting of repre-
sentatives of several state departments who were given
the authority to study, plan and initiate zoning through-
out the State, using the main river valleys as the geo-
graphical units. Co-ordinated bodies in Wisconsin gave
added impetus to the movement. The State has a direc-
tor of regional planning under the state highway depart-
ment.

In Illinois, the State Chamber of Commerce organized
a study of the possibilities of state planning, and subse-
quently the Legislature authorized and the Governor
appointed a state planning commission. lowa is work-
ing out a state plan primarily as a state conservation
project. This latter State, which is largely an agricul-
tural one, has undertaken to recover or replace its natural
riches which have been partially lost, or, at least, un-
wisely used. Michigan, as well as Wisconsin, has under-
taken land utilization studies. California has developed
a state park plan. Virginia has instituted a conservation
and development commission, and in Pennsylvania there
has been a greater Pennsylvania council, with a planning
division. Texas, New Jersey and North Carolina are
undertaking state-wide planning projects of one sort or
another.

As of January 1, there were about seventy-nine re-
gional planning commissions in the United States. 1 It
should be noted that of these, forty-eight were county
planning commissions in States in which the county has
strongly centralized legislative and executive powers.
Furthermore, two outstanding examples of regional plan-
ning, the New York City Regional Plan and the Phila-
delphia Tri-State Plan, were created to deal with prob-
lems which lay within the confines of several contiguous
States.

The proposed draft for the creation of a state planning
commission and the definition of its powers and duties
(see Appendix A) provides for the creation of a commis-

1 Lester G. Chase, "Regional Planning Commissions or Organizations,” United States
Department of Commerce, Division ofBuilding and Housing, April, 1932.
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sion of seven unpaid members serving under the Gov-
ernor and Council and subject to their supervision. The
commission would consist of the commissioners of the
three state departments whose work is inevitably con-
cerned with the operation of the commission, together
with four citizens to be appointed by the Governor.
This would presumably bring to the commission interest
and special knowledge in various other fields of activity
concerned.

The Massachusetts Constitution limits the number of
state departments to twenty. This alone precludes any
possibility of setting up the state planning commission as
a separate department entity, even if it were otherwise
desirable. It therefore becomes necessary to provide for
the creation of the commission within one of the existing
departments. Since the commission’s work would, in
effect, be advisory to several of the specialized depart-
ments, it seems logical to us that it be created in the
department of general supervision, namely, the Execu-
tive Department. We believe that this is a logical loca-
tion for such an activity because it is a matter of the
determination of general policies and general plans as
to the utilization by the State of facilities and resources
within the State, and this is plainly a matter with which
the Governor and Council of the State are directly con-
cerned; whereas no one of the separate departments of
the State can be officially concerned with all these mat-
ters. As an instance of a decision already made along
these lines, we might quote the establishment, under
the Governor and Council, of the Art Commission, the
duties of which are to advise and further to have power
of veto over certain aspects of state activities from the
general point of view, and to exercise a co-ordinating
influence for the good of the whole State over state
activities of many different kinds.

The commission is informed that none of the heads of
the state departments which would be most directly con-
cerned with the establishment of a state planning com-
mission inclines to the belief that the most efficient
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set-up would require that the commission be established
within the confines of his department.

Should the Department of Conservation be reorgan-
ized so as to broaden its activities to the extent where
it would interest itself in all matters pertaining to the
conservation and orderly development of the State, then
the state planning commission might well be fitted into
that department.

The members of the state planning commission would
serve without compensation, would be appointed for
terms of sufficient length to enable them to become
familiar with their duties, and would be provided with
such clerical assistance as is necessary for carrying out
their work. Their overlapping terms would provide for
a continuity of policy.

The first and one of the outstanding duties of the
commission would be to prepare, and from time to time
perfect, a master plan which would make readily avail-
able at one place the kind of information which must
be directly at the command of this commission if it is
to consider, in regard to each specific problem, the mul-
titude of different facts which have a bearing on its
correct solution.

Not infrequently in the past a department has been
unable to deal with a problem completely because it
could not within the time and appropriation at its com-
mand assemble and digest the various essential kinds of
information.

It should be observed that this master plan is only a
record of information for the use of the commission in
order that its advice shall be as good as possible. It is
required that this advice shall be sought and received
by all state and municipal agencies authorizing projects
which have a bearing on the development of the State,
but the act only requires that this advice shall be care-
fully considered, the final decision in the light of it re-
maining with the various executive powers as it has
heretofore. We do not propose at this time that the
State Planning Board prepare and administer an official
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plan such as we do propose in the case of the planning
boards of municipalities which have accepted the plan-
ning act and wash to proceed under it.

Heretofore, the Department of Public Welfare, acting
through its employee designated as a visitor to municipal
planning boards, and in conjunction with its work relat-
ing to housing, has furnished municipal planning boards
and other city and town officials with information on
planning and zoning matters. The department has lacked
the authority to do much toward co-ordinating the work
of the local planning boards. The Department of Public
Welfare, being primarily and properly responsible for a
specific problem, has not been in a position to give the
maximum assistance in broad matters of city planning
to the various municipalities. For these reasons, it is
proposed that the work pertaining to planning which has
been the duty of the Department of Public Welfare be
transferred to the state planning commission, and this
will enable the use of appropriations, which have previ-
ously been made for this part of the work of that de-
partment, to be applied more efficiently to the broader
duties of the state planning commission.

While it is true that the reasons for the creation of the
Metropolitan Planning Division are not as pressing to-
day as they were when it was created, nevertheless some
of the type of work which the division has undertaken
still remains to be done. We respectfully recommend
that the part of the work concerned especially with re-
gional planning might more properly be carried on by
the state planning commission than by the Engineering
Division of the Department of Public Works, as sug-
gested by the legislative committee on public expendi-
tures, which probably was not aware of our contemplated
recommendation for the creation of a state planning
commission.

Accordingly, our bill provides for the abolition of the
Metropolitan Planning Division and the taking over of
such of its duties as it is still desirable to carry on by the
state planning commission which we propose. The
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maps, files and other data of the Metropolitan Planning
Division would be turned over to the state planning
commission, and such employees of the Metropolitan
Planning Division as could reasonably be used by the
state planning commission would be transferred without
the necessity of re-examination.

It seems to the commission that there should be no
objection to these proposals from those who are inter-
ested in having carried on such part of the work of the
Metropolitan Planning Division as remains to be done,
because we believe that under the arrangement which
we suggest these duties could be carried on with the
efficiency that they have been carried on in the past
and in a more comprehensive way, having in mind state-
wide considerations.

We have no thought that the planning commission
should in itself become a publicity agency for the State,
but if the Legislature sees fit to accept the recommenda-
tion of the committee on public expenditures, and abol-
ish the Massachusetts Industrial and Development Com-
mission, the state planning commission might quite
properly and without the necessity of additional appro-
priations take cognizance of the fact that certain areas
of the State are better suited than others to industrial,
agricultural or other specialized purposes.

Emphasis as to the need for a state plan is further
contained in the findings of the Massachusetts Special
Commission on Stabilization of Employment, which has
just concluded a comprehensive survey and made its
report to the Legislature. That group has considered the
need of a wise state plan program to stabilize employ-
ment, and to make available at short notice, in times of
stress, projects for the relief of unemployment already
thoroughly considered from the point of view of their
most efficient use to the people. The official digest of
the final report of that commission, prepared by it, con-
tains the following statements:
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The support and stimulation of existing industries and the estab-
lishment of new industries to replace those that wane or move are
among the necessary steps for stabilizing employment in Massachu-
setts. In order to take these steps intelligently, the Commonwealth
needs basic information which it does not now possess regarding
natural resources. We also recommend, without specifying the type
of organization to be charged with the work, that steps be taken
immediately to collect and make available for proper use all existing
data regarding the physical resources and possibilities of Massachu-
setts. We repeat that recommendation in our Preliminary Report,
calling for the establishment of a public works planning board and
the development and maintenance through its activity of a continuous
five-year plan for public works in Massachusetts. A suitable pre-
planned program makes possible the construction of public works in
larger amounts during periods of unemployment without resort to
the wasteful building of unnecessary projects, creating a greater de-
mand for labor at critical times without added expense to the Com-
monwealth, and serving as an aid in regularizing the flow of business
through cyclical periods.

It has been objected that the revealing to the public
in advance of official action of definite plans for con-
struction of streets, parks, etc., is likely to cause an
unfair profiteering by landowners whose property is thus
revealed as being very necessary to the State.

We believe that this difficulty can in any case be
largely avoided by proper procedure in determining the
valuation of such property as that existing before the
new proposal for construction was made. But in any
case, we believe that the master plan, as we propose it,
need not usually be in such detail or definiteness as to
commit the State to one specific solution of the prob-
lem, or one specific and unchangeable location for the
construction, and therefore in most cases the landowner
could not know certainly that the project could be car-
ried out only by the use of a specific piece of land.

Chapter 2. Regional Planning.

The state planning commission has duties to each
separate community to guide and to advise it where the
interests of the community are also matters measurably
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affecting the State. The commission also has the duty
to assist the community in its local planning. In an
exactly similar way, the commission has the duty to any
group of communities which find that they have com-
mon problems, and we believe that facilities should be
set up so that any number of communities feeling that
they are so situated can receive the aid of the commis-
sion. In the handling of these larger co-operative mat-
ters, it is, of course, evident that the larger the area and
population so affected the more likely it is that matters
concerning the welfare of the State as a whole will be
involved.

We are suggesting, therefore, that power be given to
each community to authorize its chosen representatives
to co-operate with representatives of other communities
to this end, and the power to appropriate money for this
purpose. We do not believe that a specific procedure
should be designated for such a work, but we assume
that ordinarily the towns concerned in such a co-opera-
tive matter would appoint delegates who would meet
together and determine upon a regional plan, covering
at least the matters which are felt to be of such imme-
diate importance. In the making of this plan they will
seek the advice and assistance of the state planning
commission. When this plan has been perfected, each
separate community could, and probably would, modify
its own plan in accordance with this larger plan, and
the state commission would then, in its judgment, accept
the elements of important relation to the state plan
therein contained as parts of the master plan of tffe State.
It has been suggested that a more elaborate and rigid
scheme of official regional planning commissions be set
up, but this commission believes that at the present
time the growth of this movement will be sounder and
hearty co-operation will be easier if the form and amount
of co-operation in each case be left more flexible.

Our commission has before it a large amount of evi-
dence that such co-operation and regional study is felt
to be necessary, and that the aid of some state-wide
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authority is felt to be essential. Our recommendations
along this line are consistent with the findings of the
Connecticut Valley Regional Planning Commission which
is reporting to the Legislature at this time. The Con-
necticut Valley Commission, for instance, calls attention
to a contributing factor in swaying it toward its deci-
sion against any considerable action in the Connecticut
Valley at this time, as “there does not exist a compre-
hensive and all-inclusive plan of any description for a
co-ordinated system of highways, parks and reservations
along the Connecticut River, upon which the promotion
of their most beneficial use and enjoyment could be
predicated. Not only was there an absence of a plan
governing the region delegated to the commission for
its study, but the problem was made more difficult by
the fact that plans for sections within the area to be
investigated were already under consideration or in ac-
tual operation. These plans were not in any way co-
ordinated. It became evident that the expert services
of a planning engineer would be necessary to bring into
co-ordination the several sectional plans, weed out the
wheat from the chaff, and present a comprehensive,
long-time development program for the entire valley
region.”

Since the commission’s recommendation regarding re-
gional planning is a part of its general proposal for the
creation of a state planning commission, its recommended
legislation on regional planning is provided as a section
of the proposed state planning act, and is to be found
in Appendix A, section 4.

On January 1, 1932, there were 121 municipal plan-
ning boards in Massachusetts, a greater number than in
any other State in the Union. New York had 114,
California 108, Ohio 79, Pennsylvania 56, and Illinois 51. 1

Chapter 3. Municipal Planning.

1 Lester G. Chase, “A Tabulation of City Planning Commissions in the United States,”
Division of Building and Housing, Bureau of Standards, Department of Commerce, April,
1932.
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The creation of municipal planning boards in the State
began nearly a score of years ago. On April 16, 1913,
executive approval was given to “An Act to Provide
for the Establishment of Local Planning Boards by
Cities and Towns.” Much of that original enabling act
remains in effect at the present time. It required every
city and every town with a population of more than
10,000 to have a planning board, appointed by the may-
ors in cities and elected by the voters in towns.

The Massachusetts law requiring the selectmen of a
town to act as a board of survey is of even older origin.
It was passed by the Legislature in March, 1907. Much
of it, also, is present law.

In considering the problems of municipal planning our
commission saw no need to alter the fundamental con-
ception of the statutes of long standing. A careful study,
however, has impressed the commission with the desira-
bility of permitting the merging of the functions of the
board of survey with those of the planning board. In
many towns it seems that these duties fit better into
the work of the planning board than into that of the
boards of selectmen, and, furthermore, there is grave
doubt but that many boards of selectmen already have
more than enough executive work to do. In cities there
seems to be no need of requiring that an additional
municipal board be created to care for board of survey
matters when these matters can just as well fit in with
the related duties which are imposed upon the planning
board.

The present law relating to the creation of planning
boards does not give an adequate basis for effective
work. About all that it provides is that there shall be a
planning board, which shall make investigations and re-
port. The success or failure of the work of the board is
left to depend largely upon the type of board which a
town may happen to get. The present board of survey
law also contains many provisions which it seems should
be more definitely drawn and which should be provided
with stronger teeth to effect their enforcement.
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The recommended new planning enabling act (Appen-
dix C) substitutes for the present law relating to munici-
pal planning boards and boards of survey (chapter 41,
General Laws, sections 70-81, inclusive) a new law
which a municipality may accept or not, as it desires.
It need not repeal its existing planning board and board
of survey organization, if it had one, in favor of that of
the new law, but a city or town hereafter establishing a
planning board would do so under the improved arrange-
ment. It may accept or not the new draft of powers for
official mapping and for platting control.

The commission believes that it is usually better that
planning boards in towns be appointed rather than
elected. This would tend to make efficiency rather than
popularity a basis of choosing the board, would shorten
the municipal ballot, and by making the board more
stable would tend to attract to its membership men of
greater experience and judgment. A town may continue
its present system. The recommendation is that planning
boards, in those towns which choose to accept the new
law, be appointed by the board of selectmen.

The commission sees no reason to change the law
which permits a town to authorize its planning board to
act as park commissioners. This is sometimes advan-
tageous in small towns.

The proposed law provides that the planning board
shall consist of five members, not more than two of
whom may hold other municipal office. The board
would elect its own chairman, and the members of it
would serve for overlapping terms of five years. It
would be empowered to employ such technical advisers,
and clerical and other assistants, as would be necessary
for its work, and as would be possible within the limits
of its appropriations.

Planning boards would be required in municipalities
of more than 5,000 population and permitted in any
smaller town. This is a change from the present law,
which requires planning boards in municipalities of over
10,000 population.
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The planning board would be required to make a
master plan, showing such things as existing and desir-
able proposed public ways, parks, parkways, playgrounds,
sites for public buildings and structures, building zone
districts, pierhead and bulkhead lines, waterways, routes
of railroads, omnibuses and ferries, and locations of sew-
ers, water conduits and other public utilities.

This master plan would be in its legal purpose and
effect primarily an aid to the planning board in the per-
formance of its purpose.

The rest of the proposed bill is permissive and not
operative until accepted by a city or town. It enables
a city council or town meeting to adopt an official map
for the municipality to “serve and promote public health,
safety and general welfare.” This official map would be
binding upon the officers and citizens of the city or town,
and thus no developments contrary to the recorded de-
sires of the town would be permitted.

Section 73 of the proposed act authorizes a munici-
pality, if it so desires, to provide for the reference to the
planning board of such matters as are germane to its
purpose.

In section 74 the planning board is also given the duty
of defending the municipality against the subdivision of
land to the public detriment for private profit. It is
required that a plat of every subdivision of land be
submitted to the board. If it finds that the proposed
streets are wrongly located, that the lots are not capa-
ble of proper use, or that in other specified ways the
proposed subdivision would not be an asset to the town,
it may disapprove the plat. The land so platted could
not then be furnished sewerage or other municipal im-
provements. A permit to build upon it could not be
granted by the building commissioner.

The planning board must act for the public good in a
great variety of specific cases by restricting, within the
limits of the law and of common sense, certain activities
of the individual. That the individual may also be
completely protected in his rights, and that, further,
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unusual cases may be considered on their merits and
not solely by a mechanical rule, the law provides for a
board of appeals, the duties and powers of which are
carefully set forth.

Chapter 4. Municipal Zoning.

All the forty-eight States of the Union now recognize
and permit municipal zoning. l

On January 1 of this year, 1,150 communities in the
United States were zoned. 2

Approximately 70 per cent of the urban population in
the United States lives in zoned communities, totaling
some 48,000,000 people. 2

The idea of zoning is by no means new in Massachu-
setts. The principle of applying consistent restrictions
to different districts was recognized in 1872, when fire
districts were established in some of our towns. 3 The
first zoning act, specifically called such, came as the re-
sult of the approval by the people on November 5,
1918, of the zoning amendment to the Massachusetts
Constitution, which had been previously passed and
recommended by the Constitutional Convention. This
amendment gave the Legislature the power “to limit
buildings according to their use or construction to spec-
ified districts of cities and towns,” and subsequent
Massachusetts statutory enactments have been based
upon this enabling provision.

The task of this commission was, therefore, not to
create completely new laws and new precedents, but to
codify the existing procedure of Massachusetts, and, fur-
ther, to amend it in the light of experience both here and
throughout the United States.

This commission first endeavored to make all its sug-
gestions for improvements of present zoning laws in the

‘T. K. Hubbard, “Brief Survey of City and Regional Planning in the United States,
1931.”

2 Norman L. Knauss, “Survey of Zoning Laws and Ordinances Adopted during 1931,”
published by the Division of Buildingand Housing, United States Departmentof Commerce,
April, 1932.

3 General statutes and special acts of Massachusetts, 1872, chapter 243, “An Act for the
Prevention of Fire in Cities and Towns.”
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form of amendments to existing acts, but since, as has
been said, these acts were a matter of general growth
and were in different places in the statutes, we found
that it was more advisable to codify these existing acts
in one place, to arrange them in better co-ordination, to
make changes which practical experience indicates are
necessary, and to add to them certain features which
have proved their worth in the experience of other States
in which they have been in operation for a considerable
time.

The form of these statutes as we now submit them is
roughly the form of the standard zoning enabling act
which was published by the United States Department
of Commerce in 1926, and which has been adopted in
whole or in part by many of the States of the Union.

In undertaking the drafting of a bill to revise the
municipal zoning laws, the commission has had several
specific problems in mind:

(a) The clarification of the powers and duties of the
zoning boards of appeal.

(b) The clarification of the procedure to be followed
by municipalities in adopting zoning ordinances and by-
laws and amendments thereof.

(c) The clarification of the relations of the powers and
duties of the various agencies concerned with zoning, in
order to facilitate their more efficient and economical
operation.

(d) The bringing together into one place in the Mas-
sachusetts laws those provisions fundamentally relating
to zoning.

The draft of an act to revise the municipal zoning
laws, which is appended to this report (see Appendix C),
begins by striking out the present municipal zoning en-
abling act as contained in chapter 40 of the General
Laws, sections 25 to 30A, inclusive. This is done, not
because it is believed that there is fundamental error in
the present law, but because, as a matter of clarity, the
provisions of the present law and the related provisions
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herewith proposed can be better stated all in one act,
consistently arranged.

The new draft retains as its basis the conception of
zoning as an exercise of police power for the promotion
of the health, safety, convenience, morals and welfare
of the inhabitants of the State. Using this definition of
purpose as the starting point, the bill proceeds to state
the ways in which municipalities may undertake zoning
regulations and restrictions. In this respect the com-
mission has added to the existing law the right to regu-
late the width as well as the size of lots, and to prohibit
by zoning the conduct of noxious trades within sections
of the municipality. This power with regard to the
location of noxious trades would be concurrent with the
power of local boards of health; that is, a noxious trade
prohibited either by zoning or by the board of health
would thus be prohibited. The prohibition or restriction,
from a special district of a community, of a noxious
trade either by a zoning board or by the board of health
could not be nullified by the action of the other authority.

The sections of the proposed new bill which exempt
from the zoning laws structures which are in existence
at the time of adoption of the zoning plan, so far as
those existing structures continue to be used as they
have been in the past, are taken substantially from the
present law.

There is one change suggested, however, which is worthy
of note, namely, the inclusion of state officers among those
who shall refuse permits or licenses which would be in
violation of a zoning ordinance or by-law. The present
law has limited this restraint to municipal officers.

The new section 27, which outlines the procedure for
the adoption or amendment of zoning ordinances or by-
laws, contains two important revisions of the existing
statute:

(a) It is required that proposed changes in the zoning
plan be referred to the planning board for its investiga-
tion and report, or, in municipalities where there is no



HOUSE No. 1240. [Jan.36

planning board, to the board of selectmen, before these
changes may be acted upon by the legislative authority
of the municipality.

( b) The existing law states that any owner of real
estate which would be affected by a proposed zoning
action may object to such action in writing and require
the unanimous vote of all the members of the city coun-
cil with less than nine members, or three fourths vote of
the city council of nine or more members. It is recom-
mended that this be changed so that such larger per-
centage of approval be required only upon application
of owners of 20 per cent of the real estate which would
be affected by the proposed change.

This is in keeping with the suggestion of Mr. Williams
and his associates, and seems to our commission much
fairer than the present law, which extends too much
power in cities to one real estate owner. There does
not seem any question to the commission but that where
there is any real grievance, owners of 20 per cent of the
real estate affected can readily be gotten to sign the
necessary application.

It is proposed that either the owners of 20 per cent
of the land affected may file such a petition, or the
owners of 20 per cent of the adjoining land, or those
owning 20 per cent of the land opposite.

The new section 30 relates to the boards of appeal,
and contains a number of new points which the com-
mission believes are fully warranted.

The present law providing for the creation of a zoning
board of appeals (chapter 40, General Laws, section 27)
provides that this board of appeals shall be the building
board of appeals when there is one, or otherwise shall
be such officer, board, commission or committee as shall
be designated by the city council or selectmen to act.
Under the legislation recommended by the commission
there may be in addition to the building board of ap-
peals a zoning board of appeals and a planning board of
appeals, and it is left optional for a municipality to have
any two, or all three, of these appeal activities handled
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by one board as the volume of work and other considera-
tions of the municipality may seem to require.

Because the law has in some cases required the unani-
mous action of the board of appeals, many difficulties
have arisen when a member of that board has been out
of town or otherwise unable to act. Accordingly, the
proposed bill provides for the appointment of associate
members to the board of appeals who shall, during the
inability to act of a regular member, be available to fill
the vacancy temporarily upon designation, either by the
mayor or the selectmen.

In the interest of clearer and fairer procedure, the
commission recommends in the proposed new law that
when a board of appeals renders a decision, it shall state
clearly its reason or reasons.

The provisions of the proposed law relating to hearings
are so worded as to attempt to make the board of appeals
act within a reasonable time.

In its desire to clarify the powers of the board of
appeals, the commission has designated them specifically
in the proposed new law and numbered them one, two
and three. None of these powers is new. The first,
“to hear and decide appeals where it is alleged by the
applicant for a permit that there is error in any order
or decision made by an administrative official in the
enforcement of the zoning law,” is the normal case.

The second power, “to hear and decide upon requests
for special exemptions,” covers the matters in which the
board of appeals has original jurisdiction, such as in the
case of gasoline stations, or the exact location of ceme-
teries within a residential district, which by law may be
left to the board of appeals to determine.

The third power of the board is that of granting vari-
ances in special cases because of special conditions where
a literal enforcement of the provisions of the ordinances
or by-laws would involve unnecessary hardship to the
particular appellant.

Under the present law, appeals in zoning matters are
taken up to the Supreme Judicial Court from the board
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of appeals, a board of laymen, and by certiorari, a form of
proceeding under which the court considers only errors
of law apparent on the record. 1 Records of such boards
are not made up with the care that is used in making up
records of courts, and are frequently incomplete. It is
the practice of the Supreme Judicial Court in a certio-
rari proceeding to infer the facts in the case from the
records submitted to it and to hear no evidence. In the
opinion of the commission, much better results would be
obtained if a less restricted procedure were substituted.
Accordingly, it is recommended that such appeals be
taken to the Superior Court sitting in equity, which
shall be charged with the duty of determining the facts
in the case and rendering a decree in accordance with
the facts so determined.

It is felt, therefore, that the decisions in zoning ap-
peals will be much more satisfactory if this recommenda-
tion is adopted together with further recommendations
appearing in this report, which define more clearly the
powers of the board of appeals in granting a variance,
and require a statement of the reasons for this action.

The last section of the proposed act would continue in
effect existing zoning ordinances and by-laws until they
had been changed in accordance with the enabling pro-
vision of the proposed act, except in so far as provisions
affecting procedure before the board of appeals from
zoning regulations or before the Superior Court would
become operative upon the passage of the new act. Any
municipality which begins zoning in the future, however,
would be required to accept this new act.

The municipal zoning act which the commission rec-
ommends would in no way affect the city of Boston
which has its own zoning act.

1 See 255 Mass. 160, J. Payson Bradley & others v. The Board of Zoning Adjustment of the
City of Boston:

“The use of ‘certiorari’ in this context in the statute imports its usual meaning and func-
tion under the uniform and long established practice in this Commonwealth. Certiorari is
an extraordinary writ. Its purpose is to enable a party, without other remedy for errors of
law committed against his rights, to bring the true record of an inferior judicial or quasi
judicial tribunal,properlyextended so as toshow theprinciples of its decision, before a supe-
rior court for examinationas to material mistakes of law apparent on the face of such record.
Only errors of law can be reviewed. Findings of fact are not open to revision. The full
report of the evidence incorporated in the present return was unnecessary and an encum-
brance of the record.”
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Summary of the Recommended Bills.
Summary of Proposed Act to promote More Economical

and Orderly Development of the Commonwealth through
the Creation of an Unpaid State Planning Commission.

Section 1 places this new commission under the Gov-
ernor and Council in conformity with Article LXVI of
the Amendments to the Massachusetts Constitution.

Section 2 adds to chapter 6 of the General Laws sec-
tions 43, 44 and 45, which provide for the establishment
of the state planning commission and set forth its powers
and duties.

Said subsection 43 sets forth the personnel of the new
commission and other matters incidental to the estab-
lishment thereof.

Said subsection 44 is based in a large measure on the
state planning commission bill proposed by Williams and
Bassett, but it does not contain provisions for an official
map. It provides for a master plan only.

State agencies are forbidden to undertake certain im-
provements until after receipt of a report thereon from
the new commission, or after expiration of a period of
forty-five days from such request in case the commission
fails to furnish such a report. If a state agency rejects
or varies from a report so received, it shall file in its
office a statement setting forth its reason therefor, and
such statement shall be open to public inspection.

The first sentence of subsection 45 is taken from the
Williams and Bassett report. The part of the second
sentence relating to municipal planning is taken over
from the provisions of General Laws, chapter 121, sec-
tion 23, setting forth the' duties of the Department of
Public Welfare relative to homesteads. The last part of
the second sentence and third sentence are new provi-
sions proposed by this recess commission.

Section 3 of the bill provides for the abolition of the
Metropolitan Planning Division, and the transfer of its
books, papers, etc., to the new state planning commission.

Section 4 authorizes appropriations by cities and towns
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having common planning problems, so that they may
proceed to develop a regional plan in consultation with
the state planning commission. Authority to co-operate
with cities and towns for this purpose is given to said
commission in the earlier provisions of this act.

Sections 5 and 6 amend General Laws, chapter 121,
sections 23 and 26, respectively, so as to transfer to the
new state planning commission all the advisory duties of
the Department of Public Welfare relative to municipal
planning.

Section 7 of the act gives a preference in employment
under said planning commission to persons employed in
the Metropolitan Planning Division, and also to those
in the Department of Public Welfare heretofore per-
forming duties which are transferred by this act to the
state planning commission.

Summary of the Proposed Act providing an Improved
Method of Municipal Planning.

Section 1 of this act strikes out sections 70 to 81, in-
clusive, of chapter 41 of the General Laws and substi-
tutes new sections in their places. The present law re-
quires every city and every town having a population
of more than 10,000, and permits any town having a
smaller population, to establish a planning board. Un-
der this act towns having a population of between 5,000
and 10,000 will also be required to establish such a
board. A planning board in a city or town which accepts
subsections 72 to 79 of section 1 of this act will have
extensive powers as to planning, including all the powers
heretofore exercised by boards of survey, changed, how-
ever, so as to be more effectively exercised than at pres-
ent. The basis of working out these changed powers has
been taken to a great extent from the Williams and
Bassett report.

Subsection 70 provides for the establishment of a new
planning board, which in towns is to be appointed by the
selectmen. The last three sentences are taken from ex-
isting sections 70, 71 and 72, respectively.
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Subsection 71 provides for the adoption and perfection
of a master plan. The provisions of this subsection must
be carried out by any city or town establishing a plan-
ning board under subsection 70, and of course may be taken
advantage of by any planning board otherwise estab-
lished.

Subsections 72 to 79, inclusive, which embrace the im-
portant new elements of municipal planning, are treated
as a unit, to be operative only in case said sections are
accepted, and only such cities and towns as have plan-
ning boards constituted in the manner provided in subsec-
tion 70 are eligible to accept the same. Said subsections
72 to 79 are largely based on the Williams and Bassett
report. The first clause of the last paragraph of sub-
section 72, however, is taken from existing section 77,
and the last clause of said paragraph from existing sec-
tion 81. The last paragraph of subsection 74, defining the
word “subdivision,” is taken from the Standard City
Planning Enabling Act submitted by the United States
Department of Commerce. Subsection 79, relating to
court appeals, is substantially like the section as to court
appeals in the municipal zoning act submitted by this
recess commission.

The provisions of subsections 80 and 81 are taken
from the Standard City Planning Enabling Act of the
United States Department of Commerce.

Section 2 of the act makes it clear that any city or
town acting under any provisions of sections 70 to 81,
inclusive, of chapter 41 of the General Laws, as hereto-
fore existing, may, notwithstanding the provisions of this
act, continue to act under said provisions.

Section 1 strikes out sections 25 to 30A of chapter 40
of the General Laws and substitutes therefor new sec-
tions. The existing sections provide for zoning regula-
tions relating only to the construction of buildings and
structures and the use of buildings, structures and land.

Summary of Proposed Act revising the Municipal Zoning
Laws.
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Proposed new subsection 25 sets forth the various ele-
ments which are permitted to be covered by zoning regu-
lations, and thereby obviates the necessity of establishing
zoning regulations inpart under General Laws, chapter 143,
section 3, and perhaps to a certain extent under General
Laws, chapter 111, section 143. Said subsection 25 in a
large measure follows the Williams and Bassett report. It
contains, in addition, an express provision as to the regu-
lation and restriction of size and width of lots, and also
as to the prohibition of noxious trades. The latter fea-
ture has heretofore been covered by General Laws, chap-
ter 111, section 143. The first part of the last paragraph
has been phrased in accordance with old section 25 rather
than as set forth in the aforesaid report. It is provided
in new subsection 25 that these zoning ordinances may
not be adopted in the city of Boston. Zoning in said city
is now governed by a very complete special act, see Acts
of 1924, chapter 488, and its amendments.

Subsection 26 is substantially the same as the existing
section 29. It contains, however, an additional provi-
sion making it clear that zoning regulations apply to
the change of use of existing buildings, structures and
land, and also to the alteration of existing buildings or
structures to provide for the extension or enlargement
of non-conforming uses. There is a further addition
authorizing the regulation of non-use of non-conforming
buildings and structures.

Subsection 27 is based in part on existing section 30
and also contains the provisions of existing section 26.
There is a further requirement that no zoning ordinances
or by-laws or changes therein shall be adopted until after
the city or town planning board, if there is one, or in a
town having no such board the board of selectmen, has
held a public hearing thereon and submitted a final re-
port, with recommendations. As an alternative, in the
case of original adoption of such ordinances or by-laws,
a city or town may establish a zoning board for this
purpose, or, better still, create a permanent planning
board. There is a further provision that makes it clear
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that an ordinance or by-law may be changed in the
process of adoption without again going through all the
preliminary proceedings. The last sentence of the first
paragraph of said subsection 27 contains the substance
of existing section 30, changed so as to require, when
an ordinance is sought to be amended or repealed, a vote
in excess of a majority vote only in case a written pro-
test against such change or repeal, with the reasons there-
for, is made by the owners of 20 per cent or more of
certain areas of neighboring land. This particular fea-
ture is based upon the Williams and Bassett report.
There is a further change which makes more definite the
kind of vote required in a city having a city govern-
ment with more than one branch. The last paragraph
of said subsection 27 is a new provision recommended
by this recess commission.

Subsection 28 is existing section 30A.
Subsection 29 is existing section 27, omitting the last

sentence, which is transferred to new subsection 30.
There is, however, one change in said subsection 29, i.e.,
to require state officers to refuse to issue any permit or
license for a new use which is in violation of the zoning
regulations.

Subsection 30 is based largely on the Williams and
Bassett report. It contains the substance of the last
sentence of existing section 27 and also existing 27A
changed in several particulars. It contains a provision
for the appointment of associate members who will be
available to sit on the board in case of a vacancy, in-
ability to act, or interest on the part of a regular member.

The wording of paragraph numbered 3 of the powers of
the board of appeals, which establishes the measure to be
used in granting a variance, differs from that contained in
existing section 27A, and also from the one recommended
in the Williams and Bassett report.

The last three paragraphs of subsection 30 regulate the
method of appealing to court. The method proposed
differs from that set forth in existing section 27A, as
well as from that proposed by Williams and Bassett.
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Subsection 30A is substantially the same as existing
section 28.

Section 2 of this act changes General Laws, chapter 111,
section 143, so as not to conflict with the provisions for
regulating noxious trades, which is inserted in new sub-
section 25 of section 1.

Section 3 of this act is recommended in order that the
provisions of this act relative to appeals and other mat-
ters referred to a board of zoning appeals and relative to
court appeals may be available at the earliest possible
moment in all cities and towns having zoning regulations,
except the city of Boston. It is also provided that
existing zoning ordinances and by-laws shall remain in
effect until changed as permitted in this act, except such
ordinances and by-laws as may be inconsistent with the
preceding sentence or with any changes required by this
act, such as those governing the amendment and repeal
of ordinances. There is a further provision which allows
any existing board of zoning appeals to continue to act
as such.
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In the Year One Thousand Nine Hundred and Thirty-Three.

An Act to promote More Economical and Orderly De-
velopment of the Commonwealth through the Creation
of an Unpaid State Planning Commission.

1 Section 1. Section seventeen of chapter six of
2 the General Laws, as most recently amended by
3 section one of chapter three hundred and five of the
4 acts of nineteen hundred and thirty-two, is hereby
5 further amended by inserting after the word “board”
6in the seventh line the following: —, the state
7 planning commission, so as to read as follows:
8 Section 17. The armory commissioners, the art
9 commission, the commission on administration and
10 finance, the commissioner of state aid and pensions,
11 the commissioners on uniform state laws, the public
12 bequest commission, the state ballot law commission,
13 the board of trustees of the Soldiers’ Home in Mas-
-14 sachusetts, the milk regulation board, the state
15 planning commission and the trustees of the state
16 library shall serve under the governor and council,

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

Appendix A.

Cfee Commontoealtf) of
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17 and shall be subject to such supervision as the gov-
-18 ernor and council deem necessary or proper.

Section 2. Said chapter six is hereby further
amended by adding after section forty-two, added by
section two of said chapter three hundred and five,
under the heading “State Planning Commission,”
the following three new sections:

1
2
3
4
5

6 Section There shall be a state planning com-
mission of seven members, in this and the two follow-
ing sections called the commission, consisting of the
commissioner of public works, or a representative
designated by him from the personnel of his depart-
ment, the commissioner of the metropolitan district
commission, or a representative designated by him
from the personnel of his department, the commis-
sioner of conservation, or a representative designated
by him from the personnel of his department, and
four members appointed by the governor, with the
advice and consent of the council, who shall be desig-
nated in their initial appointments to serve respec-
tively for two, three, four and five years, and one of
whom shall be designated by the governor as chair-
man. Any designation of his representative by a

commissioner as aforesaid shall be made by a writing
filed in his office, and shall run for such period as he
may prescribe therein, and may at any time be re-
voked by him. All members of the commission shall
serve without compensation. Upon the expiration
of the term of office of an appointive member, his
successor shall be appointed in the manner aforesaid
to serve for five years. The commission may employ
an executive secretary. The commission may ap-

7

8
9

10
11
12
13
14
15
16
17
18
19
20
21
99

23
24
25
26
27
28
29
30
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31 point such assistants and temporary technical ad-
visers as the work of the commission may require.
The executive secretary and temporary technical
advisers shall not be subject to chapter thirty-one
and may be removed by the commission at any time.

32
33
34
35

Section 44- The commission shall prepare and
perfect from time to time a state master plan which
shall show existing and proposed state parks, state
forests, state parkways, state public reservations,
state highways, chapter ninety ways, so-called, sites
for state public buildings, state airways and air ter-
minals, and other pertinent features, including any
information as to character or use of land in the com-
monwealth which shall be necessary to a knowledge
by the commission of planning problems of more than
local importance, and similar elements without the
commonwealth which have or are likely to have an
important bearing on elements within the common-
wealth. Such master plan shall be adopted and
amended only by a majority vote of the commission.
In making such plan the commission shall locate and
arrange such proposed state highways and chapter
ninety ways, so-called, so that they will best serve
the needs of transportation and traffic and will best
develop the resources of the commonwealth, and
proposed state parks, state parkways and state pub-
lic reservations where they will be co-ordinated so far
as practicable with state and other highways and so
that they will preserve natural scenery and serve the
present and future recreation needs of the people.
Such master plan shall be a guide to the commission
in making recommendations to the officers, boards,
commissions and departments of the commonwealth,

36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55

56
57

58
59
60
61
62
63
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and the making of such plan shall be regarded as an
essential prerequisite to the carrying out of subse-
quent improvement projects by such agencies.

64
65
66

Whenever such an improvement is proposed to be
established by the commonwealth, the state agency
having charge of the establishment thereof shall
request of the commission a report thereon, and such
report shall be furnished within forty-five days after
such request. No property shall be acquired for such
a proposed improvement, no new construction work
involving an expenditure of more than fifty thousand
dollars shall be commenced or authorized in connec-
tion with such an improvement, and no agreement
for any contribution by the commonwealth toward
the establishment of a chapter ninety way, so-called,
shall be made, until such a report is so furnished;
provided, that this requirement shall be deemed to
be waived in case such a report has been requested
of the commission and it has failed to furnish the same
within forty-five days after such request. In case
such an improvement is not established in conformity
with the report so furnished, the state agency having
charge of the establishment thereof shall file in its
office a statement setting forth its reasons for reject-
ing or varying from such report, and such statement
shall be open to public inspection. The commission
shall, so far as possible, secure the co-operation of
adjacent states and of counties and municipalities
within the commonwealth in the co-ordination of their
proposed improvements with such master plan. The
commission shall file an annual report and shall in-
clude therein such recommendations with respect to
the formulation of development programs as it may

67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
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97 deem advisable, and it may file special reports with
98 the general court at any time.
99 The words “chapter ninety ways, so-called”, as

100 used in this section, shall include any city or town
101 or county way constructed or maintained in whole
102 or in part from the proceeds of contributions from
103 the Highway Fund under authority of paragraph
104 two (a) of section thirty-four of chapter ninety.
105 Section J+s. The commission shall co-operate with
106 municipal planning boards for the purpose of guid-

-107 ing and accomplishing a co-ordinated, adjusted and
108 harmonious development of the commonwealth. It
109 shall encourage the creation of such boards and gather
110 information relating to municipal planning for their
111 use, and shall also promote the adoption of municipal
112 zoning and gather information relative thereto for
113 the use of municipalities adopting or proposing to
114 adopt the same.
115 The several state officers, boards, commissions and
116 departments, and the several municipal planning
117 boards, may consult with it and shall furnish or make
118 available to it on request all data and information
119 within their control or knowledge.

1 Section 3. Sections five and six of chapter
2 twenty-eight of the General Laws, as appearing in the
3 Tercentenary edition thereof, are hereby repealed.
4 As soon as may be after the effective date of this act,
5 all books, papers, maps, charts, plans, records, and
6 all other equipment in the possession of the metro-
-7 politan planning division hereby abolished, or of any
8 member or officer thereof, shall be delivered to the
9 state planning commission.



HOUSE No. 1240. [Jan.50

1 Section 4. Section five of chapter forty of the
2 General Laws, as appearing as aforesaid, is hereby
3 amended by inserting after clause (37) the following
4 new clause:
5 (38) For the necessary expenses of its planning
6 board or representatives thereof incurred in connec-
-7 tion with the initiation and development of a regional
8 plan in co-operation with one or more other munic-
-9 ipalities having common planning problems and/or

10 with the state planning commission.

1 Section 5. Section twenty-three of chapter one
2 hundred and twenty-one of the General Laws, as
3 appearing as aforesaid, is hereby amended by strik-
-4 ing out, in the fourth, fifth and sixth lines, the words
5 “, encourage the creation of local planning boards,
6 gather information relating to town planning for the
7 use of such boards”, so as to read as follows:
8 Section 23. The commissioner and board shall in-
-9 vestigate defective housing, the evils resulting there-

to from and the work being done in the commonwealth
11 and elsewhere to remedy them, study the operation
12 of building laws and laws relating to tenement houses,
13 and promote the formation of organizations intended
14 to increase the number of wholesome homes for the
15 people.

1 Section 6. Said chapter one hundred and twenty
2 one, as appearing as aforesaid, is hereby further
3 amended by striking out section twenty-six and
4 inserting in place thereof the following:
5 Section 26. The commissioner and board shall
6 furnish information and suggestions from time to
7 time to city governments, selectmen and planning
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8 boards, which may tend to promote the purposes of
9 section twenty-three.

Section 7. All persons holding office or employ-
ment in the department of public welfare and per-
forming immediately prior to the taking effect of this
act any duties thereby imposed upon the state plan-
ning commission, and all persons then employed in
the metropolitan planning division, shall have prefer-
ence in appointment or employment under said
planning commission in so far as, in its opinion, the
respective applicants are qualified and to the extent
permitted by appropriations made, and shall be
eligible to such appointment or employment without
civil service examination, but otherwise shall be sub-
ject to the civil service laws and rules, where they
apply.

1
2
3
4
5

6
t

8
9

10
11
12
13
14
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In the Year One Thousand Nine Hundred and Thirty-Three.

An Act providing an Improved Method of Municipal
Planning.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Chapter forty-one of the General
2 Laws, as appearing in the Tercentenary edition
3 thereof, is hereby amended by striking out sections
4 seventy to eighty-one, inclusive, and inserting in place
5 thereof the following:
6 Section 70. Every city and every town having a
7 population of more than five thousand shall, and
8 any town having a population of five thousand or less
9 may, establish a planning board. Any planning

10 board established hereunder shall consist of five
11 members, not more than two of whom may hold
12 other municipal office, and such members shall be
13 appointed, in cities, by the mayor, subject to the con-
-14 firmation of the city council, and, in towns, by the
15 selectmen. Members first appointed shall be ap-
-16 pointed for terms of such length and so arranged that
17 the term of one member will expire each year; and
18 their successors shall be appointed for a term of five

Appendix B.
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19 years. Any member may be removed for cause after
a public hearing by the mayor, with the approval of
the city council, or by the selectmen. A vacancy in
such a board occurring otherwise than by expira-
tion of term shall be filled for the unexpired term in
the same manner as in the case of original appoint-
ments. Such a board shall elect annually a chairman
and a clerk from its own number, and may employ
experts and clerical and other assistants. Said board
shall from time to time make careful studies of the
resources, possibilities and needs of the city or town,
and, upon the completion of any such study, shall
submit to the city council or selectmen a report
thereon, with its recommendations. It shall report
annually to the city council or to the annual town
meeting, giving information regarding the condition
of the city or town and any plans or proposals for
its development and estimates of the cost thereof,
and shall at the same time furnish a copy thereof to
any state agency charged with advisory duties as to
municipal planning. The planning board of a town
may be authorized by vote of the inhabitants thereof
to act as park commissioners therein, and may be
vested with all the powers and duties of park com-
missioners in towns.

20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

Section 71. It shall be the duty of the planning
board to make a master plan of such city or town and
from time to time-to perfect such master plan. Such
master plan shall show existing and desirable pro-
posed public ways, street grades, public places,
bridges and tunnels, approaches to bridges and
tunnels, viaducts, parks, parkways, playgrounds,
sites for public buildings and structures, building and
zoning districts, pierhead and bulkhead lines, water-

44
45
46
47
48
49
50
51
52
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I

ways, routes of railroads, omnibuses and ferries, and
locations of sewers, water conduits and other public
utilities, and other pertinent features of such a plan,
including existing private ways. Such master plan
shall be established, and may be added to and
changed from time to time, by a majority vote of the
planning board, and shall be a public record.

53
54
oo

56
5/

58
59

Section 72. Each city and town having a plan-
ning board constituted in the manner provided in
section seventy and accepting this and the seven
following sections shall, by action of its city council
or town meeting, adopt an official map showing the
public ways and parks therein as theretofore laid out
and established by law and the private ways then
existing. Such official map is hereby declared to be
established to conserve and promote the public
health, safety and general welfare. Upon the adop-
tion of such a map, and upon any change therein or
addition thereto made as hereinafter provided, the
city or town clerk shall forthwith file with the appro-
priate registry of deeds a certificate of such action and
a copy of such map as adopted or as changed or
added to.

60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
7o

A city or town so adopting an official map may, by
action of its city council or town meeting, whenever
and as often as it may deem it for the public interest,
change or add to such map so as to place thereon
lines showing proposed locations of new or widened
public ways and new or enlarged parks, and notations
showing proposed discontinuances of existing or
mapped public ways and parks. No such change or
addition shall become effective until after a public
hearing in relation thereto before the city council or
a committee thereof or before the selectmen, at which

76
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78
79
80
81
82
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84
85
86
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87 parties in interest shall have an opportunity to be
heard. At least ten days’ notice of such a public
hearing shall be published in an official publication
or in a newspaper of general circulation in the munic-
ipality. No such change or addition which has not
been previously recommended by the planning board
shall be adopted until after a report thereon by said
board; provided, that this requirement shall be
deemed to be waived in case the matter has been
referred to said board for a report and it has failed to
furnish the same within thirty days thereafter.

88
89
90
91
92
93
94
95
96
97

Upon final action by the proper authorities in
establishing in such a city or town a public way or
any widening or discontinuance thereof, or a public
park or any enlarging or closing thereof, the lines of
such improvement as so established shall become a
part of its official map.

98
99

100
101
102
103

Sections seventy to seventy-nine, inclusive, shall
not abridge the powers of the city council or the
selectmen or any other municipal officer in regard to
highways or parks in any manner except as provided
therein, nor shall they authorize the taking of land
nor authorize a city or town to lay out or construct
any way or widening thereof which may be indi-
cated on such map until the same has been laid out
as a highway, nor authorize a city or town to discon-
tinue or close any way or park as indicated on such
map except in accordance with the laws governing the
same.

104
105
106
107
108
109
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112
113
114
115

Section 73. Such a city or town may, by general
or special rule, provide for the reference of any matter
or class of matters to the planning board before final
action thereon, with or without the provision that
final action shall not be taken until the planning

116
117
118
119
120
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*

121 board has submitted its report or has had a reason-
122 able fixed time to submit the report. The planning
123 board shall have full power to make such investiga-
124 tions, maps and reports, and recommendations in
125 connection therewith, relating to the planning and
126 development of the municipality, as to it seems
127 desirable.
128 Section 74- It shall be the duty of the planning
129 board in such a city or town to receive and pass upon
130 every plat of a subdivision of land therein submitted
131 to it for approval, and it shall adopt, and may from
132 time to time amend, reasonable rules and regulations,
133 not inconsistent with this section, governing the sub-
134 mission and approval of such plats. The board shall
135 cause to be made a detailed record of all its proceed-
136 ings relative to such a plat, which record shall, in
137 case the plat is disapproved, state the reasons there-
138 for. Such record, immediately following the board’s
139 final decision, shall be filed in its office and shall be
140 a public record. Before approval of such a plat is
141 given, a public hearing shall be held by the board,
142 which hearing shall be advertised in an official pub-
143 lication or in a newspaper of general circulation in
144 the municipality, at least ten days before such hear-
145 ing. The board may thereupon approve, modify and
146 approve or disapprove such plat, and shall file a
147 certificate of such action with the city or town clerk.
148 Failure of the board to take final action regarding a
149 plat submitted to it within forty-five days after such
150 submission shall be deemed to be an approval of such
151 plat. In case of the approval of a plat by action of the
152 board, it shall cause to be made thereon a written
153 endorsement of approval, and, in case of the approval
154 of a plat by reason of its failure to act, the city or
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155 town clerk shall issue a certificate stating the date of
the submission of the plat for approval, and the fact
that the planning board failed to take final action
thereon within forty-five days after such submis-
sion; provided, that such endorsement shall be made
and such certificate shall be issued upon demand of
the applicant for approval at any time after, but not
before, the expiration of the period provided for
court appeal without an appeal having been taken or
the rendering of a court decree approving such plat.

150
157
158
159
160
161
162
163
164

Before approval by the board of such a plat, it shall
also in proper cases show a park or parks suitably
located for playground or recreation purposes.

165
166
167

In approving such plats the board shall require that
any ways shown thereon shall have proper grades and
shall be of suitable width and suitably located to ac-
commodate the prospective traffic and to afford ade-
quate light, air and access, including access of fire
fighting equipment to buildings, and to be co-
ordinated so as to compose a convenient system;
that the land shown on such a plat shall be of such
character that it can be used for building purposes
without danger to health; and that the parks shall
be of reasonable size and character for neighborhood
playgrounds or other recreation uses. In making
such determination regarding ways and parks the
board shall take into consideration the prospective
character of the development, whether dense resi-
dence, open residence, business or industrial.

168
169
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171
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177
178
179
180
181
182
183
184 After such a plat bearing an endorsement of ap-

proval or accompanied by a certificate as aforesaid
has been recorded in the office of the appropriate
registry of deeds, any ways and parks shown on such
plat shall be and become a part of the official map.
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189 The word “subdivision”, as used in this section
and sections eighty and eighty-one, shall mean the
division of a lot, tract or parcel of land into two or
more lots, plats, sites or other divisions of land for the
purpose, whether immediate or future, of sale or of
building development, and shall include resubdivision,
and, when appropriate to the context, shall relate to
the process of subdividing or to the land or territory
subdivided.

190
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193
194
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197

Section 75. No public sewer or other municipal
street utility or improvement shall be constructed in
any public or private way in such a city or town
until the same has been placed on or made a part of
its official map.

198
199
200
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202

Section 76. For the purpose of preserving the
integrity of such official map, no permit shall here-
after be issued for the erection of any building or
structure within the limits of any public way or park
shown on or made a part of such map, except as
provided in this section. If the land within such
mapped public way or park is not yielding a fair
return, the board of appeals provided for in section
seventy-eight shall have power in a specific case, by
the vote of a majority of its members, to grant a
permit for a building or structure in such mapped
public way or park which will as little as practicable
increase the cost of subsequently establishing such
mapped public way or park as a public way or park,
or tend to cause a change of such map, subject, how-
ever, to the provisions of section seventy-eight. Such
board shall refuse a permit for a building or structure
within the limits of a mapped public way or park
where the applicant will not be substantially damaged
by placing such building or structure outside the
limits thereof.
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224 Section 77. No permit for the erection of any
building shall be issued unless a way giving access to
such proposed building has been placed on or made
a part of such official map; provided, that if the en-
forcement of the foregoing provision would entail
practical difficulty or unnecessary hardship, and if
the circumstances of the case do not require that the
building berelated to mapped public ways, the board
of appeals provided for in section seventy-eight shall
have power by the vote of a majority of its members
to issue a permit for the creation of such building,
subject, however, to the provisions of said section.

225
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231
232
233
234
235

Section 78. Such a city or town shall, by ordi-
nance or by-law, provide for a board of appeals which
may be the existing board of appeals under the local
building or zoning ordinances or by-laws or, if there
is none, the city council or selectmen. Any new
board of appeals established hereunder shall consist
of at least three members who shall be appointed by
the mayor subject to the confirmation of the city
council, or by the selectmen, for terms of such length
and so arranged that the term of one member will
expire each year; and said board shall elect annually
a chairman from its own number. Any board so
established may also act as a board of appeals under
the local building or zoning ordinances or by-laws,
or both.
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240
241
242
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244
245
246
247
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Any member may be removed for cause by the
appointing authority upon written charges and after
a public hearing. Vacancies shall be filled for un-
expired terms in the same manner as in the case of
original appointments. Such ordinances or by-laws
may provide for the appointment in like manner of
associate members of the board of appeals; and in
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258 case of a vacancy, inability to act or interest on the
259 part of a member of such board, his place may be
260 taken by an associate member designated by the
261 mayor or selectmen.
262 The board shall adopt rules, not inconsistent with
263 this and the two preceding sections, for conducting its
264 business and otherwise carrying out the purposes of
265 said sections. Meetings of the board shall be held at
266 the call of the chairman and also when called in such
267 other manner as the board shall determine in its rules.
268 Such chairman, or in his absence the acting chairman,
269 may administer oaths, summon witnesses and call for
270 the production of papers. All hearings of the board
271 shall be open to the public. The board shall cause
272 to be made a detailed record of its proceedings, show-
273 mg the vote of each member upon each question, or,
274 if absent or failing to vote, indicating such fact, and
275 setting forth clearly the reason or reasons for its
276 decisions, and of its other official acts, copies of all
277 of which shall be immediately filed in the office of the
278 city or town clerk and shall be a public record.
279 Before taking any action under section seventy-
280 six or seventy-seven, the board of appeals shall give
281 a hearing at which parties in interest shall have an
282 opportunity to be heard, in person or by agent or
283 attorney. At least fifteen days’ notice of the time
284 and place of such hearing shall be published in an
285 official publication or in a newspaper of general circu-
286 lation in the municipality. Such board may impose
287 reasonable requirements as a condition of granting a
288 permit under section seventy-six or seventy-seven,
289 which requirements shall be designed to promote the
290 health, convenience, safety and general welfare of the
291 community and shall inure to the benefit of the
292 municipality.
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293 Section 79. Any person aggrieved by a decision
of the board of appeals under section seventy-six or
seventy-seven, or by any decision of a planning board
concerning a plat of a subdivision, as defined in
section seventy-four, or its failure to take final action
concerning the same within the required time,
whether or not previously a party to the proceed-
ings, or any municipal officer or board, may appeal
to the superior court sitting in equity for the county
in which the land concerned is situated; provided,
that such appeal is filed in said court within fifteen
days after such decision is recorded or within fifteen
days after the expiration of the required time afore-
said. It shall hear all pertinent evidence and deter-
mine the facts, and, upon the facts as so determined,
annul such decision if found to exceed the authority
of such board, or make such other decree as justice
and equity may require. The foregoing remedy shall
be exclusive, but the parties shall have all rights of
appeal and exception as in other equity cases.

294
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304
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307
308
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312

Costs shall not be allowed against the planning
board or board of appeals unless it shall appear to the
court that such board acted with gross negligence
or in bad faith or with malice in making the decision
appealed from.

313
314
315
316
317

All issues in any proceeding under this section shall
have precedence over all other civil actions and pro-
ceedings.

318
319
320
321 Section 80. Any register of deeds who records a

plat of a subdivision, as defined in section seventy-
four, located in a city or town which has filed with his
registry of deeds a copy of its official map, unless such
plat bears an endorsement of approval or is accom-
panied by a certificate of the city or town clerk as
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provided in section seventy-four, shall be punished
by a fine of not less than one hundred dollars nor more
than five hundred dollars.

327
328
329

Section 81. Whoever, being the owner or agent of
the owner of land within a subdivision, as defined in
section seventy-four, located in a city or town which
has filed a copy of its official map with the appro-
priate registry of deeds, transfers or sells or agrees to
sell or negotiates to sell any such land by reference to
or exhibition of or by other use of a plat of a sub-
division, as defined as aforesaid, unless a copy of such
plat bearing an endorsement of approval or accom-
panied by a certificate of the city or town clerk as
provided in section seventy-four has been recorded in
such registry of deeds, shall be punished by a fine of
one hundred dollars for each lot or parcel so trans-
ferred or sold or agreed or negotiated to be sold; and
the description of such lot or parcel by metes and
bounds in the instrument of transfer or other docu-
ment used in the process of selling or transferring
shall not exempt the person making such transaction
from such penalty or from being subject to injunction
proceedings hereinafter authorized. The superior
court shall have jurisdiction in equity on petition of
such city or town to enjoin such a transfer or sale or
agreement.
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343
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1 Section 2. Nothing in this act shall prevent any
2 city or town, which, immediately prior to the effec-
-3 tive date thereof, is acting under any provisions of
4 sections seventy to eighty-one, inclusive, of chapter
5 forty-one of the General Laws as then existing, from
6 continuing to act under said provisions.
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In the Year One Thousand Nine Hundred and Thirty-Three.

An Act revising the Municipal Zoning Laws

1 Section 1. Chapter forty of the General Laws,
2 as appearing in the Tercentenary edition thereof, is
3 hereby amended by striking out sections twenty-five
4 to thirty A, inclusive, and inserting in place thereof
5 the following:
6 Section 25. For the purpose of promoting the
7 health, safety, convenience, morals or welfare of the
8 inhabitants, any city, except Boston, and any town,
9 may by ordinance or by-law regulate and restrict the

10 height, number of stories, and size of buildings and
11 structures, the size and width of lots, the percentage
12 of lot that may be occupied, the size of yards, courts
13 and other open spaces, the density of population, and
14 the location and use of buildings, structures and land
15 for trade, industry, residence or other purposes.
16 For any or all of such purposes such an ordinance
17 or by-law may divide the municipality into districts
18 of such number, shape and area as may be deemed
19 best suited to carry out the purposes of sections

Be it enacted by the Senate and House oj Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

Appendix C.
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twenty-five to thirty A, inclusive, and within such
districts it may regulate and restrict the erection,
construction, reconstruction, alteration or use of
buildings and structures, or use of land, and may
prohibit noxious trades within the municipality or
any specified part thereof. All such regulations and
restrictions shall be uniform for each class or kind of
buildings, structures or land, and for each class or
kind of use, throughout each district, but the regu-
lations and restrictions in one district may differfrom
those in other districts.

20
21
22
23
24
25
26
27
28
29
30

Such regulations and restrictions shall be Resigned
among other purposes to lessen congestion in the
streets; to secure safety from fire, panic and other
dangers; to provide adequate light and air; to
prevent the overcrowding of land; to avoid undue
concentration of population; to facilitate the ade-
quate provision of transportation, water, sewerage,
schools, parks and other public requirements; and
to increase the amenities of the municipality.

31
32
33
34
35
36
37
38
39

Due regard shall be paid to the characteristics of
the different parts of the city or town, and the ordi-
nances or by-laws established hereunder in any city or
town shall be the same for zones, districts or streets
having substantially the same character; and such
regulations and restrictions shall be made with a view
to conserving the value of buildings and encouraging
the most appropriate use of land throughout the city
or town.

40
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48

Section 26. Such an ordinance or by-law or any
amendment thereof shall not apply to existing build-
ings or structures, nor to the existing use of any
building, structure or land, but it shall apply to any
change of use thereof and to any alteration of a

49
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53
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building or structure to provide for its use for a pur-
pose or in a manner substantially different from the
use to which it was put before alteration, or for its
use for the same purpose to a substantially greater
extent. Such an ordinance or by-law may regulate
non-use of non-conforming buildings and structures
so as not to unduly prolong the life of non-conform-
ing uses. A building, structure or land used or to be
used by a public service corporation may be exempted
from the operation of such an ordinance or by-law
if, upon petition of the corporation, the department of
public utilities shall, after public notice and hearing,
decide that the present or proposed situation of the
building, structure or land in question is reasonably
necessary for the convenience or welfare of the public.

54
55

56

0/
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67
68

Section 27. Such ordinances or by-laws may be
adopted and from time to time be changed by amend-
ment, addition or repeal, but only in the manner here-
inafter provided. No ordinance or by-law originally
establishing the boundaries of the districts or the
regulations and restrictions to be enforced therein,
and no ordinance or by-law changing the same as
aforesaid, shall be adopted until after the planning
board, if any, or, in a town having no such board, the
board of selectmen, has held a public hearing thereon
and submitted a final report with recommendations
to the city council or town meeting; provided, that,
in case of a proposed ordinance or by-law originally
establishing the boundaries of the districts or the
regulations and restrictions to be enforced therein,
it shall be sufficient if a public hearing is held and a
final report with recommendations submitted by a
zoning board appointed for the purpose by the city
council or selectmen. No such ordinance as pro-
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posed to be originally established or amended as
aforesaid shall be adopted until after the city council
or a committee designated or appointed for the pur-
pose by it has held a public hearing thereon, at which
all interested persons shall be given an opportunity
to be heard. At least twenty days’ notice of the time
and place of such hearing before the city council or
committee thereof shall be published in an official
publication, or a newspaper of general circulation, in
the municipality. After such notice, hearings and
report a city council or town meeting may adopt,
reject, or amend and adopt any such [proposed ordi-
nance or by-law. No such change of any such ordi-
nance or by-law shall be adopted except by a two
thirds vote of all the members of the city council
where there is a commission form of government, or
a single branch or of each branch where there are two
branches, or by a two thirds vote of a town meeting;
provided, that in case there is filed with the city clerk
prior to the close of the first hearing before the city
council or committee thereof a written protest against
such change, stating the reasons, duly signed by the
owners of twenty per cent or more of the area of the
land proposed to be included in such change, or of the
area of the land immediately adjacent, extending
three hundred feet therefrom, or of the area of the
land directly opposite thereto, extending one hundred
and fifty feet from the street frontage of such opposite
land, no such change of any such ordinance shall be
adopted except by a unanimous vote of all the mem-
bers of the city council, whatever its form, if it con-
sists of less than nine members or, if it consists of nine
or more members, by a three fourths vote of all the
members thereof where there is a commission form of
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122 government or a single branch, or of each branch
where there are two branches.123

When such by-laws or any changes therein are
submitted to the attorney general for approval as
required by section thirty-two, there shall also be
furnished to him a statement explaining clearly the
by-laws or changes proposed, together with maps or
plans, when necessary.

124
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Section 28. No such ordinance or amendment
thereof shall affect any permit issued in a city before
notice of hearing on the question of adoption is first
given, and no such by-law or amendment thereof shall
affect any permit issued in any town before notice of
hearing on the question of adoption or before expira-
tion of the time for inserting articles in the warrant
for the town meeting at which such by-law or amend-
ment is adopted, whichever occurs first; provided,
that construction work under such permit is com-
menced within six months after its issue.

130
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132
133
134
135
136
137
138
139
140

Section 29. The inspector of buildings in a city or
town, or the officer or board having supervision of the
construction of buildings or the power of enforcing
the municipal building laws, or, if in any such town
there is no such officer or board, the selectmen, shall
withhold a permit for the construction or alteration
of any building or structure if the building or struc-
ture as constructed or altered would be in violation of
any such ordinance or by-law or amendment thereof ;

and state and municipal officers shall refuse any per-
mit or license for a new use of a building, structure
or land which use would be in violation of any such
ordinance or by-law or amendment thereof.

141
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144
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147
148
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151
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153
154 Section 30. Such ordinances or by-laws shall pro-

vide for a board of appeals which may be the existing155
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t

board of appeals under the local building or planning
ordinances or by-laws, or, if there is none, the city
council or selectmen. Any new board of appeals
established hereunder shall consist of at least three
members, who shall be appointed by the mayor, sub-
ject to the confirmation of the city council, or by the
selectmen, for terms of such length and so arranged
that the term of one appointee will expire each year;
and said board shall elect annually a chairman from
its own number. Any board so established may also
act as the board of appeals under the local building
or planning ordinances or by-laws.

156
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166
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Any member may be removed for cause by the
appointing authority upon written charges and after
a public hearing. Vacancies shall be filled for un-
expired terms in the same manner as in the case of
original appointments. Such ordinances or by-laws
may provide for the appointment in like manner of
associate members of the board of appeals; and in
case of a vacancy, inability to act, or interest on the
part of a member of said board, his place may be
taken by an associate member designated by the
mayor or selectmen.

168
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177
178

The board shall adopt rules, not inconsistent with
the provisions of any such ordinance or by-law, for
conducting its business and otherwise carrying out
the purposes of sections twenty-five to thirty A,
inclusive. Meetings of the board shall be held at the
call of the chairman, and also when called in such
other manner as the board shall determine in its rules.
Such chairman, or in his absence the acting chairman,
may administer oaths, summon witnesses and call
for the production of papers. All hearings of the
board shall be open to the public. The board shall
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190 cause to be made a detailed record of its proceedings,
showing the vote of each member upon each question,
or, if absent or failing to vote, indicating such fact,
and setting forth clearly the reason or reasons for its
decisions, and of its other official actions, copies of all
of which shall be immediately filed in the office of the
city or town clerk and shall be a public record, and
notice of decisions shall be mailed forthwith to parties
in interest as hereinafter designated.

191
192
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198

Such ordinances or by-laws may provide that the
board may, in appropriate cases and subject to ap-
propriate conditions and safeguards, make special
exceptions to the terms of the ordinances or by-laws
in harmony with their general purpose and intent,
and in accordance with general or specific rules
therein-contained.

199
200
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203
204
205

Appeals to the board of appeals may be taken by
any person aggrieved by reason of his inability to ob-
tain a permit from any administrative official under
the provisions of sections twenty-five to thirty A,
inclusive.

206
207
208
209
210

Such appeals shall be taken within a reasonable
time, as provided by the rules of the board, by filing
with the officer from whom the appeal is taken, and
with the board of appeals, a notice of appeal specify-
ing the grounds thereof. Such officer shall forthwith
transmit to the board all the papers constituting the
record upon which the action appealed from was
taken.

211
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213
214
215
216
217
218
219 The board of appeals shall fix a reasonable time for

the hearing of the appeal or other matter referred to
it, and give public notice thereof in an official publi-
cation, or a newspaper of general circulation, in the
municipality, and also send notice by mail, postage
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prepaid, to the petitioner and to the owners of all
property deemed by the board to be affected thereby,
as they appear on the most recent local tax list, and
decide the same within a reasonable time. At the
hearing any party may appear in person or by agent
or by attorney.

224
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The board of appeals shall have the following
powers:

230
231

1. To hear and decide appeals where it is alleged by
the applicant for a permit that there is error in any
order or decision made by an administrative official
in the enforcement of sections twenty-five to thirty
A, inclusive, or of any ordinance or by-law adopted
thereunder.

232
233
234
235
236
237

2. To hear and decide requests for special excep-
tions to the terms of the ordinance or by-law upon
which such board is required to pass under such ordi-
nance or by-law.

238
239
240
241

3. To authorize upon appeal with respect to a
particular parcel of land a variance from the terms of
such an ordinance or by-law where, owing to condi-
tions especially affecting such parcel but not affecting
generally the zoning district in which it is located, a
literal enforcement of the provisions of the ordi-
nance or by-law would involve substantial hardship
to the appellant, and where desirable relief may be
granted without substantial detriment to the public
good and without substantially derogating from the
intent or purpose of such ordinance or by-law, but not
otherwise.
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In exercising the above-mentioned powers such
board may, in conformity with the provisions of sec-
tions twenty-five to thirty A, inclusive, reverse or
affirm in whole or in part, or may modify, any order
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or decision, and may make such order or decision as
ought to be made, and to that end shall have all the
powers of the officer from whom the appeal is taken
and may issue or direct the issue of a permit.

258
259
260
261

The concurring vote of all the members of the
board shall be necessary to reverse any order or
decision of any such administrative official, or to
decide in favor of the applicant on any matter upon
which it is required to pass under any such ordinance
or by-law, or to effect any variance in the application
of any such ordinance or by-law.

262
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264
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266
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Any person aggrieved by a decision of the board of
appeals, whether or not previously a party to the
proceeding, or any municipal officer or board, may
appeal to the superior court sitting in equity for the
county in which the land concerned is situated; pro-
vided, that such appeal is filed in said court within
fifteen days after such decision is recorded. It shall
hear all pertinent evidence and determine the facts,
and, upon the facts as so determined, annul such
decision if found to exceed the authority of such
board, or make such other decree as justice and equity
may require. The foregoing remedy shall be ex-
clusive, but the parties shall have all rights of appeal
and exception as in other equity cases.

269
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274
275
276
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278
279
280
281
282
283 Costs shall not be allowed against the board unless

it shall appear to the court that the board acted with
gross negligence or in bad faith or with malice in
making the decision appealed from.

284
285
286
287 All issues in any proceeding under this section shall

have precedence over all other civil actions and pro-
ceedings.

288
289
290 Section 30A. The superior court shall have juris-

diction in equity to enforce the provisions of sections291
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fl

292 twenty-five to thirty, inclusive, and any ordinances or
293 by-laws made thereunder, and may restrain by in-
-294 junction violations thereof.

1 Section 2. Chapter one hundred and eleven of
2 the General Laws, as appearing in the Tercentenary
3 edition thereof, is hereby amended by striking out
4 section one hundred and forty-three and inserting in
5 place thereof the following:
6 Section 143. The board of health in a city or town
7 may from time to time assign certain places for the
8 exercise of any trade or employment which is a
9 nuisance or hurtful to the inhabitants, injurious to

10 their estates, dangerous to the public health, or is
11 attended by noisome and injurious odors, subject,
12 however, to the provisions of any ordinance or by-
-13 law adopted therein under sections twenty-five to
14 thirty A, inclusive, of chapter forty, or corresponding
15 provisions of earlier laws, and it may prohibit the
16 exercise thereof within the limits of the town or in
17 places not so assigned, in any event. Such assign-
-18 ments shall be entered in the records of the town,
19 and may be revoked when the board shall think
20 proper.

1 Section 3. Except in Boston, the provisions of
2 said section thirty, as appearing in section one of this
3 act, shall apply in the consideration of all appeals and
4 other matters referred to any board of zoning appeals
5 after the effective date of this act, and in the case of
6 all court appeals from decisions in zoning matters
7 which are recorded after said date. All ordinances
8 and by-laws adopted under authority granted in
9 whole or in part by sections twenty-five to thirty A,
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10
11
12
13
14
15
16
17

inclusive, of chapter forty of the General Laws, or
corresponding provisions of earlier laws, which are
in force immediately prior to said date, shall, except
in so far as they are inconsistent with the requirements
of this act, continue in effect until changed as pro-
vided therein. Nothing in this act shall prevent any
existing board of zoning appeals from continuing to
act.
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As a foundation for any widespread social movement which is to
be permanently useful there must be sound legislation. This is,
perhaps, especially true of city planning in this country, where for
many years such a foundation was lacking. Within a comparatively
recent period, however, basic legislative forms, such as the Standard
Zoning and Planning Acts of the United States Department of Com-
merce, and the Model Laws of the Regional Plan of New York and
Its Environs, which to some extent have been embodied in statutes,
have been evolved.

It is now several years since these forms of laws have appeared,
during which time some helpful criticism, experience and court inter-
pretation of them has accumulated. In the belief that it is now
time to bring these legislative forms up to date and to record the
latest thought on the subject, the present report has been prepared.

This report therefore has two purposes. It provides forms of plan-
ning statutes for each of the more important governmental units in
this country, that is, for cities, counties and states, and, with some
modifications, for towns. With minor adaptations to existing legis-
lative systems some of these forms are possible of direct adoption,
for the fundamental principles of the police power throughout the
country are the same.

The report also points out, and illustrates in some less familiar
forms of legislation, various lines of approach toward greater per-
fection and efficiency which should serve as inspiration for further
experiment and further progress.

The authors of the legislative forms in the first part of this report
have characterized them as “practical.” The author of the second
part calls his forms “more advanced.” The distinction here seems to
be primarily between model forms conceived with a view to immedi-
ate and very general adoption throughout the United States, and
forms somewhat more ideal and untried that will necessarily be
slower in obtaining public and legislative approval. The reader will
find, therefore, that though all three authors are in close agreement
as to the results which they believe to be desirable, they differ widely
in some cases in the methods which they consider best adapted in
the long run to produce these results.

Mr. Williams and Mr. Bassett believe in holding as closely as may
be to legal precedent and present habits of thought as to legal pro-
cedure, in order to take full advantage of all the progress that has
already been made, and to submit to our Legislatures something

PREFATORY NOTE.
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already understood in principle and essentially familiar in use. Also
they believe very strongly in preserving to the utmost the force of
local self-government by elected representatives, and they prefer to
fix responsibility publicly on these representatives, and have them
judged by their results, being convinced that in the long run progress
suitable to the changing needs of the people will thus best be made.

Mr. Whitten, on the other hand, is particularly impressed with the
fact that planning is a matter of co-ordination of many elements,
which is greatly impeded by divided and scattered responsibility. He
sees clearly, also, that the task of planning is a great one, demanding
able and trained men, and that such men are hard to obtain unless
they are given some real power to see that their carefully worked
out ideas may come to real accomplishment. He therefore prefers
to transfer from the elected unskilled representatives of the commu-
nity as much administrative power as possible to a skilled planning
body, and to give power to large governmental units over small in
the interest of unity of planning, rather than to preserve to the ut-
most the power of the small unit in the interest of local self-govern-
ment.

It is for the reader to judge- by which of these two methods solid
progress is more likely to be obtained, generally or in each specific
case, and it is to be hoped that a study of these contrasting legisla-
tive forms will be a real aid toward a better understanding of this
extremely complicated and important question.

Chairman, Harvard University School of City Planning.
HENRY V. HUBBARD,
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A. Report.

Field of Report.

The purpose of this report is to present the results of
an investigation with regard to legislation for what is
generally known as city planning for local governments
and more comprehensive governmental units. Our
method is to give these results in the form of drafts of
statutes suitable for adoption in the various States of
this country, with notes on details of these statutes,
preceded by an expository statement to make the pur-
pose and effect of these statutes clear.

Our first task is to indicate the field we are aiming to
cover in these laws. This might be done by a formal
definition of city planning. Such a definition in this
connection seems to us of doubtful value. Instead we
state what subjects we are dealing with in this legis-
lation.

Our research cannot cover all the activities of organ-
ized communities; such an effort would be too vast; the
result would be futile.

For the same reason it should not attempt to include
the activities of individuals in communities. This ex-
cludes from our study methods of construction of build-
ings for residence, business and industry, and the use
of land for farming, mining, etc.

Nor can it cover the whole of governmental admin-
istration. This would be too discursive, leading into
many remote regions.

Nor ought it to include the methods of constructing
physical improvements by the community. Types of

Edward M. Bassett and Frank B. Williams

PART I OF APPENDIX D.

PRACTICAL FORMS FOR PLANNING LEGISLATION.
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sewer pipes, water mains, road surfacing, etc., are sub-
jects not within our special objectives.

It should not cover the methods of acquiring land for
community purposes. Such a study would take us into
conveyancing, cession, dedication and eminent domain,
in which statutes and court decisions, with regard to
matters not within our immediate purview, are very
numerous and voluminous.

It ought not to attempt to show how to obtain the
most municipal improvements at the lowest possible
cost. Such a study would deal largely with political
policies and other human elements.

We are aiming to obtain better physical improvements
for communities, in the accomplishment of which aim
obviously a knowledge of all the matters mentioned
above and many others is essential. Nevertheless, our
particular field of research should, in our judgment, be
confined to methods of employing to better advantage the
community or police power in procuring these improve-
ments. The police power is based on community health,
safety, morals, convenience and general welfare. This
power of the State, in so far as it has not been delegated,
resides in the state Legislature, and is employed to only
a small fraction of the amount to which it might be
used for the public good. This is perhaps especially
true in the field we have chosen for research. Its further
employment must begin with the framing of state laws.

But our field is not the entire police power. Building,
sanitary and housing codes are most important, and are
based on the police power; and these are only a small
part of the rules of the community which look to the
police power for their existence and enforcement, as,
for instance, laws for the conservation of health, fire
protection, traffic control and a multitude of other ad-
ministrative rules. We could not hope to deal adequately
with the entire field of the police power as related to
organized communities, and if we tried to do so the
result would be discursive and futile.
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With all the above-mentioned exceptions, there is
left the locating by governmental authority of streets,
parks, sites for public buildings, zoning districts, public
reservations and routes for public utilities. Governmental
machinery for making and protecting these locations seems
to be the field of our research.

But even all these subjects we cannot cover with ad-
vantage. For instance, we cannot adequately investi-
gate such elements of city construction as the length of
blocks, the width of streets, the sizes and purposes of
parks or provisions for different zoning districts. The
principles of co-ordination, highest usefulness and pro-
tection of residences involve an enormous amount of
study by specialists, and must be applied to the needs
of particular communities.

Neither ought we at this time to try to set forth rules
for obtaining the best appearance of these elements
when co-ordinated. This is another field, that of the
landscape architect, the architect, etc.

The location of public utilities is logically within our
field; but we cannot go into the details of this enor-
mous subject. All we can do is to provide for an agency
with power to deal with certain phases of it. For in-
stance, the location of railroads, with their grades, cross-
ings and terminals, is the work of railroad specialists, in
which, however, such an agency as a planning commis-
sion may advise as to correlating it with the other ele-
ments of the city plan.

As already indicated, therefore, our research should
be confined to governmental machinery for co-ordinating
the location of streets, including highways, bridges and
vehicular tunnels; parks, including parkways and small
parks for playgrounds; sites for public buildings; zoning
districts; public reservations; and routes for public
utilities; our principal attention being given, for prac-
tical reasons, to streets, parks and zoning districts.

A suitable name for our report might be: “Govern-
mental Machinery for Locating Streets, Parks, Sites for
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Public Buildings, Zoning Districts, Public Reservations
and Routes for Public Utilities;” or “The Co-ordina-
tions of the Locations” for these features; or “The
Scope of the Police Power in Locating” them.

Purpose of Report.

The object of this report is to prepare forms of laws
for the purposes just stated, which for brevity we shall
call the planning of the various governmental units in
question. This purpose cannot accurately be said to be
to produce good planning. The law cannot to any con-
siderable extent compel the doing of good work in this
field, or prevent the doing of bad work in it. Good
planning is accomplished by good planners under the
direction of competent officials. It requires the co-opera-
tion of many specialists in many fields not strictly ours.
What the planning law can accomplish to facilitate the
choice of competent officials it should do. In the main,
however, planning laws should be devised as tools to
enable the planner to plan effectively. Any attempt at
more is usually futile and therefore harmful.

For the reason just indicated we do not insert in these
laws rules for the guidance of planners who are to use
them, nor statements of their purpose, for the education
of the general public. Such statements we believe be-
long in textbooks, primers and instructions by superiors
to subordinates, but in legislation render it diffuse, am-
biguous and therefore less effective. An apparent ex-
ception to this rule is an occasional statement of principle
which our study of the decisions of the courts on this
subject has led us to believe will be likely to obtain for
our laws a favorable court decision.

Method of Report.

The method of our report is a practical one, - to
prepare forms of legislation best suited for presentation
to the Legislatures of our different States for adoption
in the near future. We have not considered it necessary
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to study intensively and set down in detail the results
of our examination of all the legislation in this country
on this subject; for these laws are-all based upon a very
few models, variations from them being, for the most
part, uninstructive. Instead we have, mainly, confined
our study to these few models and endeavored to im-
prove them in the light of experience, judicial decision,
and discussion of new problems, endeavoring to depart
as little as seemed to us feasible from these precedents,
so as not to deprive ourselves of the advantages of judi-
cial decisions on them, of practical experience under
them, or of the recognition of their merits by specialists
and the public.

In notes to the texts of our laws we have indicated
the existing sources from which they, in whole or in
part, were derived, and any more or less similar legis-
lation, thus making our forms seem less novel to the
courts and the public. We have also cited cases on
doubtful points of law, but have not considered it neces-
sary to give the decisions in support of fairly well known
legal principles.

The proposed laws presented by us consist of what
may be called a municipal zoning enabling act, appli-
cable to local governments within counties; a municipal
planning enabling act, similarly applicable; a county
planning enabling act; and a state planning act. These
expressions we have for convenience employed in this
report as headings for our laws. For each we have
given an appropriate legal title which we believe may
be used, in most States, unchanged, and should be ad-
hered to as far as possible. 1 For reasons excellently
stated elsewhere 2 we have not drafted a law for the
planning of regions which are not existing governmental
units.

With the exception, for obvious reasons, of the state
planning act, all these suggested acts are enabling acts,
in force in any given community only if voluntarily

1 Our forms, however, donot include the enacting clause, any repeal clause, or date on which
theact shall take effect, thesematters being left entirely to the localdraftsman.

2 See p. 128. For a form of RegionalPlanning Act, see the Standard City Planning Act, p. 44
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adopted by it. This is in accordance with the wise
principle of giving local communities wide powers of
self-government. Experience shows that, in a matter
like planning, little but harm is accomplished by at-
tempts at compulsion. To obtain anything of value in
this field, the community must be awake to its advan-
tages, and the necessary education should precede the
law rather than follow it. What but evil comes from
a planning statute which is administered by men unin-
formed on the subject, or not put in force at all; and
if the local Legislature will not itself adopt the law,
what hope is there that it will appropriate money for
its enforcement?

We now proceed to a consideration of certain of the
more important phases of the forms of legislation we
present, to be followed by the text of these laws, with
notes with regard to their more detailed provisions. l

Discretionary Administrative Boards.
It is only the exceptional law which is self-executing.

All governments, national, state and local, must there-
fore in many cases delegate to some person or group of
persons the necessary power to administer laws passed
by them. The duties of these administrators are in
some cases stated in such detail in the law that these
administrators are said, somewhat inaccurately, to act
without the need of using their discretion in arriving at
their decisions. Such duties are called mandatory. In
other cases these duties are such that they cannot be
stated so specifically but must be left more to the sound
judgment of those performing them. These duties are
said to be discretionary.

A good example of discretionary administration is
that of public service commissions, which began to
appear early in this century and are now so numerous.

Municipal Zoning Enabling Act The Board of
Appeals.

1 We have not, as a rule, given here matter contained in the notes to the Standard Zoning
and Planning Acts, accessible toall ourreaders.
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To them are entrusted such tasks as the fixing of rates
which shall be reasonable, standards of appliances which
shall be safe, and service which shall be adequate for
public utilities, such as transportation, water, gas and
electricity. For the decision of such questions, involv-
ing a mass of intricate detail, Legislatures are entirely
unfitted. All they can wisely do is to fix policies in
such matters, leaving their application to smaller tech-
nical bodies constantly in session.

These broad policies the Legislature cannot legally
leave to subordinates, even if it would. The creation of
an administrative board is a delegation of power which
under our Constitutions is subject to strict limitations.
The State may delegate to local Legislatures both legis-
lative and administrative duties. With this exception a
Legislature, state or local, may not delegate the right
to make laws, but only the right to put them into effect.
For this reason an administrative board cannot, under
the guise of discretion, be given powers so broad as to
enable it to fix policies, but only the power to carry out
these policies when established by the Legislature. In
other words, to guide the discretion of any administra-
tive board created by it, the Legislature must enact rules
of conduct for them to follow. And such boards can
be created by local Legislatures only by authority of
state law.

Court Review
Procedure before administrative boards varies with the

nature of the work given them to do. In some instances
these boards, in arriving at their decisions, are not re-
quired to give notice or hold hearings. The procedure of
boards of health is usually of this sort on account of
the need of immediate action. 1 In such cases the person
whose interests are involved may resort to court un-
prejudiced by the findings of the board, and there is no
right, because there is no need, of a court review of these
findings. In other matters the law provides that there

1 For illustration see People ex rel. Copcott v. Bd. of Health of City of Yonkers, 140
N. Y. 1 (1893).
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must be notice and hearing, and the parties may submit
evidence, although the strict rules of procedure in courts
are usually much simplified. In these cases, semi-judicial
in their nature, the parties are more or less bound by
the findings of the board and have the right of court
review.

Statutes creating discretionary administrative boards
often provide for a review of their findings, but if the
statute is silent on this subject, it does not follow that
there is no such right. Almost invariably the common
law of the jurisdiction as interpreted by its courts or
general legislation of that jurisdiction supply the lack.
Almost if not quite without exception, therefore, the
decisions of such boards are subject to court review.

The typical common-law method of court review of
administrative action is certiorari. This writ brings up
the record of the proceedings below for examination by
the higher tribunal. Originally the court decided only
the question of the jurisdiction of the lower authority.
The next stage in the gradual broadening of the writ was
to hold that this included an examination of the regu-
larity of the proceedings below. It was then seen that
for this purpose it was necessary to examine the rulings
on evidence and the evidence itself, these matters, how-
ever, being before the court for that purpose only.
Finally, the court held itself empowered under the
writ for the same purpose to consider the reasonableness
of the findings of the board, arbitrary and unreason-
able conclusions being plainly irregular. In so doing
the court deems the findings of the board prima facie
reasonable and its decision valid. In no case, at com-
mon law, is new evidence received; in no case is the
finding amended, the case being remanded, if necessary,
to the board for proper action.

In the different States of this country what may be
characterized as common-law certiorari under varying
court decisions and general statutes may be found in
all the different stages described above. In addition, in
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most of the States there is certiorari authorized by stat-
ute for certain purposes, in which the writ is changed
to adapt it to that purpose, one such purpose in many
States being the review of decisions of public service
commissions. In some jurisdictions certiorari is given
a different name; in some, other methods of review
provided are given much the same effect as certiorari.

Besides certiorari there are many other methods of
court review of administrative action. Where the com-
mission or board does not enforce its own decisions, the
right to review may arise when it resorts to the courts
for such enforcement, the party aggrieved being heard
for that purpose in his application for an injunction.
Sometimes the right of review may be asserted in an
independent equitable action against the board. Some-
times it may take the form of an appeal, writ of error or
even a motion for new trial. In some cases the court
may modify, in others it is not authorized itself to modify,
the findings it is reviewing. Sometimes it is not per-
mitted to receive new evidence. Sometimes it is allowed
so to do, either as proof that the case should be re-
manded to the board below, or as a basis upon which
it may itself modify the findings of the lower tribunal.
The significant fact for us in these and many other
examples which might be cited is that, in spite of differ-
ences in the wording of the different laws and in the
purposes for which they are passed, there is a certain
uniformity in their operation. Almost universally, un-
less the statute expressly forbids such an interpretation,
the findings of the administrative body are held to be
prima facie valid and reasonable; and the fact that new
evidence is received and the court may modify these
findings does not change this rule. Nor is it altered by
differences in methods of review. Thus in the admin-
istration of the law in these different subjects, the dis-
cretionary board and the courts collaborate, each doing
its part, neither of them excluding the other.



HOUSE No. 1240. [Jan.88

Comprehensive zoning in this country began in New
York. The acts of the New York State Legislature,
granting the Board of Estimate and Apportionment
(which is the legislative body 1 of New York City in
such matters) the power to pass zoning regulations,
were enacted in 1914 and 1916.2 These acts gave the
city no right to create a board of appeals. The need of
such a board became apparent to the Zoning Commis-
sion appointed under these laws to draft a zoning regu-
lation adapted to the conditions they found in the terri-
tory to be zoned. Their study of this territory showed
them that no commission, however wise, could draft
detailed regulations affecting so intimately extensive
land areas of diverse character, location and value, and
of so many sizes and shapes, much but by no means all
of this land being improved with buildings of varying
constructions for various uses, to fit all cases that might
arise. They saw that from time to time exceptional
instances of practical difficulty or unnecessary hardship
to landowners, and therefore of disadvantage, on the
whole, to the community, would inevitably occur. For
both practical and legal reasons, therefore, they recog-
nized the necessity of machinery for constant adjust-
ments of permits to special cases as they arose.

For many years there had been in New York City a
Board of Examiners in the Bureau of Buildings, estab-
lished under the city charter enacted by the State Legis-
lature. Its duties were small, and in 1916 the city
obtained from the State a law 3 creating a Board of
Standards, of more utility to the city, superseding the
Board of Examiners. The powers given the new board
in general building matters seemed to be those needed
by a zoning board of appeals, and the Zoning Commis-
sion assumed that the new board had authority to act

Origin of the Board of Zoning Appeals.

There isalso aboard ofaldermen with legislative duties,but with nozoning powers,
2 New York, Laws, 1914, ch. 470; 1916,ch. 497.
3 New York, Laws, 1916, ch. 503.
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similarly in zoning matters. In a case 1 which soon arose
the court held that it had no such power; but fortunately
the zoning staff and the corporation counsel of the city,
foreseeing the possibility of such a ruling, had obtained
the necessary authority for the board from the State
Legislature, 2 and the decision caused the city no incon-
venience.

In addition to its duty to hear appeals from the de-
cisions of administrative zoning officials the Board of
Appeals in our Model Act, substantially similar in this
respect to the Standard Zoning Act prepared by the
United States Department of Commerce, now so gener-
ally followed in this and other respects in the laws of our
various States, has the following discretionary powers:

To grant special exceptions to the terms of the local
ordinance, as provided in the local ordinance itself; as,
for instance, by allowing the extension on the same lot
of a use from a less into a more restricted district, or
granting a two-year temporary permit for a non-con-
forming use. This powr er has been subjected to very
little criticism. It is often referred to as the original
jurisdiction of the board of appeals.

To authorize upon appeal in specific cases such vari-
ance from the terms of the ordinance as will not be con-
trary to public interest, where, owing to special condi-
tions, a literal enforcement of the provisions of the
ordinance will result in practical difficulty or unnecessary
hardship, and so that the spirit of the ordinance shall be
observed, public safety and welfare secured, and sub-
stantial justice done.3 This is the comprehensive safety
valve of the zoning plan, is always provided in the state
enabling act, and is often referred to as the appellate
jurisdiction of the board of appeals.

Discretionary Powers of Boards of Zoning Appeals.

People ex rel Beinert v. Miller, 100 Misc. 318, at p. 326.
Laws, 1917, ch. 601.

3 See in this connection People ex rel. Sheldonv. Board of Appealsof New York, 234 N. Y.
484.
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This latter provision is no novelty in the law of New
York, but is essentially the provision contained in a law
passed in 1862, creating the Department of Buildings of
the City of New York, reading as follows:

Sec. 36. The department created under this act shall have full
power, in passing upon any question relative to the mode, manner of
construction or materials to be used in the erection, alteration or
repair of any building in the city of New York, where the same is
not specially provided for herein, to make the same conform to the
true intent, meaning and spirit of the several provisions hereof; and
shall also have discretionary power, upon application therefor, to
modify or vary any of the several provisions of this act to meet the
requirements of special cases, where the same do not conflict with
public safety and the public good, so that substantial justice may
be done. 1

Under essentially the same provision this department
has continued ever since to grant variances in matters
within its jurisdiction; and it was this provision as it
existed in 1916 that was used in the drafting of the zon-
ing law for New York City, and from that law found its
way into the Standard Act of the Department of Com-
merce.

Nor is this provision a novelty in our general adminis-
trative law or procedure. Provisions similarly worded 2

may be found in other connections.
The power of variance falls within the well recognized

general class of relaxations or mitigations of the strict-
ness of general rules 3 in which broad discretion is so
commonly, as in this case, granted the administrator by
relating it to considerations of the public interest, pub-
lic safety and welfare, and substantial justice.4 Gener-

New York, Laws, 18'

Laws in which the similarity is close are: New York, Labor Law, sec. 30 (originallyLaws,

New York, 1915, ch. 719, sec. 1); sec. 161, subd. 5 (originally 1909, ch. 36); English Railwa;

Act, 1845, sec. 66. See 35 New Zealand L. R. 713 (1916), cited in Freund, “Administrative
Powers over Persons and Property, 1928,” p. 131

Laws in which there is a general similarity are: New York Railroad Law, sec. 56; Public
Service Commission Law, secs. 75, 180; Insurance Law, sec. 96. For many other examples
more remote see Freund, “Administrative Powers over Persons and Property, 1928,” p. 128

seq.
3 It falls within the still broader class someti
Administrative Powers overPersons andProp

lb. p. 88.

ailed “the power.” Freund,
•ty, 1928,” p.
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ally in a State where zoning is upheld by the courts, and
the statute provides for boards of appeal, this discre-
tionary power is sustained. 1

As we have just seen, the Standard Act of the Depart-
ment of Commerce, which, in general, our Model Act
follows in this respect, grants the power of variance for
practical difficulty and unnecessary hardship to boards
of appeals in broad terms. Of this breadth there has been
considerable criticism. We believe that in any narrowing
of this power there is the risk that cases of hardship and
injustice will arise for which no practicable remedy is
provided, with the result that the community will be
injured, as it is in all cases of injustice, and the constitu-
tionality of the law imperiled. An illustration one
among many that might be given will make our mean-
ing clear.

Section 9 of the New Jersey Zoning Enabling Act
reads as follows:

Provided that no such variance shall be made to grant or allow a
structure or use in a district restricted against such structure or use
unless the lands in respect of which the variance is made abut a dis-
trict in which such structure or use is authorized by the zoning ordi-
nance; and provided, further, that no such structure or use shall be
allowed more than one hundred and fifty (150) feet beyond the bound-
ary line of the district in which such structure or use is authorized
by the zoning ordinance. (N. J., Laws, 1928, ch. 274 (p. 696], sec-
tion 9.)

In residential districts an unimproved lot is some-
times found between two lots covered by non-conform-
ing stores. Evidently, for practical reasons, the owner
of the vacant lot cannot erect a residence on it, and if
it is in the middle of the residential district, under the
New Jersey law he would have no certain redress. His
only relief would be an amendment of the zoning map
which he might not be able to obtain, and which, if it
were granted him, would permanently affect the land,

1 The only exception seems to be Illinois, Welton v. Hamilton, 176 N.E. 333, and this deci-
sionseems to be due tospecial provisions of the Illinois State Constitution. See note to this
case in Zoning and Planning Notes, “American City Magazine,”December, 1929.
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while relief by the board of appeals would apply only to
the particular building and would probably be granted
with conditions of advantage to the community.

There are also critics who reject the board of appeals
altogether. They say that the board changes the zoning
map, which should be done only by the local Legisla-
ture, and that its action results in “spot” zoning of small
areas out of adjustment with the surrounding territory.

It is obvious that a board of appeals will sometimes
issue variance permits in a small area, resulting in the
erection of buildings differing from those in the areas
around it. This is unfortunate, but is due not to the
action of the board but to the physical condition of this
small area. It is imperative that there should be an
adjustment of buildings in this area recognizing its
physical condition and harmonizing it so far as possible
with its surroundings. This, we believe, for the reasons
already indicated, is done best by a board of appeals.
Not only technically, therefore, but fundamentally, we
believe the critics of the board of appeals as such to be
wrong.

The critics of boards of appeals further object that
the variances made by the board of appeals are not
always or necessarily of small isolated areas. In illus-
tration they cite a considerable tract all wrongly zoned,
throughout which the board, appealed to by individual
landowners, one after the other, can make changes. In
answer we point out the fact that the law gives the
board the power to grant relief in cases of special hard-
ship, and that in the territory described the hardship is
not special to any landowner, but common to many of
them, and the action of the board in granting any such
relief illegal, the only remedy being, properly, a change
in the map by the local Legislature.

Court Review of Decisions of Boards of Zoning Appeals.
The Standard Act of the Department of Commerce

and our Model provide for a court review by certiorari of
decisions of boards of appeals, in which the court may
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take new evidence and may, with or without so doing,
reverse or affirm or modify the decision brought before
it. The findings are prima facie true and the order
reasonable, the court not receiving new evidence unless
on the face of the proceedings it appears to be necessary
to the attainment of a just result. 1

In most of our States the zoning law authorizes the
creation of boards of appeals. In most of these States
that law follows the Standard Act, literally or substan-
tially. In most of these law T s there is a court review
identical with that of the Standard Act, or much the
same in effect. The courts seem to have found no
trouble with these provisions.

We believe that the right to a broad court review,
passing upon the unreasonableness of the findings of the
board of appeals, with power to receive new evidence,
is most advantageous. Usually these boards are honest,
but often, left wholly to themselves, they do not fully
know the nature and extent of their powers, and are
inclined to grant relief in the interest of the applicant,
which is contrary to the public interest. The possibility
of a court review tends to keep the actions of these
boards within reasonable limits, 2 and, so restrained, the
local board, intimately acquainted with local conditions,
is a most efficient instrument in the administration of
the zoning law, appeals to the court being infrequent.

Municipal planning enabling acts contain (1) provi-
sions for making the plan and (2) provisions for main-
taining its integrity, with provisions for the creation of
agencies, such as planning commissions, to advise the
local Legislature on all planning matters.

Municipal Planning Enabling Act.

1 Instructive on this point is Matter of Dunne, Appellate Division, New York, reported in
“New York Law Journal,” March 29, 1932, and digested in the Zoning and Planning Notes of
the ‘‘American City Magazine” for May, 1932.

2 For an instance of what seems to us to be the shortcomings of a narrow right of court
review, seeBradley v. Boardof Zoning Adjustment, 255 Mass. 160. The case should be studied
from its inception. See also Prusik v. Board of Appeals of Building Department of City of
Boston, 262 Mass. 451; Godfrey v. Building Commissioner of City of Boston, 263 Mass. 589;
Kane v. Board of Appeals of City of Medford, 273 Mass. 97.
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The provisions for making the plan consist, first, of
such measures as ensure, as far as possible, a full study
by the planning agency of the territory to be planned,
and the putting of this material into a form for effective
use; and secondly, of measures for the adoption of the
plan by the municipality, with necessary amendments
and adjustments from time to time; for the municipality
is the real maker of the plan, all previous steps in modern
planning acts being tentative and preparatory to its
adoption by the municipality.

To maintain the integrity of the plan, it must be
binding both upon municipal officials, in order that all
improvements shall conform to it, and upon property
owners affected, in order that they shall not use their
land in ways to block it. The problem of making the
plan bind the municipality and its agencies is both
legally and practically a comparatively simple one, but
earlier legislation either did not try to control the owner
of the property planned, or did it ineffectively. The
characteristic of later legislation is the attempt by it
to bind the property owner. In this exposition we as-
sume the acceptance of this objective and devote our-
selves to a discussion of the relative advantages of our
and other methods of accomplishing it.

Master Plan.
Both in our Model and in the Standard Planning Act

of the Department of Commerce there is provision for a
master plan. In both forms that plan is employed to
ensure a full study of the territory to be planned and a
proper formulation of its results. In our Model this is
its sole use, the binding plan, called the official map,
being entirely distinct from the master plan; in the
Standard Act parts of the master plan are used as an
official map or plan. Thus the Standard Act of the
Department of Commerce provides;

Section 9. Legal Status of Official Plan. Whenever the Commis-
sion shall have adopted the master plan of the municipality or of one
or more major sections or districts thereof no street, square, park, or
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other public way, ground, or open space, or public building or struc-
ture, or public utility, whether publicly or privately owned, shall be
constructed or authorized in the municipality or in such planned
section and district until the location, character, and extent thereof
shall have been submitted to and approved by the commission;
Provided, That in case of disapproval the commission shall commu-
nicate its reasons to the Council, which shall have the power to over-
rule such disapproval by a recorded vote of not less than two-thirds
of its entire membership.

Section 18. Improvements in Unapproved Streets. The munici-
pality shall not accept, lay out, open, improve, grade, pave, curb, or
light any street, or lay or authorize water mains or sewers or con-
nections to be laid in any street, within any portion of territory for
which the planning commission shall have adopted a major street
plan, unless such street (a) shall have been accepted or opened as or
shall otherwise have received the legal status of a public street prior
to the adoption of such plan, or unless such street (6) corresponds
with a street on a street plat made by and adopted by the commis-
sion, Council may, however, accept any street not shown on or not
corresponding with a street on the official master plan or on an ap-
proved subdivision plat or an approved street plat, provided the
ordinance or other measure accepting such street be first submitted
to the municipal planning commission for its approval and, if approved
by the commission, be enacted or passed by not less than two-thirds
of the entire membership-of the council. A street approved by the
planning commission upon submission by council, or a street accepted
by a two-thirds vote after disapproval by the planning commission,
shall thereupon have the status of an approved street as fully as
though it had been originally shown on the official master plan or on
a subdivision plat approved by the commission or had been origi-
nally platted by the commission.

Section 19. Erection of Buildings. From and after the time
when a planning commission shall have adopted a major street plan
of the territory within its subdivision jurisdiction or part thereof, no
building shall be erected on any lot within such territory, nor shall
a building permit be issued therefor unless the street giving access
to the lot upon which such building is proposed to be placed (a) shall
have been accepted or opened as or shall otherwise have received
the legal status of a public street prior to that time, or unless such
street (6) corresponds with a street shown on the official master
plan or with a street on a subdivision plat approved by the planning
commission or with a street on a street plat made by and adopted by
the commission or with a street accepted by council, after submission
to the planning commission, by the favorable vote required in section
18 of this act. Any building erected in violation of this section shall

be deemed an unlawful structure, and the building inspector or other
appropriate official may cause it to be vacated, or have it removed.
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This double use of the master plan in the Standard
Act we believe obscures the difference of nature and
function of the master, and the official, plan or map.
A master plan embraces many features not included in
an official map or plan. The master plan, therefore, does
not usually show precise data founded on careful sur-
veys, while the official plan, upon which the details of
both public and private works must be based, should
be capable of accurate interpretation. The master plan,
therefore, may be characterized as plastic, the official
plan as rigid. This fundamental difference we have in
our Model endeavored to make clear, in order that any
law following it in this respect may be more efficient
and practical.

In our Model the official map, adopted in the first
instance, shows “the streets, highways, and parks there-
tofore laid out, adopted and established by law.” In
other words, it is an “as is” map, and furnishes a definite
starting point or basis for improvement. The master
plan is a mine of information. From it, perhaps with
adaptations, are taken features that should be added,
from time to time, to the official map, every new street
or park being first an amendment to the official map.
This, we submit, is practical city planning, guiding prac-
tical city construction. The method under the double use
of the master plan might be the same, but would not be
likely to be so, for the form of the law does not suggest,
much less require, it.

Adoption of Official Plan.
The Standard Act and similar forms make the adop-

tion of the master plan by the planning commission
tantamount to an official plan or map in certain par-
ticulars referred to above. There may be some doubt
with regard to the constitutionality, in some States at
least, of giving the commission this power. In our
Model we have provided that the binding official map

The Official Map.
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must be adopted by the municipal legislative body, not
so much on account of doubts as to the validity of the
other method, as from a belief that any other procedure
is contrary to accepted principles of government.

In our municipal governments the municipal Legisla-
ture is the body to whom the people give the power and
whom the people hold responsible for its use. We believe
in the centralization of power in order that responsi-
bility for its proper use shall be definitely fixed, and the
repository of that power may be called to account for
its abuse. This is the essence of democracy which, with
all its faults, is the best system of government we have
as yet discovered. At one time municipal governments
were split up into boards and commissions, each with
more or less independent power, in the effort to obtain
expert non-partisan service. The result was inefficiency
throughout the municipal machine.

Another reason why we make the municipal legislative
body the authority to adopt the binding plan is because
the local Legislature must in any event be converted to
the necessity of city planning at the outset, and to be
practical the law must conform to this basic fact. Ex-
perience has shown that if the planning enabling act
gives a planning commission too great powers, the city
authorities will not adopt the law, or appoint the com-
mission or appropriate money for it if by any chance
created.

Maintaining the Integrity of the Plan
There are two main ways in which a plan should be

made binding upon the property owners whose land is
affected by it. The first of these ways is by preventing
structures from being erected, as a rule, on land which
does not have access to a planned street. It is univer-
sally recognized that access is, as a rule, necessary to the
general welfare of the community and of the users of
the structure, exceptions, such as barns on farms, etc.,
being provided for, as shown later, by variances. In
the Standard Act, 1 and other modern forms generally

Section 19, quoted on p.
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regarded with approval, therefore, as well as ours, the
police power is employed to prevent landowners from
receiving a permit for structures which are not on planned
streets, the integrity of the plan being thus preserved by
preventing the general use, and thus, practically, the
construction of unplanned streets. This feature of our
Model, therefore, being generally accepted, needs no
further comment in a report of the nature of ours.

Prevention of Buildings in the Bed of Mapped Streets.
The mere filing of a map of streets leaves the owner of
the land planned in full control of it, with power to
erect buildings, if he sees fit, in the bed of the future
street. The prevention of such building, as a rule, in
such streets is a second requisite in any effective plan-
ning law to the protection of the city plan from en-
croachment or complete destruction by the landowner
affected by it. No city can afford to buy at once all
the land it needs for future streets; it must rely upon
planning for the future. Moreover, land should not be
withdrawn prematurely from agricultural use, but the
integrity of the location must be maintained. If the
landowner is free to build within a mapped street, he
can erect a row of valuable houses across it. When the
city is ready to open the street it has the right, of course,
to condemn the land and remove these houses on it,
but is compelled to give compensation for the buildings
to the owners at an expense which is often prohibitive.

Eminent Domain Method. Two methods of preserv-
ing streets from such encroachments have been sug-
gested. The first is by the use of the power of eminent
domain, and in recent years was set forth rather elabo-
rately in proposed bills by Philip Nichols of Boston.
This Massachusetts plan, as it is sometimes called, pro-
vides for the taking of a public easement against these
encroachments, leaving the rest of the legal title in the
landowner. In Massachusetts, in cases legally more or
less analogous, an easement may constitutionally be
acquired by filing the requisite map, the landowner be-
ing barred from all compensation if he does not apply
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for it within a limited time. This procedural method is
contrary to the legislative habit of most of our States,
in which actual valuation of the easement and notice to
the landowner, involving added risk and cost of legal
complications, is necessary. If, later, the street plan is
changed, there is further expense, since such a change
can only be made by condemnation. When the land is
formally taken for the opening of the street, there must
be another condemnation proceeding, with compensa-
tion. Moreover, the city council must order the con-
demnation proceeding for each new street. It is not an
automatic method of maintaining the integrity of the
mapped street. Obviously, this procedure has grave dis-
advantages. It is the method adopted by the draftsmen
of the Standard Act of the Department of Commerce,
but so far as we know has never been adopted and used
in any community in this country. Its merit is that it
is safe, even if cumbersome and expensive.

Police Power Method.
The second method of preserving future streets from

encroachment by the owners of the land planned is by
the use of the police power, without court procedure or
compensation. The police power, for the health, safety,
morals, convenience and general welfare of the commu-
nity, may be invoked without challenge for the promo-
tion of a multitude of community conveniences and
necessities. Why may it not be employed for the pro-
tection of the community plan, which is the basis of so
many of these conveniences and necessities? Imagine
a new city that grew up overnight without streets!
Its houses would be a miscellaneous jumble. There
would be no public access to houses, stores or factories.
There would be no adequate fire or police protection
because there would be no thoroughfares for moving
protective appliances. There could be no system of
sewers, water, gas or electricity, and garbage could not
be conveniently removed. The first requisite of a new
city is its street layout. Private land is greatly limited
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in usefulness if there is not a system of public streets.
The propriety of the use of the police power for the
protection of the community street plan seems clear
from every point of view.

In a simple form methods for the protection of the
street plan by the police power were introduced in this
country in the early years of the last century, and used
with generally recognized benefit. For many years stat-
utes embodying these methods, rarely challenged, were
supported by the courts in the few cases which arose
under them. Before the Civil War, however, a great
change had taken place in the attitude of the public
and the courts toward the constitutional rights of the
property owner, and ingenious methods for extending the
guarantees of the Constitution by amendments and by
court construction became common. As a result these
statutes, in every jurisdiction in which the question
arose, except in Pennsylvania, were overthrown. 1 Since
then a great change in public sentiment and the attitude
of the courts has taken place. The rights of the property
owner, still amply protected by constitutional provisions
upheld by the courts, are no longer paramount, but are
viewed in the light of the general interest. This is shown,
for instance, by the rise of commissions for the regulation
of the service and rates of public utilities during the
present century, and notably by the widespread and
practically universal acceptance by the courts of zoning
during the last fifteen years. The legal instrument for
accomplishing this revolution has been the police power,
still capable of broader use for the benefit of the
community.

Even today, however, it is unlikely that the crude
statutes of the early part of the last century regarding
new streets would be held by our courts to be constitu-
tional, for occasionally under them specific cases of in-

1 Moale®. Baltimore, 5 Md. 314 (1854); Baltimore®. Hook, 62 Md. 371 (1884); In re Furman
St., 17 Wendell (N. Y.), 69 (1836); Forster ®. Scott, 136N. Y. 577 (1893); People v. Priest, 206
N. Y. 274 (1912); Matter of City of New York (Saratoga Avenue), 266 N. Y. 128 (1919); Kit-
tinger v. Rossman, 12 Del. Ch. 276 (1921); State v. Carragan, 36 N. J. L. 52 (1872); Edmonds
v. Bruorton, 184 Mass. 429 (1904); Halsell v. Ferguson, 109 Tex. 144 (1910). See Lexington v.
Suburban Land Co., 235 lOB (1920).
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justice would inevitably arise which would invalidate
them. A similar possibility of injustice has been elimi-
nated in police power zoning by the use of boards of
appeals, and in our Model law for police power protec-
tion of the city plan from buildings in the bed of mapped
streets, we employ the same device. Our Model is based
upon the enabling act for cities, villages and towns of
the State of New York, passed in 1926 and 1927, 1 and
since then adopted and employed with success by a
large number of these communities. The method of the
New York law's in this particular is given in the Standard
Act of the Department of Commerce in a note, as an
alternative to the eminent domain method, and was in-
troduced into the California law of 1927,2 since amended.
The New York laws themselves are closely followed in
the New Jersey Act of 1930.3

In our Model the building inspector is prohibited from
issuing a permit for a building in the bed of a mapped
street, but if the land within such street is not yielding
a fair return, the board of appeals may in a specific case
grant a permit for a building there located which will,
as little as practicable, increase the cost of subsequently
opening the street or tend to cause a change in the official
map, and in so doing the board may impose reasonable
requirements as a condition of granting such permit.

The practical result of such a provision may be illus-
trated as follows;

If the future street runs through agricultural land,
and the land in the bed of the mapped street, like the
lands surrounding it, is under cultivation and yielding a
fair return, a farmer applying to the board for the right
to place a barn in the street would be denied a permit.
He can at least as well place his barn outside as within
the street, and could hardly come into court and show
that while he was tilling his farm he was subjected to
confiscation by reason of a regulation which prevented
him from putting up some of his farm buildings within

1 Laws, 1926, chs. 690, 719; 1927, ch. 175.
2 Ch. 874.
* Ch. 235, p. 1039.
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the bed of future streets. When, however, land is not
yielding a fair return, it is a real hardship to an owner
within a street if he cannot make it earn something,
and perhaps the only way that it can be made to earn
is to put up a building. In such a case, after his applica-
tion to the building department is refused, he can take
his building plans to the board of appeals. The board of
appeals can then adjust them to the reasonable need of
the particular situation. In an outlying district it might
allow a frame one-story building without a cellar which
would be quite inexpensive to remove when the street
was opened. If the landowner proposed to build a four-
story masonry block of houses across the mapped street,
the board of appeals might insist that the portion of the
block within the street should be one-story high and of
inexpensive construction, pointing out to the applicant
that after the street was opened these less expensive
buildings could be removed and his two four-story ma-
sonry buildings at the corners would become desirable
corner properties. In the meantime he could be earning
four or five per cent on his buildings within the street,
together with taxes. New buildings could quite readily
be made to set back to conform to a street widening.
A thousand different adjustments might be made by
the board of appeals, each adapted to the specific case,
which would prevent unnecessary hardship.

If, after his hearing before the board, the owner re-
fuses to build under such a permit as the board of appeals
may grant, claiming that he is entitled as a matter of
right to put up any building that he desires, he will be
confronted by a dilemma. He can apply for a writ of
mandamus against the building commissioner in order
to bring before the court the question of constitutional-
ity. The court would in all probability hold that the
city plan must be protected in accordance with the law
which declares that its maintenance is a matter of health,
safety and general welfare; that he has had his hearing
before a board which has power to adjust his specific
case so as to prevent confiscation and yet maintain the
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street plan; that he would have been,allowed to put up
a building which would have earned taxes and a reason-
able return on the value of his land within the mapped
street; that therefore his land was not being confiscated,
but, on the contrary, was being subjected to fair regula-
tion in the interest of the community; and the court
would accordingly refuse to compel the building com-
missioner to issue the permit. The other horn of his
dilemma would make it necessary for him to ask the
court to review the acts of the board of appeals on the
ground that it had acted contrary to law or exceeded its
powers. Such a court proceeding by the owner, how-
ever, would presume the validity of the law itself in the
case of the owner, and would not result in a judgment
in his favor on the ground that his property had been
confiscated. Moreover, it is a rule of law that a litigant
must exhaust the remedies given him by the statute,
such as his right of adjustment by the board of appeals
and the review of it by the court, before he can by direct
action try to overthrow a regulation substantially re-
lated to the health, safety and general welfare of the
community.

When we consider that for the most part landowners
recognize mapped streets by placing their buildings on
the abutting land, and that the few who find it desirable
to build within a street hesitate to go to the board of
appeals unless they are prepared to comply with the
adjustment of that board, it can be seen that only a few
court cases would arise.

One of the most striking points of the court decisions
in zoning cases that involve the decisions of the board
of appeals is that the courts are alert to support reason-
able regulation and to distinguish regulation from con-
fiscation. These decisions usually mention that the zon-
ing plan is declared by statute to be based on the police
power. They further emphasize that the board of appeals
is presumed to be an expert body.

It will be noticed that in our Model the landowner is
entitled to his permit if the land within the bed of the
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mapped street is not yielding a fair return. In the
Standard Act of the Department of Commerce, and
statutes following it in this respect, he may obtain it
only if the entire property of the appellant of which
such reserved street location forms a part is not yielding
such a return. It may be doubted whether in practice,
before the board or the courts, the decision would be
different under the two provisions; and we have adopted
the more conservative wording as more likely to win
judicial approval of the validity of the provision as a
whole.

We have also provided that the owner shall be refused
a permit if he is not “substantially damaged” by the
refusal. This is clearly valid. A man has no vested
right in nominal damages as against a reasonable police
power requirement, and statutes in other connections
depriving him of such damages have been upheld as
constitutional.

It has been suggested that the above provisions need-
lessly sacrifice the interests of the public to those of the
property owner. Under them that owner may encroach
upon the city plan, even if his damage be slight and the
public injury great. In zoning, for instance, actual loss
is sometimes suffered by the property owner in the pub-
lic interest, and the courts sustain this exercise of the
power if, under all the circumstances, the interests of the
public included, they regard it as reasonable. Why
should not this be done in the protection of mapped
streets? Without discussing the constitutionality of a
provision drawn from this point of view, we say that
at this time we feel that conservatism is the wisest policy.

In principle, as perhaps we have already indicated
with sufficient fullness, we believe the provision with
regard to building in the bed of mapped streets to be
constitutional. That it will be held to be valid by the
courts we have reason to hope by reason of their atti-
tude toward zoning, especially since the provision is
more conservative than in zoning. Like zoning regula-
tions so interpreted by the courts, 1 it is a police power

1 Lincoln Trust Co. v. Williams Building Corporation, 229 N. Y. 313.
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restriction, and therefore not a taking nor a cloud on
the title to real estate nor an encumbrance. And, unlike
zoning, it cannot in any instance inflict substantial finan-
cial loss upon the owner, but invariably gives him an
adequate remedy for every burden imposed upon him.

The late court decisions with regard to the use of the
police power to prevent building in the bed of mapped
streets, few in number, are in principle favorable to its
validity. They consist of two cases in Pennsylvania,
one case in Connecticut and one case in New York.

It will be remembered that the older laws of this
sort have been declared unconstitutional in every State
in which the question has arisen except in Pennsylvania.
It is our contention that the fatal defect in these laws
is that they might in special cases work injustice and no
provision was made for remedying it. If in Pennsyl-
vania, the only State in which these laws remain, the
court should refuse to apply them in such cases, re-
affirming them in cases where no injustice would result,
our contention would seem to be established, and in a
measure the validity of the laws where there was remedy
for injustice confirmed. This is what has occurred, the
Pennsylvania judges refusing to apply their law to large
parks 1 and to a case where an unduly large part of the
land would have been included within the established
lines. 2

More clearly favorable to this principle is the Con-
necticut case of Windsor v. Whitney, ' in which a street
and building line plan, imposed without compensation,
was sustained against the landowner attempting to lay
out private ways in the same territory. It should be
noticed that the statute gave the landowner an appeal
to the regular courts if he claimed that the plan was;

unreasonable; and the court, for that reason, it would
seem, held that the plan was free from injustice to the
landowner.

The third case, under the New York law, is In re
1 Delaware Ice Co. v. City of Easton, 4 Penn. Diet, and County Hep. 35.

2 Case of Sanson St. Caplan’s App. 293 Penn. 483. See In re Philadelphia Parkway, 250
Penn. 257.

3 95 Conn. 357.
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Lake Secor Development Company, Inc., 1 which will be
considered later. 2 It sustains another provision of our
Model law, and in so doing supports the principle upon
which this provision is based.

In modern planning legislation, platting under public
control causes an addition to the official map where the
approved plan shows a new street. This control is detail
work, better suited to an administrative than to a legis-
lative body, and almost universally is placed with the
planning commission, the local legislative body having
the power to modify to any extent the work of the com-
mission by amending the map, but rarely doing so.

Very like the Standard Act of the Department of
Commerce and other modern forms in most respects, our
Model contains one important provision not to be found
in them. Perhaps the greatest lack in the modern city
is the lack of sufficient park space for local playgrounds.
In the newer parts of cities, where there are still many
vacant lots, this lack is not apparent, and the house-
holder, taxed for street construction, water pipes, sewers
and similar public utilities essential to city life, is un-
willing to bear the added burden of providing public
play space. As a result, vacant lots are built up and
playgrounds can be obtained only by condemning land
with buildings on it which must be torn down at great
expense.

It is becoming more and more generally recognized
that play space, like space for streets, and light and air
on house lots, is a public necessity which the land devel-
oper should be compelled to provide in sufficient amount
as one of the expenses of subdividing his land. In recog-
nition of this fact, statutes have been passed in a few
of our States requiring the subdivider to set aside a
fixed percentage of his land, usually ten per cent, for
parks. These statutes have not produced good results,
the smaller subdivisions giving small scattered pieces of

Platting.

2 N. Y. Supp. 809 (1931)
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land which could not be developed or supervised and
used with the requisite economy and efficiency, and
even the larger tracts subdivided not being in accord-
ance with proper plans for the city as a whole. In addi-
tion, the constitutionality of such laws was by no means
certain, since in some cases injustice would result from
the fixed requirement for which the law provided no
remedy.

In our Model the subdivider is not compelled to set
aside any fixed percentage of his land, but only such a
part of it as is reasonable under all the circumstances
of the case, the planning board exercising its discretion
in the first instance after a public hearing, following
which the owner can demand a review by the court.
This provision, derived from the Town Planning Law
of the State of New York, 1 thus guarded from producing
injustice in special cases for which there would otherwise
be no relief, was held, in the New York case 2 already
cited,3 to be a reasonable exercise of the police power.
That case, therefore, sustains in principle the provision,
already discussed, preventing, as a rule, building in the
bed of mapped streets, in which special hardship is re-
lieved by the same method.

County Planning Enabling Act.
County planning as suggested by us is new in this

country, although somewhat similar legislation was
passed this year in New York.4 A bill more closely
resembling our act was introduced in the Legislature of
New Jersey this year, and although its merits were gen-
erally recognized, it failed to pass on account of the
shortness of the session. Municipal planning laws are
on the statute books of many of our States, and we
in our Model use our Municipal Planning Act as the
basis for our County Act. That act empowers the legis-
lative body of the county to appoint a planning com-

1 1927, ch. 175. Now Town Law, sec. 149n.
2 In re Lake Secor Development Co. Inc., 252 N. Y. Supp. 809 (1931)
3 See p. 105.
4 Ch. 137, Laws of 1932, State of New York
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mission. Upon it is imposed the duty of preparing a
master plan of the principal public features of the county.
The primary purpose of this plan is to furnish the com-
mission with complete co-ordinated material as a basis
for their action, but it is a public document, and there-
fore usable by anybody else who is interested. It is
also the duty of the commission, by conference and ad-
vice, to correlate as far as possible local planning through-
out the county.

The most definite task of the commission is to prepare
an official map, and add to it by amendment from time
to time thereafter as seems desirable and practicable.
The original map is an “as is” map, showing county
highways, parks and sites for public buildings as they
exist at the time the map is drawn, including those
within municipalities. This furnishes a definite starting
point for subsequent planning. All future public works
within its scope must first appear as amendments on
this map. The map and amendments to it are binding
when adopted by the legislative body of the county.
Thereafter county officials are controlled by it, and, as
a rule, the owners of land within mapped streets are
forbidden to build within the bed of such streets, and
are allowed to erect structures only on abutting land.
The similarity of the county to the municipal official
map is evident, and what has been said with regard to
the municipal map need not be repeated here.

County government in the different parts of this
country varies greatly in efficiency and consequently in
the number and extent of the powers customarily exer-
cised by it. There are many advocates of giving the
county the power to zone so-called unincorporated areas
within it, and the areas within local governments which
do not zone. Our fundamental objection to the grant-
ing of this power is that intimate matters of this sort
should be regulated locally, a failure to do so showing
that regulation at the time is inexpedient. Again we
affirm our belief in the principle of local self-government.
In most of our States there is some form of local govern-
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ment within counties which has or may be given the
power to zone; in all of them such governments may
be created and will be formed if there is a local demand
for regulation in this and similar matters. The remedy
for non-zoning is education, which should precede zoning
and create the demand for it.

For the same reason we do not favor giving to counties
a similar power to regulate platting.

An exception to this rule, with regard to platting, may
be the case of the so-called unincorporated areas imme-
diately outside the boundaries of large cities. In some
States certain cities are given the power to regulate
platting in such areas. 1 We have not included, in any
of our laws, a provision for such regulation, not believ-
ing it to be wise as a general rule. In the eastern part
of our country especially, cities have other municipalities
contiguous to their boundaries. These municipalities
will not surrender their planning to the large city.
Yonkers will not surrender to New York, nor Brookline
to Boston. Provisions for a similar practice with rela-
tion to zoning have also been suggested and even in-
cluded in legislation, 2 but are not made a part of any
of our laws for the same reason.

The State Act proposed by us, being even more novel
than our County Act, is drawn with even greater con-
servatism. We have not tried to give the official map
the stability of the municipal or the county map, desir-
able as such stability would be. A majority of the state
Legislature has the power to change the map, any greater
requirement being an effort of one Legislature to bind
itself and its successors, which can be accomplished only
by constitutional amendment. The map binds only state
officials, no attempt being made to prevent the owners
of land planned from building in the bed of mapped

State Planning Act.

1 The interested draftsman will find such a provision included in section 12 of the Standard
Act of the Department of Commerce.

2 A form of such regulation is given in the Standard Zoning Enabling Act, note 150,
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streets. We hesitate to create a state board of appeals.
We feel that the landowner would object strenuously to
three official maps in some cases binding his land, espe-
cially if to obtain a variance he were obliged to go to the
distant state capital.

The commission is required to “advise the legislature
with respect to the formulation of development pro-
grams.” This clause gives it power to investigate and
report with regard to any matter of importance in the
planning of the State. It is therefore unnecessary to
specify the many things that should or might be made
the subject of such investigations, and, we believe, by
making the act more diffuse, make it also less effective.

Linear Zoning.
One of the great evils of unregulated growth is the

defacement of the borders of main thoroughfares, pri-
vately owned, by ugly and misplaced billboards, filling
stations, lunch stands and amusement resorts. Any
regulation of these roadside uses wholly esthetic is at
present impossible, provisions for the employment of the
police power in this way without amendment of our
state constitutions being invalid. Esthetics, however,
may be an incidental purpose of such regulation, and
the opponents of these abuses very properly are turning
their attention to methods which will bring about the
desired result incidentally.

A proposed method to this end is the zoning by the
State of the private land abutting on state and perhaps
county highways, in “unincorporated” territory, and
within those local governments within counties which
do not have the power to zone or have not exercised it.
For this purpose it is suggested that the land on both
sides of such highways within, perhaps, 1,000 feet of
their outer limits be divided into districts. Some of the
advocates of this procedure suggest that all structures
be regulated in this way; others propose that only the
billboards, filling stations, lunch stands and amusement
resorts be thus treated. These structures are to be lim-
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ited to business or perhaps industrial zones and excluded
from residential and rural areas within this strip.

Obviously, linear state zoning has all the disadvantages
of county zoning, already pointed out. Like county zon-
ing, state zoning seems to us contrary to the principle of
local self-government, and this is our fundamental ob-
jection to it.

To such zoning there are also legal objections founded
on public policy. The law demands that zoning shall be
comprehensive because only such zoning is just to the
landowmer and desirable for the community. This prin-
ciple of zoning is now so generally accepted that it is
unnecessary to give the arguments for it here. It seems
obvious to us that the zoning of certain selected types of
structures is not comprehensive. Nor is the zoning of
all buildings by linear districts free from this objection,
in our judgment. Physically such strips so divided into
units are not regional units, nor are they units of gov-
ernment in which the various activities of communal
life, being regulated in other ways, are properly subjected
to common building and zoning restrictions. The objec-
tion that linear zoning is not zoning is not, therefore,
merely technical, but is founded on justice and com-
munity welfare, recognized as such in law.

It is urged that the control of the land bordering on
main highways is essential to their usefulness for traffic
over them. The propriety of state rules in the nature of
traffic regulations uniform for these highways is admitted,
but the restrictions just considered are not of this sort;
and if, as it seems to us, they are unduly burdensome to
the landowner, they can and should be applied only by
eminent domain. The consideration of regulations so
imposed is not within the scope of our report.

State linear platting, also proposed, we feel to be simi-
lar in principle to state linear zoning, and undesirable for
the same reasons.
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An Act in Relation to the Regulation of the

Height, Bulk and Use of Buildings and the

Use of Lands and the Density of Population
in Municipalities.2 ’ 3 ’ 4

Section 1. Grant of Power. For the purpose of
promoting health, safety, morals, or the general welfare
of the community, the legislative body of municipalities
is hereby empowered to regulate and restrict the height,
number of stories, and size of buildings and other struc-
tures, the percentage of lot that may be occupied, the
size of yards, courts and other open spaces, the density
of population, and the location and use of buildings,
structures and land for trade, industry, residence or
other purposes. 5

Section 2. Districts. For any or all of said pur-
poses the local legislative body may divide the munici-
pality 6 into districts of such number, shape and area
as may be deemed best suited to carry out the purposes
of this act; and within such districts it may regulate
and restrict the erection, construction, reconstruction,
alteration 7 or use of buildings, structures or land. All

B. Legislative Forms.

MUNICIPAL ZONING ENABLING ACT.

1 Our Model is based upon the Standard StateZoning Enabling Act of the Department of
Commerce; see also thezoning statutes of the State of New York

2 The Standard Act doesnot includea title.
3 The names given to local governments in the laws of the different States vary. Theword

“municipality” is used by us for convenience, the proper wording in any given State being
left to the local draftsman. This Model does not provide for thezoning of local governments,

such as New England towns,which have no legislative bodies. For such a provision see Gen.
Stats. Conn. ch. 29 (sec. 423 et seq.). For the purposes of this paper we consider the ordinary
town in theeastern part of this country tobea municipality

States with “unincorporated” areas within counties, wishing to zone them, may insert
here “and counties”: and after the word “restrict,” in the fourth line, mayinsert the words
"within such municipality or within such county outsidethe limits of municipalities within

mch count
5 For a form of zoning control by municipalities beyond their borders, see theStandard Act,

note 15a. For our views with regard to such control, see p. 110 of this report.
6 States with “unincorporated”areas within counties may insert here “or the county out-

side the limits of municipalities within it.”
7 TheStandard Act here inserts the word “repair,” whichwe have omitted. Repairs which

are alterations are included in that word. For otherrepairs, in our judgment, it isneedless and
unnecessarily burdensome torequire a permit
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such regulations shall be uniform for each class or kind
of buildings and for the use of land 1 throughout each
district, but the regulations in one district may differ
from those in other districts.

Section 3. Purposes in View. Such regulations
shall be made in accordance with a comprehensive plan
and designed to lessen the congestion in the streets; to
secure safety from fire, panic and other dangers; to
promote health and the general welfare; to provide ade-
quate light and air; to prevent the overcrowding of land;
to avoid undue concentration of population; to facilitate
the adequate provision of transportation, water, sewer-
age, schools, parks and other public requirements. Such
regulations shall be made with reasonable consideration,
among other things, of the character of the district and
its peculiar suitability for particular uses, and with a
view to conserving the value of buildings and encour-
aging the most appropriate use of land throughout such
municipality.

Section 4. Method of Procedure. Such legislative
body 2 shall provide for the manner in which such regu-
lations and restrictions and the boundaries of such dis-
tricts shall be determined, established and enforced, and
from time to time amended, supplemented or changed.
However, no such regulation, restriction or boundary
shall become effective until after a public hearing in
relation thereto, at which parties in interest and citizens
shall have an opportunity to be heard. At least fifteen
days’ notice of the time and place of such hearing shall
be published in an official paper, or a newspaper of
general circulation, in such municipality.

Section 5. Changes .

3 Such regulations, restrictions
and boundaries may from time to time be amended, sup-
plemented, changed, modified or repealed. In case, how-

And for the use of land. These words are not in theStandard Act; have beeninserted by
us.

2 Such legislative body. In the Standard Act the words are: “The legislative body of such
municipality.” The change is made merely to facilitate the use of this form in States with
counties having “unincorporated” territory.

3 For the sakeof clarity thissection in our ModelAct has been changed from the correspond-
ing section in the Standard Act in a number of respects. See, in this connection, “Report
of the City Committee on Plan and Survey,” New York City, June 5, 1928, p. 59.
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ever, of a protest against such change, duly signed and
acknowledged by the owners of twenty per cent or more
either of the area of the land included in such proposed
change, or by the owners of twenty per cent or more of
the area of the land immediately adjacent extending one
hundred feet 1 therefrom, or by the owners of twenty
per cent or more of the area of the land directly opposite
thereto extending one hundred feet 1from the street front-
age of such opposite land, such amendment shall not be-
come effective except by the favorable vote of all 2 the
members of the legislative body of such municipality.
The provisions of the previous section relative to public
hearings and official notice shall apply equally to all
changes or amendments.

Section 6. Zoning Commission. ■ — In order to avail
itself of the powers conferred by this act, such legisla-
tive body shall appoint a commission, to be known as
the zoning commission, to recommend the boundaries of
the various original districts and appropriate regulations
to be enforced therein. Such commission shall make a
preliminary report to the legislative body 3 and hold
public hearings thereon before submitting its final re-
port, and such legislative body shall not hold its public
hearings or take action until it has received the final
report of such commission. Where a 4 planning commis-
sion or board already exists, it may be appointed as the
zoning commission; and when so acting it shall not sit
as] the planning commission, but in a separate meeting
and with separate minutes kept. 5 ]

1 The StandardAct leavesblankshere, which we have filled. Perhaps the desired distance
would, under varying conditions, be from one hundred to twohundred feet.

2 The Standard Act here inserts the words “ threefourths of, ” which we have omitted. In
some cases, no doubt, some such ratio may be desirable. Where the legislative body is less
than ten in number, unanimity may well berequired; where, however, it is greater, the ratio
of two thirds or three fourths maybebetter.

To the legislative body. Thesewords, not in theStandard Act, are inserted by us forclarity
4 City. This word, in the Standard Act, is stricken out,so that our Modelmay beapplicable

in this section to otherlocal governments.
s And when so acting it shall not sit as theplanning commission, but in a separate meeting and

with separate minutes kept. These words, not in the Standard Act, we have added. Many
legal and practical difficulties have arisen because a planning commission, empowered to act
also as a zoning commission, has failed to realizeat times in which of the twocapacities it was
acting. This clause will help tokeep thesefunctions distinct.
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Section 7. Board of Appeals} Such local legisla-
tive body may provide for the appointment of a board
of appeals, and in the regulations and restrictions adopted
pursuant to the authority of this act may provide that
the said board of appeals may, in appropriate cases and
subject to appropriate conditions and safeguards, make
special exceptions to the terms of the ordinance in har-
mony with its general purpose and intent and in accord-
ance with general or specific rules therein contained.

The board of appeals shall consist of five members,
each to be appointed for a term of three years and re-
movable for cause by the appointing authority upon
written charges and after public hearing. Vacancies
shall be filled for the unexpired term of any member
whose term becomes vacant.

The appointing authority may appoint, for a term of
three years, an alternate member of such board in addi-
tion to the five members above provided for, who shall
act, with full power, only when a member of the board
refuses to vote on account of interest. The above pro-
visions, with regard to removal and the filling of vacan-
cies, shall apply to such alternate.

The board shall adopt rules in accordance with the
provisions of any ordinance adopted pursuant to this
act. Meetings of the board shall be held at the call of
the chairman and at such other times as the board may
determine. Such chairman, or, in his absence, the acting
chairman, may administer oaths and compel the attend-
ance of witnesses. All meetings of the board shall be
open to the public. The board shall keep minutes of its
proceedings, showing the vote of each member upon each
question, or, if absent or failing to vote, indicating such
fact, and shall keep records of its examinations and
other official actions, all of which shall be immediately
filed in the office of the board and shall be a public
record.

Appeals to the board of appeals may be taken by any
1 Weregard this name for the boardas more appropriate than “ Board of Adjustment,” used

in the Standard Act, and have employed itthroughout.
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person aggrieved, or by any officer, department, board or
bureau of the municipality affected by any decision of
the administrative officer. Such appeal shall be taken
within a reasonable time, as provided by the rules of
the board, by filing with the officer from whom the
appeal is taken and with the board of appeals a notice
of appeal specifying the grounds thereof. The officer
from whom the appeal is taken shall forthwith transmit
to the board all the papers constituting the record upon
which the action appealed from was taken.

An appeal stays all legal 1 proceedings in furtherance of
the action appealed from, unless the officer from whom
the appeal is taken certifies to the board of appeals after
the notice of appeal shall have been filed with him, that
by reason of facts stated in the certificate a stay would,
in his opinion, cause imminent peril to life or property.
In such case proceedings shall not be stayed otherwise
than by a restraining order which may be granted by the
board of appeals or by a court of record on application
on notice to the officer from whom the appeal is taken
and on due cause shown.

The board of appeals shall fix a reasonable time for
the hearing of the appeal or other matter referred to it, 2

and give public notice thereof, as well as due notice to
the parties in interest, and decide the same within a
reasonable time. Upon the hearing any party may
appear in person or by agent or by attorney.

The board of appeals shall have the following powers:
1. To hear and decide appeals where it is alleged there

is error in any order, requirement, decision or determina-
tion made by an administrative official in the enforce-
ment of this act or of any ordinance adopted pursuant
thereto.

2. To hear and decide special exceptions to the terms
of the ordinance upon which such board is required to
pass under such ordinance.

3. To authorize upon appeal in specific cases such
1 Legal. This word, not in the Standard Act, we have inserted for clarity

2Or other matter referred to it. These words, not in the Standard Act, we have inserted,
This additionis important.
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variance from the terms of the ordinance as will not be
contrary to the public interest, where, owing to special
conditions, a literal enforcement of the provisions of the
ordinance will result in practical difficulty or 1 unneces-
sary hardship, so that the spirit of the ordinance shall
be observed, public safety and welfare secured, 2 and
substantial justice done.

In exercising the above-mentioned powers such board
may, in conformity with the provisions of this act, re-
verse or affirm, 'wholly or partly, or may modify the
order, requirement, decision or determination appealed
from, and may make such order, requirement, decision
or determination as ought to be made, and to that end
shall have all the powers of the officer from whom the
appeal is taken, and may issue or direct the issue of a
permit. 3

The concurring vote of four members of the board shall
be necessary to reverse any order, requirement, decision
or determination of any such administrative official, or
to decide in favor of the applicant on any matter upon
which it is required to pass under any such ordinance,
or to effect any variation in such ordinance. The grounds
of every such determination shall be stated. 4

Any person or persons, jointly or severally, aggrieved
by any decision of the board of appeals, or any taxpayer,
or any officer, department, board or bureau of the munic-
ipality, may present to a court of record a petition, duly
verified, setting forth that such decision is illegal, in

1Practical difficulty or. Thesewords, insertedby us, not in the Standard Act, haveproved
in many cases to be of practical importance; see People ex rel. Fordham M. R. Church v.
Walsh, 244 N. Y. 290.

2 Public safety and welfare secured. These words, not in the Standard Act, insertedby us in
this Model, weregard as useful additions to the act, because they are in earlier enabling acts
and have been referred to by the courts; see 4672 Broadway Corporation v. Board of Stand-
ards and Appeals of City of New York, 232 N. Y. Supp. 266, 250 N. Y. 571; Matter of St.
Basils Church v. Kerner, 211 N. Y. Supp. 470, S. C. 125Misc. (N. Y.) 525; Matter of Homefor
Hebrew Infants v. Hand Realty Corporation, 131 Misc. (N. Y.) 581, 225; App. Div. (N. Y.)
792; Matter of Stillman v. Board of Standards and Appeals, 222 App. Div. (N. Y.) 19; S. C.
225 N.Y. Supp. 402, 248 N.Y. 591.

3 And may issue or direct the issue ofa 'permit. These words are not in the Standard Act,
but they are necessary toclothe the board of appeals with power to issue a variance permit in
instances of original jurisdiction where thebuilding commissioner may refuse toact.

4 The grounds of every such determination shall be stated. These words are not in the Stand-
ard Act. Courts have sometimes criticized boards of appeal for not stating the grounds of
their determination. This requirement ought to be compulsory as an aid to court review.
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whole or in part, specifying the grounds of the illegality.
Such petition shall be presented to the court within thirty
days after the filing of the decision in the office of the
board of appeals.

Upon the presentation of such petition the court may
allow a writ of certiorari directed to the board of appeals
to review such decision of the board of appeals, and shall
prescribe therein the time within which a return thereto
must be made and served upon the relator’s attorney,
which shall not be less than ten days and may be ex-
tended by the court. The allowance of the writ shall
not stay proceedings upon the decision appealed from,
but the court may, on application, on notice to the
board of appeals and on due cause shown, grant a re-
straining order.

The board of appeals shall not be required to return
the original papers acted upon by it, but it shall be
sufficient to return certified or sworn copies thereof or
of such portions thereof as may be called for by such
writ. The return shall concisely set forth such other facts
as may be pertinent and material to show the grounds
of the decision appealed from, and shall be verified.

If, upon the hearing, it shall appear to the court that
testimony is necessary for the proper disposition of the
matter, it may take evidence, or appoint a referee to
take such evidence as it may direct, and report the
same to the court with his findings of fact and conclu-
sions of law, which shall constitute a part of the pro-
ceedings upon which the determination of the court shall
be made. The court may reverse or affirm, wholly or
partly, or may modify, the decision brought up for
review.

Costs shall not be allowed against the board unless it
shall appear to the court that it acted with gross negli-
gence, or in bad faith, or with malice in making the
decision appealed from.

All issues in any proceeding under this section shall have
preference over all other civil actions and proceedings.

Section 8. Enforcement and Remedies. The local
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legislative body may provide by ordinance for the en-
forcement of this act and of any ordinance or regulation
made thereunder. A violation of this act or of such
ordinance or regulation is hereby declared to be a mis-
demeanor, and such local legislative body may provide
for the punishment thereof by fine or imprisonment, or
both. It is also empowered to provide civil penalties
for such violation.

In case any building or structure is erected, con-
structed, reconstructed, altered, 1 converted or main-
tained, or any building, structure or land is used in vio-
lation of this act, or of any ordinance or other regulation
made under authority conferred hereby, the proper local
authorities of the municipality, in addition to other rem-
edies, may institute any appropriate action or proceed-
ings to prevent such unlawful erection, construction,
reconstruction, alteration, conversion, maintenance or
use; to restrain, correct or abate such violation; to
prevent the occupancy of said building, structure or land;
or to prevent any illegal act, conduct, business or use
in or about such premises.

Section 9. Conflict with Other Laws. Wherever the
regulations made under authority of this act require a
greater width or size of yards, courts or other open
spaces, or require a lower height of building or less num-
ber of stories, or require a greater percentage of lot to
be left unoccupied, or impose other higher standards
than are required in any other statute or local ordinance
or regulation, the provisions of the regulations made
under authority of this act shall govern. Wherever the
provisions of any other statute or local ordinance or
regulation require a greater width or size of yards, courts
or other open spaces, or require a lower height of build-
ing or a less number of stories, or require a greater per-
centage of lot to be left unoccupied, or impose other
higher standards than are required by the regulations
made under authority of this act, the provisions of such
statute or local ordinance or regulation shall govern.

1 Here the Standard Act inserts thq word "repaired,” which we have omitted for reasons
stated in note 7, p. 112.
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I

MUNICIPAL PLANNING ENABLING ACT. 1

An Act to enable Municipalities 2’ 3 to preserve
the Integrity of Mapped Streets, and to se-
cure Parks, using for these and Other Plan-
ning Purposes a Planning Commission.

Section 1. Planning Commission, Creation and Ap-
pointment. The legislative body of every municipal-
ity 4> 6 is hereby authorized and empowered to create a
planning commission of five members to be appointed
by the mayor or chief executive officer of such munic-
ipality, who shall have authority to remove any member
of such commission for cause and after public hearing.
Of the members of the commission first appointed one
shall hold office for the term of one year, one for the
term of two years, one for the term of three years, one
for the term of four years, and one for the term of five
years, from and after his appointment. Their successors
shall be appointed for the term of five years from and
after the expiration of the term of their predecessors in
office. If a vacancy shall occur otherwise than by ex-
piration of term, it shall be filled by appointment for
the unexpired term.

Section 2. Planning Commission, Employees and Ex-
penses. The mayor or chief executive officer shall
designate the member of the said planning commission
to act as chairman thereof, or, on his failure so to do,
the planning commission shall elect a chairman from
its own members. It shall have the power and author-
ity to employ experts and a staff, and to pay for their
services and such other expenses as may be necessary

1 ThisModel is based, for the most part, on Laws New York, 1926, ch. 690 (amended 1929»
ch. 605), which is New York (State) General City Law, Art. 3 (secs. 26-38); 1926, ch. 719
(Village Law, secs. 179 e-q); 1927, ch. 175 (Town Law Art 6-3, being secs. 149 g-s).

2 See Municipal Zoning Enabling Act, note 3, p. 112,
3 In States with counties having “unincorporated” territory within them, there may here

be inserted the words, “and counties outside the limits of municipal governments within
them.”

4 This Model does not provide for the planning of local governments, such as New England
towns, whichhave no legislative bodies. See in this connection, Municipal Zoning Enabling
Act, p. 112, note 3.

5 In States with “unincorporated” territory there may here be inserted the words “or
county having unincorporatedterritory within it.”
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and proper, not exceeding, in all, the appropriation that
may be made for such commission. Each municipality
is hereby authorized and empowered to make such appro-
priation as it may see fit for such expenses, such appro-
priation to be made by those officers or bodies having
charge of the appropriation of the public funds.

Section 3. 1 Master Plan. —lt shall be the duty of
the planning commission to make a master plan of the
municipality and perfect it from time to time. Such
master plan shall show 2 desirable streets, highways,
street grades, public places, bridges and tunnels, ap-
proaches to bridges and tunnels, viaducts, parks, park-
ways, playgrounds, roadways in streets and parks, sites
for public buildings and structures, building zone dis-
tricts, pierheads and bulkhead lines, waterways, routes
of railroads, omnibuses and ferries, and locations of sew-
ers, water conduits and other public utilities, and other
planning features. Such master plan shall be estab-
lished, added to and changed from time to time by the
majority vote of the planning board. It shall be a public
record, but its purpose and effect shall be solely as an aid
to the planning board in the performance of its duties.

Section 4. Official Map. The legislative body of
every municipality may establish an official map of the
municipality 2 showing the streets, highways and parks
theretofore laid out, adopted and established by law,
and such map is to be deemed to be final and conclusive
with respect to the location and width of streets and
highways and the location of parks shown thereon. Such
official map is hereby declared to be established to con-
serve and promote the public health, safety and general
welfare. Said ordinance or resolution shall make it the
duty of some appropriate official or employee of said
municipality at once to file with the clerk or register of
the county or counties in which said municipality is
situated a certificate showing that the municipality has
established an official map.

1 Baaed on New York City Local Law No. 16 of 1930 (creating a Departmentof City Plan-
ning), sec. 449c.

2 States with “unincorporated” territory within them may here insert the words “or of
those parts of the country outside the limits of municipalities.”
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Section 5. Official Map, Changes. Such legislative
body is authorized and empowered, whenever and as
often as it may deem it for the public interest, to change
or add to the official map of the municipality 1 so as to
establish the exterior lines of 2 new streets, highways or
parks, or to widen or close existing streets, highways
or parks. No such change shall become effective until
after a public hearing in relation thereto, at which par-
ties in interest and citizens shall have an opportunity
to be heard. At least ten days’ notice of such a public
hearing shall be published in an official publication of
said municipality or in a newspaper of general circula-
tion therein. Before making such addition or change
the matter shall be referred to the planning commission
for report thereon, but if the planning commission shall
not make its report within thirty days of such reference,
it shall forfeit the right further to suspend action. 3

Such additions and changes when adopted shall become
a part of the official map of the municipality, and shall
be deemed to be final and conclusive with respect to the
location of the streets, highways and parks shown thereon.

The locating, widening or closing, or the approval of
the locating, widening or closing, of streets, highways
or parks by the municipality under provisions of law
other than those contained in this act shall be deemed
to be a change or addition to the official map, and shall
be subject to all the provisions of this act.

Section 6. Planning Commission, Reports on Matters
referred to it. ■— Such legislative body may by general or
special rule provide for the reference of any matter or
class of matters to the planning commission before final
action thereon by the public body or officer of said
municipality having final authority thereon, with or

1 States with “unincorporated ”territory within them may here insert thewords “or of
those parts of the country outside the limits of municipalities.”

2 “Establish the exterior lines of.” The words used in the New York law are “lay out.”
These words, however, are often loosely used, and the above expression, taken from the Gen-
eral Laws, Massachusetts, chapter 41, section 85, were substituted by us as less likely tobe
misunderstood.

3 We do not recommend that the report of the Planning Commission shallbe overruledonly
by a two-thirds or a three-quarters vote. Experienceseems toshow that if planning conimis.
sionsare given toogreat powers, councils will not appoint them.
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without the provision that final action thereon shall not
be taken until said planning commission has submitted
its report thereon or has had a reasonable time to be
fixed in said rule to submit the report.

Section 7. Planning Commission, General Reports.
The planning commission shall have full power and
authority to make such investigations, maps and reports
and recommendations in connection therewith relating
to the planning and development of the municipality as
to it seems desirable, providing the total expenditures
of said commission shall not exceed the appropriation
for its expenses.

Section 8. Approval of Plats. Such legislative body
may by ordinance or resolution authorize and empower
the planning commission, after the adoption of the offi-
cial map, to approve plats showing new streets or high-
ways or the widening of them. Before such approval is
given, a public hearing shall be held by the planning
commission, which hearing shall be advertised in an
official paper or in a newspaper of general circulation in
said municipality at least ten days before such hearing.
The planning commission may thereupon approve, mod-
ify and approve, or disapprove such plat. The approval
required by this section, or the refusal to approve, shall
take place within forty-five days from and after the
time of the submission of the plat for approval; other-
wise such plat shall be deemed to have been approved,
and the certificate of such municipality, as to the date
of the submission of the plat for approval and the failure
to take action thereon within such time, shall be issued
on demand and shall be sufficient in lieu of the written
endorsement or other evidence of approval herein re-
quired. The ground of refusal of approval of any plat
submitted shall be stated upon the records of such plan-
ning commission.

The ordinance or resolution authorizing the planning
commission to approve plats shall make it the duty of
some appropriate official or employee of said munici-
pality to file with the clerk or register of the county or
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counties in which said municipality is situated a certifi-
cate showing that said planning board has been so author-
ized, and shall specify the officer or employee of said
municipality who shall issue in its behalf the certificate
of failure to take action as aforesaid.

Section 9. Approval of Plats, Additional Requisites. —

Before the approval by the planning commission of a
plat showing a new street or highway or a widening
thereof, such plat shall also in proper cases show a park
or parks suitably located for playground or other recrea-
tion purposes. In approving such plats the planning
commission shall require that the streets and highways
shall be of sufficient width and suitably located to ac-
commodate the prospective traffic and to afford adequate
light, air and access of fire-fighting equipment to build-
ings, and to be co-ordinated so as to compose a con-
venient system; that the land shown on such plats shall
be of such a character that it can be used for building
purposes without danger to health; 1 and that the parks
shall be of reasonable size for neighborhood playgrounds
or other recreation uses. In making such determination
regarding streets, highways and parks the planning com-
mission shall take into consideration the prospective
character of the development, whether dense residence,
open residence, business or industrial.

Section 10. Record of Plats. —After the notice referred
to in section eight has been filed with the county clerk
or register, no plat of a subdivision of land showing a new
street or highway or a widening thereof shall be filed or
recorded in the office of the county clerk or register until
it has been approved by a planning commission which
has been empowered to approve such plats, and such
approval be endorsed in writing on the plat in such
manner as the planning commission may designate.
After such plat is approved and filed, subject, however,
to review by court as hereinafter provided, the streets,

1 “Of such a character that it can beused for building purposes without danger to health.”
These words, originally in New York Town Law, sec. 149n, were by the laws of 1929, chapter
605, substituted for a less accurate expression in the General City Law, as enactedin 1926.
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highways and parks shown on such plat shall be and
become a part of the official map of the municipality.

Section 11. Permit for Building in Bed of Mapped
Streets. For the purpose of preserving the integrity of
such official map, no permit shall hereafter be issued for
any building in the bed of any street or highway shown
or laid out on such map except as provided in this sec-
tion. If the land within such mapped street or highway
is not yielding a fair return, the board of appeals or
board of adjustment in any municipality 1 which has
established such a board having power to make vari-
ances or exceptions in zoning regulations shall have
power in a specific case, by the vote of a majority of its
members, to grant a permit for a building in such street
or highway which will as little as practicable increase
the cost of opening such street or highway, or tend to
cause a change of such official map, and such board may
impose reasonable requirements as a condition of grant-
ing such permit, which requirements shall be designed
to promote the health, convenience, safety and general
welfare of the community, and shall inure to the benefit
of the municipality. Such body shall refuse a permit
where the applicant will not be substantially damaged
by placing his building outside the mapped street or
highway.

In any municipality 1 in which there is no such board
of appeals or board of adjustment, the local legislative
body shall have the same powers and shall be subject
to the same restrictions. For this purpose such legisla-
tive body is hereby authorized to act as a discretionary
administrative or quasi-judicial body. When so acting
it shall not sit as a legislative body but in a separate
meeting and with separate minutes kept.

Before taking any action authorized in this section,
the board of appeals or board of adjustment or local
legislative body shall give a hearing at which parties in
interest and others shall have an opportunity to be heard.
At least fifteen days’ notice of the time and place of such

In Stateswith “ unincorporated”territory there may here be inserted thewords or county.
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hearing shall be published in an official publication of
said municipality or in a newspaper of general circula-
tion therein. Any such decision shall be subject to re-
view by certiorari issued out of a court of record in the
same manner and pursuant to the same provisions as
in appeals from the decisions of a board of appeals or a
board of adjustment upon zoning regulations.

Section 12. Improvements in Streets: Buildings not
on Mapped Streets. No public sewer or other munici-
pal street utility or improvement shall be constructed in
any street or highway until such street or highway is
duly placed on the official map. No permit for the erec-
tion of any building shall be issued unless a street or
highway giving access to such proposed structure has
been duly placed on the official map. Where the en-
forcement of the provisions of this section would entail
practical difficulty or unnecessary hardship, and where
the circumstances of the case do not require the struc-
ture to be related to existing or proposed streets or high-
ways, the applicant for such a permit may appeal from
the decision of the administrative officer having charge
of the issue of permits to the board of appeals or board
of adjustment in any municipality 1 which has estab-
lished a board having power to make variances or excep-
tions in zoning regulations, and the same provisions are
hereby applied to such appeals and to such board as are
provided in cases of appeals on zoning regulations. The
board may in passing on such appeal make any reason-
able exception, and issue the permit subject to condi-
tions that will protect any future street or highway lay-
out. Any such decision shall be subject to review by
certiorari issued out of a court of record in the same
manner and pursuant to the same provisions as in ap-
peals from the decisions of such board upon zoning regu-
lations. In any municipality 1 in which there is no such
board of appeals or board of adjustment the local legis-
lative body shall have the same powers and be subject
to the same restrictions, and the same method of court
review shall be available. For this purpose such legis-

In States with "unincorporated” territorythere may here beinserted the words orcounty.
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lative body is hereby authorized to act as a discretionary
administrative or quasi-judicial body. When so acting
it shall not sit as a legislative body, but in a separate
meeting and with separate notes kept. 1, 2

Section 13.3 Court Review regarding Plats. Any
person or persons, jointly or severally aggrieved by any
decision of the planning commission concerning such
plat, or any officer, department, board or bureau of the
municipality, may present to a court of record a peti-
tion, duly verified, setting forth that such decision is
illegal, in whole or in part, specifying the grounds of the
illegality. Such petition must be presented to the court
within thirty days after the filing of the decision in the
office of the commission.

Upon the presentation of such petition, the court may
allow certiorari directed to the planning commission in
order to review such decision of the planning commission,

Municipal Zoning Enabling Act, note 4, page 17.
2 Section 37 of the New York (State) General City Law, not made a part of this Model, is

follows:
“Section 37. Planning board, changes in zoning regulations. The body creating said

planning board is hereby authorized by ordinances or resolution applicable to the zoning
regulations of such city or any portion of such zoning regulations, to empower it, simultane-
ously with the approval of any such plat either to confirm the zoning regulations of the land
so platted as shown on theofficial zoning maps of thecity or to make any reasonable change
therein, and such board is hereby empowered to make such change. The owner of the land
shown on theplat may submit with the plat a proposed building plan indicating lots where
group houses for residences or apartment houses or local stores and shops are proposed to be
built. Such building shall indicate for each lot or proposed building unit the maximum
density of population that may exist thereo;
plan, if approved by the planning board, s!
regulations of theland shown on the plat with
body in said ordinance or resolution. Provide
a greater average density of population or co\

i and the minimum yard requirements. Such
iall modify, change or supplement the zoning
in the limitations prescribed by such legislative
d that for such landso shown there shall not be
jr of the land with buildings than is permitted
an theofficialzoning map. Such building planin thedistrict wherein such land lies as showni

shall not be approved by the planning board. its judgment the appropriate use of
adjoining land is reasonably safeguarded and such plan is consistent with the public welfare.
Before the board shall makeany change in the zoning regulations there shall bea public hear-
ingpreceded by the same noticeas in the case of the approval of theplat itself. On the filing
of the plat in the office of the county clerk or registrar such changes, subject, however, to
review by court as hereinafter provided, shall be and become part of the zoning regulatic
of the city, shall take the place of any regulations established by the board of estimate or
other legislative authority of the city, shall be enforced in the same manner and shall be
similarly subject to change,

Thissection, omitted by us, makes possible toa considerable extent the zoning of a new sub-
division at the time when the planning board, under its discretionary power of approval or
disapproval of the plat, influences the planning of the subdivision. This intimate union of
planning and zoning weregard as most advantageous. Of the many communities, however,
which have adopted the New York planning law none have made use of this section, and its
inclusion in that law seems to have limited its usefulness. For the present, therefor
notventure to urge its adoptic

Based on the New York (State) General City Law, section 38. We have substituted
correct heading for the mistaken one in the New York lav
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1

and prescribe therein the time within which a return
thereto must be made and served upon the petitioner’s
attorney, which shall not be less than ten days and may
be extended by the court. The allowance of the order
shall stay proceedings upon the decision appealed from.

The planning commission shall not be required to re-
turn the original papers acted upon by it, but it shall be
sufficient to return certified or sworn copies thereof or
of such portions thereof as may be called for by such
order. The return must concisely set forth such other
facts as may be pertinent and material to show the
grounds of the decision appealed from, and must be
verified.

If, upon the hearing, it shall appear to the court that
testimony is necessary for the proper disposition of the
matter, it may take evidence or appoint a referee to take
such evidence as it may direct, and report the same to
the court with his findings of fact and conclusions of
law, which shall constitute a part of the proceedings upon
which the determination of the court shall be made.
The court may reverse or affirm, wholly or partly, or
may modify the decision brought up for review.

Costs shall not be allowed against the planning com-
mission, unless it shall appear to the court that it acted
with gross negligence or in bad faith or with malice in
making the decision appealed from.

All issues in any proceeding under this section shall
have preference over all other civil actions and pro-
ceedings.

An Act to enable Counties to Preserve the In-
tegrity of Mapped County Highways, to De-
termine the Location of County Parks, and to
Co-ordinate Development within the County,
Using for These and Other Planning Purposes
a Planning Commission.

Section 1. Planning Commission, Creation and Ap-
pointment. The legislative body of any county may

COUNTY PLANNING ENABLING ACT.
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create a county planning commission of seven members.
The members of such commission shall be appointed by
the legislative body, one for one year, two for two years,
two for three years and two for four years, and there-
after their successors shall be appointed for the term of
three years after the expiration of the terms of their
predecessors in office.

Section 2. Master Plan, Co-operation with Local
Authorities and Advice to them. It shall be the duty
of the county planning commission to prepare a master
plan of the county showing existing and proposed streets
and highways included in or likely to be incorporated in
the county road system, together with the indication of
existing and proposed widths; existing and proposed
county parks, playgrounds, parkways and other recre-
ation places; existing and proposed county aviation
fields and other county open spaces; existing and pro-
posed sites for county buildings; and such other features
as may come wholly or partially within county jurisdic-
tion; and, in addition, similar elements of the plan ex-
isting and proposed within municipal and state jurisdic-
tion as have or are likely to bear an important relation
to the above county features. Such master plan shall be
a public record, but its purpose and effect shall be solely
as an aid to the planning board in the performance of
its duties.

It shall be the further duty of the commission to secure
so far as possible the co-operation of the municipalities
within the county in any matters whatsoever which may
concern the safeguarding of the county master plan, and
to advise the legislative body of the county with respect
to the formulation of development programs and bud-
gets for capital expenditures.

Section 3. Planning Commission, Employment of
Experts, Expenses. The county planning commission
shall have the power and authority to employ experts
and to pay such expenses as may be deemed necessary
for the making of the master plan and for the carrying
out of such other duties as are herein prescribed, except
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that such commission may expend only such sums as
may be appropriated by the legislative body of the
county, or be placed at its disposal through gift. The
making of the master plan shall be regarded as an essen-
tial preliminary study incidental to the later carrying
out of capital improvement projects over an indefinite
period of years.

Section 4. Master Plan, Further Provisions. Before
adopting the master plan, or any part of it or any amend-
ment thereof, the commission shall hold at least one pub-
lic hearing thereon, notice of the time and place of which
shall be given by one publication in a newspaper of gen-
eral circulation in the county. The adoption of the
plan or part or amendment thereof shall be by resolution
of the commission carried by the affirmative vote of not
less than two-thirds of the members of the commission.
The resolution shall refer specifically to the maps and
descriptive and other matter intended by the commission
to form the whole or part of the plan or amendment,
and the action taken shall be recorded on the map and
plan and descriptive matter by the identifying signature
of the secretary of the commission. An attested copy of
the master plan or of any amendments thereof shall be
certified to the legislative body of the county and to
the legislative body of every municipality contained
within the county. As an aid toward the co-ordination
of municipal plans with the county master plan it shall
be the duty of every municipality within the county to
file copies of its master plan or official map with such
county planning commission from time to time.

Section 5. Conferences with Local Authorities. —lt
shall also be the duty of such commission to confer from
time to time with governing bodies and planning com-
missions of municipalities in the county for the purpose
of guiding and accomplishing a co-ordinated, adjusted
and harmonious development of the county and of zon-
ing districts and of public improvements and utilities
which do not begin and terminate within the boundaries
of any single municipality, and which will, in accordance
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with the present and future needs of the county, best
promote the health, safety, morals, order, convenience,
prosperity and general welfare, as well as efficiency and
economy, in the process of development.

Section 6. Official Comity Map. The legislative
body of any county is hereby empowered, after receiving
the advice of the county planning commission, to adopt
and establish an official county map showing the high-
ways, parks, parkways and sites for public buildings or
works, including subsurface facilities other than state or
Federal projects, in the acquisition, financing or construc-
tion of which the county has participated or may be
called upon to participate. After the adoption and es-
tablishment of such map, as often as such legislative
body may deem it for the public interest, such body may
change or add to such map or any part thereof. Such
map is established to conserve and promote the public
health, safety, convenience and welfare. Before acting
thereon in the first instance, and before adopting any
amendments thereto, such legislative body, after notice
of time and place has been given by one publication for
each of three successive weeks in a newspaper of general
circulation in the county, and after written notice to
the official bodies and departments enumerated herein-
under, shall hold a public hearing thereon at which rep-
resentatives of the county planning commission, the
county departments, the municipalities in the county,
property owners and others interested therein shall be
heard. Before holding any such public hearing such
legislative body shall submit such proposed change or
addition to the county planning commission for its con-
sideration and advice, and shall fix a reasonable time
when such county planning commission may report
thereon, not, however, less than twenty days. Upon
receipt of such advisory report from the county planning
commission, or upon the failure of such commission to
report within the time limit so fixed, such legislative
body may thereupon act upon the proposed change or
addition, but any action adverse to the report of the
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county planning commission shall require the affirmative
recorded vote of the majority of all the members of such
legislative body. When approved in whole or in part by
the legislative body of any county, such county official
map or part thereof, including any such change or addi-
tion, shall be deemed to be binding upon the legislative
body of the county and the several county departments
thereof, and no expenditure of public funds by such
county for construction work, or the acquisition of land
for any purpose enumerated in section two, shall be
made except in accordance with such official map.

Section 7. Buildings in Bed of Mapped Highways.
No building shall be erected in the bed of a high-

way shown on the official county map unless a per-
mit is issued therefor by the legislative body of the
county. For this purpose such legislative body is hereby
authorized to act as a discretionary administrative or
quasi-judicial body. When so acting it shall not sit as
a legislative body, but in a separate meeting and with
separate minutes kept. In such a meeting such body
shall have power in considering the application for a
permit for a specific building, by a vote of a majority
of all its members, to grant a permit for a building in
such a highway which will as little as practicable in-
crease the cost of opening such highway or tend to
cause a change of such official map, and such body shall
impose reasonable requirements as a condition of grant-
ing such permit, which requirements shall be designed
to promote the health, convenience, safety and general
welfare of the public, and shall inure to the benefit of
the county. Before taking such action such body shall
give a public hearing at which parties in interest and
others shall have an opportunity to be heard. At least
ten days’ notice of the time and place of such hearing
shall be published in a newspaper of general circulation
in the county. Such body shall refuse a permit where
the land of the applicant within the mapped highway is
already earning a fair return, or where he will not be
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substantially damaged by placing his building outside
of the mapped highway. Any person aggrieved by any
decision of such body, or any department or officer of
the county, may present to a court of record a petition,
duly verified, setting forth that such decision is illegal,
in whole or in part, specifying the grounds of the ille-
gality. Such petition must be presented to the court
within thirty days after the filing of the decision in the
office of such body. Upon the presentation of such peti-
tion, the court may allow a writ of certiorari directed
to such body to review such decision, and shall prescribe
therein the time within which a return thereto must
be made and served upon the relator’s attorney, which
shall not be less than ten days and may be extended by
the court. The allowance of the writ shall not stay
proceedings upon the decision to be reviewed, but the
court may, on application, on notice to such body and
on due cause shown, grant a restraining order. Such
body shall not be required to return the original papers
acted upon by it, but it shall be sufficient to return certi-
fied or sworn copies thereof, or such portions thereof,
as may be called for by such writ. The return must
concisely set forth such other facts as may be pertinent
and material to show the grounds of the decision to be
reviewed, and must be verified. If upon the hearing it
shall appear to the court that testimony is necessary for
the proper disposition of the matter, it may take evi-
dence or appoint a referee to take such evidence as it
may direct and report the same to the court with his
findings of fact and conclusions of law, which shall con-
stitute a part of the proceedings upon which the deter-
mination of the court shall be made. The court may
reverse or affirm, wholly or partly, or may modify, the
decision brought up for review. Whoever shall construct
or begin the construction of such a building without a
permit shall be guilty of a misdemeanor, and shall for-
feit and pay a penalty of not more than one hundred
dollars for each day that work on such structure con-
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tinues. The county may also enjoin such construction
by action for injunction brought in any court of equity
jurisdiction, or may recover the said penalty by a civil
action in any court of competent jurisdiction.

An Act to Preserve the Integrity of Mapped State
Highways, to Determine the Location of State
Parks, State Public Reservations and Sites
for State Buildings, and to Co-ordinate the
Development of the State, using for These and

Other Planning Purposes a Planning Commis-
sion.

Section 1. Planning Commission, Creation and Ap-
pointment. A state planning commission, consisting of
five members, is hereby established. One of the mem-
bers shall be the commissioner or head of the state high-
way department, one shall be the commissioner or head
of the state park department, and the other three shall
be citizens not holding any other public office. The last
mentioned three members shall be appointed by the gov-
ernor, one for two years, one for three years and one for
four years, and thereafter their successors shall be ap-
pointed by the governor for the term of four years from
and after the expiration of the term of their predecessors
in office. One of the three last mentioned members shall
be designated as president by the governor, and each
of such three shall be paid an annual salary of
dollars.

Section 2. Master Plan. - It shall be the duty of
such commission to prepare a state master plan and
perfect the same from time to time. Such master plan
shall be adopted and amended by the majority vote of
such commission. It shall show existing and proposed
state highways, state parks, state parkways, state public
reservations, sites for state public buildings and state
airways and air terminals, and other state planning fea-
tures. Such master plan shall be a guide to such com-

STATE PLANNING ACT.
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mission in making recommendations to the departments
and bureaus of the state, and each department and
bureau is hereby required to request a report from such
commission before fixing the location or boundaries of
any state highway, state park, state parkway, state pub-
lic reservation or site for a state building. Such com-
mission shall, so far as possible, secure the co-operation
of adjacent states and of counties and municipalities
within the state in the co-ordination of their proposed
improvements with such state master plan. The com-
mission shall also advise the legislature with respect to
the formulation of development programs.

Section 3. Planning Commission; Advice to Local
Authorities and Commissions. It shall also be the duty
of such commission to advise the governing bodies and
planning commissions of counties and municipalities for
the purpose of guiding and accomplishing a co-ordinated,
adjusted and harmonious development of the state.

Section 4. Official Map, and Amendment of Same.
Such commission shall establish and adopt, and from
time to time amend, the state official map showing exist-
ing and proposed state highways, state parks and state
parkways. Such map shall be established to conserve
and promote the public health, safety, convenience and
general welfare. In making the official map the com-
mission shall locate and arrange state highways so that
they will best develop the resources of the state, and
state parks and state parkways, where they will be co-
ordinated, so far as practicable, with state and local
highways, and so that they will preserve natural scenery
and serve for an indefinite time the recreation needs of
the people. Before acting thereon in the first instance
and before adopting any amendment thereto, the com-
mission, after notice of time and place has been given
by one publication for each of three successive weeks in
a newspaper of general circulation throughout the state,
and after written notice to the departments and bureaus
of the state in any way connected or concerned with
proposed state highways, state parks and state park-
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ways, and to the governing bodies of counties and mu-
nicipalities wherein such proposed highways, parks and
parkways are located, shall hold a public hearing thereon,
at which all interested officials and property owners shall
be heard. Such official state map shall be binding upon
all departments, bureaus and administrative bodies of
the state, and no expenditure of public funds for con-
struction work or the acquisition of land shall be made
except in accordance with such official map. A specific
act of the legislature, however, shall be followed instead
of the official map, and the commission shall change the
official map accordingly without holding any public
hearing as to matters fully determined by such act of
the legislature.
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A. Report.

I agree in the main with my associates in the foregoing
recommendations for legislation. As model forms for
immediate and very general adoption they, for the most
part, go as far as seems presently warranted and practi-
cal. I have approached the problem from a different
angle, that of setting up suggested forms that will
more fully meet planning needs, even though some fea-
tures are untried and their adoption will have to await
an informed public opinion as to their practicality and
necessity. It is my hope that these new forms may be
tried out and perfected as the result of such application.
Progress in this direction may be slow, but it will come.
We are bound, sooner or later, to find a thoroughly effi-
cient and practical method of guiding the physical
development of the community.

Zoning is a part of planning and should logically be
included in any planning enabling act. In the past,
zoning has often been developed quite independently of
other phases of planning. There has been a separate
zoning enabling act and a separate zoning commission to
prepare the zoning plan. This has had advantages in
promoting the rapid spread of zoning, but it seems that

Robert Whitten

PART II OF APPENDIX D

SUGGESTIONS FOR MORE ADVANCED FORMS OF
PLANNING LEGISLATION.

Foreword.

The Combination of Planning and Zoning Powers.
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now, with a fuller appreciation of the need for general
planning and for its co-ordination with zoning, a com-
bined planning and zoning enabling act would be more
appropriate and effective.

By a single grant of the police powers of the State for
all the purposes of planning, including zoning, a much
more effective control can be secured. Building, front
yard and use regulations can be made to supplement
official map and subdivision control, and these latter
controls may in turn be used to produce better zoning.
It is particularly important in the unbuilt areas to secure
an intimate combination and correlation of all the police
power controls.

A considerable share of the present municipal tax
burden is the direct result of lack of planning and failure
to exercise effectively the police powers of the State in
guiding and controlling development. Often, through a
mistaken notion of protecting the interest of the indi-
vidual owner, undesirable street layouts and building
developments have been tolerated that have eventually
placed a heavy tax burden on all property owners. The
necessity for municipal economy is greater now than ever
before. There is no more promising field for effecting
permanent economies than in the thoroughgoing applica-
tion of zoning, street planning and subdivision control
powers. The development and use of private property
should be subjected to reasonable regulation in the inter-
est of orderly and planned community growth. This is
important, both in the interest of property owners gen-
erally and of the municipality.

Zoning regulations, while they do in some cases affect
adversely individual owners who otherwise would be able
to use their property with more profit to themselves, are,
nevertheless, justified as necessary in the community
interest and desirable in the interest of property owners
generally. In the early days of zoning it was argued that
the only just and legal method of accomplishing zoning
would be by condemnation rather than by police power
methods. The condemnation method was tried out in



1933.] HOUSE No. 1240. 139

a few cases and found to be utterly impracticable and
unsatisfactory. The tax burden that would be involved
in comprehensive zoning by eminent domain or condem-
nation methods is unthinkable.

Unless the regulation of land subdivision and develop-
ment can be accomplished by police power rather than
by eminent domain methods, there is no more prospect
of their general application than there was in the case of
zoning. One function of the undefined police power of
the State is doubtless that of accomplishing those essen-
tial community purposes which are not practical of ac-
complishment by other methods, and which can be
reasonably accomplished without undue hardship to the
individual when this hardship is measured in relation to
the importance of the public purposes to be served.
The reasonable regulation of land subdivision and develop-
ment clearly falls within this class.

Neighborhood Planning.

It is proposed that the planning commission, in addi-
tion to the exercise of control through the approval of the
subdivision plat, should have the power in proper cases
to establish a land development plan. This development
plan might include the area only of a single proposed sub-
division, or all the area deemed suitable for a neighbor-
hood unit. The development plan, in addition to includ-
ing the layout of building lots, streets and community
facilities, would include a building plan and set-back and
building regulations. These regulations would not neces-
sarily be included in deed restrictions or indicated on the
recorded plat, but would be police power regulations and
subject to modification from time to time by the planning
commission acting under general rules established by the
municipal council. These development plan regulations
might supersede the general zoning regulations for the
area included in such development district.

There is considerable justice in the thesis that acreage
should not be converted into urban building lots unless
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the owner agrees to set aside such streets, parks, open
spaces and sites for community services and facilities as
are essential to community life. Unless this is done the
burden of acquiring certain of these areas may be thrown
on the taxpayers of the municipality, while the profit cre-
ated by converting agricultural land into building lots is
retained by the owner or subdivider. It would seem that
the considerable margin between the price of agricultural
land and the price of this same land when subdivided
into prospective building lots should be devoted, first, to
the provision of those common facilities and improve-
ments that are essential to community living.

The proposed enabling act does not provide specifically
for an official street map, but does make it possible for
the council to adopt either a complete official map or an
official map or maps of specific street projects, and to
regulate through the planning commission or the board
of appeals the erection of buildings within the lines of
mapped streets. The council may also authorize the
planning commission to make adjustments or changes in
any such official maps.

A Planning Commission with Power.

The planning or correlating function is one that in
some respects should be on a par in independence within
its peculiar sphere with that of legislation and adminis-
tration. It is therefore proposed that in order that the
legislative body may avail itself of the suggested broad
planning powers a planning commission shall first be
created, and that this commission shall be granted suffi-
cient financial support and authority to enable it to act
intelligently, efficiently and effectively as the planning
agency of the municipality. 1 Unless the legislative body
is prepared to do this it is doubtful if the municipality

Official Street Map.

1 This principle is applied in the Standard Planning Enabling Act of the Department
Commerce.
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should be permitted to exercise such far-reaching control
over private property as is involved in zoning or in the
control of land development.

After the planning commission has prepared and
adopted a master plan, major projects deemed by the
commission to be in violation of such plan, or not in
accord with good planning practice, should not be author-
ized except by a four-fifths vote of the legislative body
or other public authority having jurisdiction. Surely a
check of this kind is appropriate and essential if any
degree of co-ordination is to be secured. 1

It is believed that the council in establishing zoning
and other planning regulations should authorize the plan-
ning commission to make changes in zoning maps, official
street maps, or land development plans. These powers
will in general be much more intelligently and satisfac-
torily exercised by the planning commission than by the
council.

In Boston there is a board of adjustment consisting of
twelve members. The state Legislature enacted the
Boston zoning regulations, and is sole authority for the
making of changes in the regulations themselves. The
Legislature could also change the zoning map, but in
practice it has not done so. All changes in the map have
been made by the board of adjustment acting under very
broad rules established by the Legislature. The city
council has nothing to do with zoning changes. This
method of zoning map changes by a board instead of by
the legislative body has worked well in Boston, and is
believed to secure better results than those usually secured
through the making of map changes by the council.

While the local legislative body is the logical authority
to enact a zoning ordinance and map, the detailed amend-
ment and adjustment of the map to meet changing condi-
tions should be left to the planning commission. In this
way those changes and adjustments can be based on
fundamental planning principles rather than on personal
or political considerations. The legislative body will, of

1 This principle is applied in the Standard Planning Enabling Act of the Department of
Commerce.
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course, retain the power to make any map change, even
though disapproved by the planning commission, but
such interference will probably be infrequent, and its
exercise should require a four-fifths or even a unanimous
vote of the legislative body.

It is believed that in small communities, instead of
having both a planning commission and a board of
appeals, it may be desirable to have the planning com-
mission act also as a board of appeals. It is proposed
that this should be permitted in the discretion of the
council. As between the council itself acting as a board
of appeals and the planning commission so acting the
latter is much to be preferred.

The proposed enabling act includes counties as well as
municipalities, and provides for county planning com-
missions and for the delegation of planning powers to
counties in substantially identical terms as in the case of
municipalities.

Except in New England, the county is becoming a more
and more important agency of local government. County
highways, parkways and regional park systems cannot be
planned efficiently by the various township, village and
city planning authorities. Such planning is bound to be
piecemeal and unsatisfactory.

In New England generally the county is weak and the
towns are strong. There the State rather than the county
is probably the natural agency for the planning of those
features that normally extend beyond town limits. In
the South the county is strong and the township weak or
non-existent. The county is usually governed by a small
commission elected at large. There the county is the
logical authority for regional planning outside of the
larger cities. In New York the townships and the counties
are, perhaps, equally strong. The county board of super-
visors is made up of the supervisors elected in each town.
The New England or weak system of county government

County Planning.
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has not been followed by other States; the county com-
missioner, or strong system, exists throughout the South
and in many northern and western States; the Newr
York system, with its equally strong town and county
government, exists in many northern and western States.
Many students of government believe that in general the
township is too small a unit for efficient and economical
administration of roads, schools and other matters.
However this may be, the advantage of the larger unit
for planning purposes, outside of cities and other incor-
porated urban communities, is obvious.

State officials are functioning throughout the State,
and have need for the long-term co-ordinated planning of
their activities. The highway system is an outstanding
example of the need for planning on a state-wide scale,
but there are various other fields in which the State is the
logical planning region. This is true of state parkways,
parks, forest and water supply reservations and state
buildings and institutions.

The motor age is directly responsible for the blighting
of the countryside. Filling stations, repair shops, lunch
stands, tourist camps, summer colonies, billboards and
sporadic and sprawling urban developments are playing
havoc with the charm and beauty of many of our country
highways.

The natural beauty of the rural road is a priceless
community and national asset that should be preserved
and cherished. The natural beauty of the countryside
has a recreational value to those who travel along the
highway equal or in many cases superior to that of a park-
way built at great public expense.

Moreover, the present unregulated and disorderly road-
side development is destructive of property values, and is
a serious handicap to the safe and efficient use of the

State Planning.

Highway Planning.
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highway. By control of the development along the rural
highway many traffic dangers and unnecessary interrup-
tions can be avoided, the natural park-like character of
the highway preserved, and the appropriate and orderly
use of adjacent property promoted and its value
protected.

The motor age has also created the need for the modern
highway or expressway. The type and volume of present-
day traffic require different highway facilities from those
adequate and suitable in former days. It is now recog-
nized that every large metropolitan community needs a
limited number of expressways and parkways, and that
these are necessary not only to prevent congestion and
the slowing down of the business and life of the commu-
nity, but in order to prevent the blighting of the residence
sections.

Many state and county highways constructed during
the past ten years have gradually become less and less
adequate for the purpose of motor travel because of the
uncontrolled development of the highway frontages.
Clusters of filling stations and other business uses have
created bottle-necks for through traffic. The subdivision
of adjacent lands, the opening of numerous intersecting
streets, and the creation of blind corners by building
operations have tended to give the former open highway
the characteristics and disadvantages of a narrow village
street.

In some instances a by-pass highway has been con-
structed around a community'- -with a view to avoiding
the slowing down of traffic incident to a built-up city
street. In a few years, however, a shoe-string building
development along the new route has created the same
undesirable traffic conditions to avoid which was a chief
purpose of the construction of the by-pass.

The enormous expenditures that are being made for
state and county highways cannot be justified unless
these investments are protected by some continuing
control of the uses of the abutting land. Some way
should be found to give state and county highway plan-
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ning authorities power to regulate the location of enter-
ing streets and driveways; to establish set-back or front
yard lines; to segregate and regulate filling stations,
garages, lunch stands, outdoor advertising signs and
other uses of property; to regulate the subdivision of
land; and generally to promote an appropriate, orderly
and co-ordinated development of lands along or adjacent
to such highways.

The state and county highways comprise most of the
major highway mileage. It is very important, therefore,
that authorities responsible for the planning of these
highways should be given adequate power, both to plan
and to preserve the integrity of the plan.

It is believed that in preparing a plan and ordinance
for the control of development along county or state
highways the county or state planning commission might
proceed somewhat as follows:

It would go far enough with its general planning sur-
veys to prepare, with the co-operation of the highway
department, a comprehensive highway plan. This would
include a complete system of major highways, express-
ways and parkways, both existing and proposed.

The desired widths and cross sections for the various
highways would be determined. Treatment at intersec-
tions would be carefully considered. A careful study and
map would be prepared of existing buildings, uses and
conditions along each highway. As a result, maps and
regulations would be prepared for submission to the leg-
islative body, providing for an orderly segregation and
arrangement of buildings and uses along the highways.
The maps would carefully delimit the areas in which
business uses would be permitted, and would fix building
set-back or front yard lines in all appropriate cases. The
regulations would in proper cases reasonably restrict the
number or location of side roads and private driveways
entering the central roadway. They would be particu-
larly directed to so control the close building up of the
occasional small centers of business or residence that
they would not become bottle-necks for through traffic.
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Perhaps it would be desirable to prepare and file maps
showing set-back or front yard lines along all the high-
ways shown in the plan. Such building lines might be
for the purpose of keeping the buildings back from the
noise, fumes and dust of the central roadway; ofaffording
better access of light and air; of facilitating access to the
buildings without inconvenience or danger to the use of
the highway; of preserving the attractiveness of the
highway; and of conserving the use and value of all
property fronting on the highway.

These regulations would also be directed toward pre-
serving the natural beauty of the countryside and of
scenic and historic places. To this end they might
restrict or prohibit billboards erected within the view of
travelers on the highway. This degree of regulation
seems reasonable because of the very great value to the
public of the unspoiled countryside. To prevent a farm
owner from leasing a site for billboard use does not ma-
terially interfere with the normal enjoyment of his
property, while its use for billboard purposes does destroy
a great public recreational asset, important to the health
and comfort of the traveling public. At the same time,
the location of billboards in these scenic locations tends
to lower the value of adjacent farms for residence, sum-
mer hotel and private estate purposes.

The regulations accompanying the plan should prevent
the erection of buildings within the lines of the mapped
highways or beyond the established set-back lines, except
on special permit issued by the planning commission under
rules designed to alleviate unnecessary hardship to owners
in appropriate cases where such relief can be granted
without serious injury to the intent and purpose of the
official highway plan.

Correlation of Municipal, County and State
Planning.

The problem of correlating the activities of municipal,
county and state planning commissions presents serious
difficulty. Typical problems are those of municipal
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boundary streets in zoning, and of the state highway
within the county, or the county highway within the
municipality.

It is proposed to give the county planning commission
power to adjust and harmonize conflicting municipal
planning regulations near municipal boundaries.

In the case of a county highway plan involving the
regulation of development on abutting frontages, it is
proposed that it shall be the duty of the planning com-
mission of any municipality in which such a mapped
highway is located: (1) to incorporate such highway in
the official map of the municipality, and (2) to adjust
and harmonize the local zoning and planning regulations
with the county regulations governing the highway
frontages. Similar provision is made for the adjustment
of county highway plans and regulations to those of the
State.

It is proposed that the various planning commissions,
before submitting any plan or regulation affecting the
plans of any other planning authority, shall make written
request to such planning authority to submit its recom-
mendations in regard to such proposed plan or regulation.

The attempt is made to limit the planning powers of
the county within a municipality having a planning com-
mission to such plans and regulations as are necessaiy to
protect broad county interests extending beyond the
limits of a single municipality, such as main highways
and parkways, drainage, water supplies, airports and
county buildings and grounds.

The experience of England should teach us that a con-
siderable measure of expert administrative supervision of
the financial, sanitary and planning activities of local
governments is necessary not only to efficiency but also
to the strength, vigor and essential independence of the
local governments themselves. That quality of trained
administrative supervision has been slow to develop in

Local Self-Government.
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this country. No forms are here suggested for its appli-
cation. When it does come it will permit a more effective
correlation of planning as between the various local
authorities, as well as a greater confidence that the broad
planning powers granted the local authorities will be
exercised with fairness to all parties, both public and
private.

One great handicap to the efficiency of local govern-
ment and local planning, especially in metropolitan com-
munities, is the great number of overlapping governmental
units and the facility with which small municipal units
may be set up. A number of owners of large estates
incorporate their holdings as a village in order that they
may adopt a zoning ordinance, or to secure modifications
of an existing zoning ordinance, or to secure relief from
certain town taxes, or for other similar reasons. Or the
developer of a large tract of land secures its incorporation
in order to be relieved of the planning control of the
adjacent city; in order to assess the costs of street im-
provements on the lot purchasers; or for other reasons
but remotely related to a logical determination of the
areas of local government. Some measure of state ad-
ministrative supervision of the creation and boundaries of
municipalities would be very helpful to sound planning
control.

In general, the areas that form the most appropriate
municipal or regional governmental units are also the
areas most appropriate for planning purposes. In many
cases existing political boundaries of cities, villages,
counties and states are far from being the most suitable
for general governmental purposes, and in like measure
are they ill adapted for planning purposes. Neverthe-
less, they exist, and until changed or supplemented must
be used for planning purposes.

The large metropolitan area is a striking example of
failure to provide a governmental authority coterminous
with the community of interest to be served. Until such

Regional Planning
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a metropolitan authority is set up, neither planning nor
many other peculiarly metropolitan governmental func-
tions can be effectively carried out. A metropolitan plan-
ning commission may be the necessary forerunner of a
metropolitan governmental organization, but it cannot
function efficiently until such organization is achieved.

In many cases a county planning commission can
co-ordinate the planning of two or more adjoining munici-
palities. This will generally be more effective than an
attempt to set up a joint planning authority.

Similarly the state planning commission can co-ordinate
the planning of two or more counties, and this may be
more effective than a regional planning commission that
must act without the backing of any regional government.

No enabling act is proposed for the creation of regional
planning authorities. In many States the proposed
municipal, county and state planning commissions will
meet all planning needs. In a State where it seems desir-
able to create one or more metropolitan or regional
commissions the special requirements of the situation
can probably best be met by a specially drawn enabling
act, rather than by attempting to adapt the provisions
of a model regional planning enabling act.
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I

An Act to provide for the Preparation and En-
forcement of Co-ordinated Plans for the
Physical Development of Municipalities and
Counties.

Section 1. Grant of Power. The legislative body
of any municipality or county 1 is hereby authorized and
empowered to provide for the preparation and enforce-
ment of co-ordinated plans for the physical development
of such municipality or county. For this purpose such
body may, in such measure as is deemed reasonably
necessary in the interest of health, safety, morals and
the general welfare, regulate and restrict the location
and use of buildings, structures and land for trade, in-
dustry, residence or other purposes; the height, number
of stories, size, construction and design of buildings and
other structures; the size of yards, courts and other
open spaces on the lot; the density of population; the
set-back of buildings along streets, highways, park or
public water frontages; the subdivision and development
of land; the erection of buildings within the lines of
streets, highways or parks shown on an official map;
and the erection of buildings on lots abutting on unap-
proved streets.

For the purposes of any of such regulations such legisla-
tive body may divide the municipality or county or any
portion thereof into districts of such number, shape and
area, or may establish such official map or maps, or
development plans of the whole or any portion of the

B. Legislative Forms.

A COMBINED PLANNING AND ZONING ENABLING ACT
FOR MUNICIPALITIES AND COUNTIES.

1 The phrase "legislative body of any municipality or county” will need to be modified
in most States to meet the actual conditions as to kinds of political subdivisions to whom
planning powers should be given. In New England, for reasons already stated, the county
should not be included, and in the case of the New England town it will be necessary to
determine whether the town board or the town meeting or a combination of the two should
be substituted for "legislative body.” In many States it may be undesirable to give plan-
ning powers to townships or to certain other classes of municipal corporations.
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area of such municipality or county, as may be deemed
best suited to carry out the purposes of this act.

All such regulations shall be worked out as parts of a
comprehensive plan for the physical development of such
municipality or county, and shall be designed, among
other things, to encourage the most appropriate use of
land throughout the municipality or county; to lessen
traffic accidents; to secure safety from fire; to provide
adequate light and air; to prevent overcrowding of land;
to promote a wholesome and agreeable home environ-
ment; to prevent the development of unsanitary areas
for housing purposes; to secure a well articulated and
adequate street and highway system; to preserve the
integrity of officially approved plans; to promote a co-
ordinated development of the unbuilt areas; to encour-
age the formation of neighborhood or community units;
to secure an appropriate allotment of land area in new
developments for all the requirements of community life;
to conserve natural beauty and other natural resources;
and to facilitate the adequate provision of transporta-
tion, water, sewerage and other public utilities and re-
quirements.

Section 2. Creation of Planning Commission. —ln
order to avail itself of the powers conferred by this act,
such legislative body shall create a planning commission
of three members to be appointed by the mayor or chief
executive officer of the municipality or by the legislative
body of the county, with authority to remove any mem-
ber of the commission for cause and after public hearing.
Of the members of the commission first appointed one
shall hold office for the term of two years, one for the
term of four years, and one for the term of six years from
and after his appointment. Their successors shall be
appointed for the term of six years from and after the
expiration of the term of their predecessors in office. If a
vacancy shall occur otherwise than by expiration of term,
it shall be filled by appointment for the unexpired term.
The mayor or chief executive officer of the municipality,
or the legislative body of the county, shall designate the
member of the said planning commission to act as chair-
man thereof. Such commission shall have the power
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and authority to employ experts and a staff, and to pay
for their services and such other expenses as may be
necessary and proper, not exceeding, in all, the appropri-
ation that may be made for such commission. Such leg-
islative body shall provide the funds, equipment and
accommodations necessary for the work of the commis-
sion.

Section 3. General Powers and Duties of Commission;
Master Plan. It shall be the function and duty of such
commission to prepare and adopt a master plan for the
physical development of the municipality or county.
Such plan with the accompanying maps, charts and de-
scriptive matter shall show the commission’s basic rec-
ommendations for the development of the municipality or
county. Such commission may from time to time amend
such master plan. Before the adoption of such plan or of
any amendment thereto the commission shall hold a pub-
lic hearing thereon. The term “official” map or plan, as
elsewhere used in this act, shall not be deemed to include
the master plan.

Subsequent to the adoption of such master plan, no
new or basically altered street, park or other public way,
ground or open space, or public building or structure, or
public utility or terminal, shall be constructed or author-
ized by any public authority in such municipality or
county until such project shall have been submitted to such
commission and shall have been approved by such com-
mission as being consistent with good planning practice:
provided, that in case of disapproval of such project such
commission shall communicate its reasons to the legisla-
tive body or other public authority having jurisdiction,
and such body or authority shall have the power to
overrule such disapproval by a recorded vote of not less
than four fifths of its entire membership; and provided,
further, that the failure of such planning commission to
act within sixty days from and after the date of the
official submission of such project to it shall be deemed
to constitute an approval thereof. 1

1 This suspensive veto of the planning commission is based on the provisions of the De-
partment of Commerce, Standard Planning Enabling Act, section 9.
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All public officials shall upon request furnish to such
commission within a reasonable time such available in-
formation as it may require for its work. The commis-
sion, its members, officials and employees in the per-
formance of their function may enter upon any land
and make examinations and surveys and place and main-
tain necessary monuments and marks thereon. In gen-
eral, the commission shall have such powers as may be
necessary to enable it to fulfill its functions, promote
municipal or county planning, or carry out the purposes
of this act.

Section 4. Development Program. —lt shall also be
the duty of such planning commission to prepare and
keep up to date a long-term development program of
major improvement projects for such municipality or
county. The various municipal or county departments
and officials shall prepare and submit to such planning
commission their proposals for major projects. It shall
be the duty of such planning commission to co-ordinate
such plans and proposals with each other and with the
general plans of such commission, and as a result to sub-
mit to such legislative body a report at least once every
two years showing such commission’s recommendations
and program for improvement projects covering a period
of at least five years. Before submitting such report
such commission shall hold a public hearing thereon.

Section 5. Adoption and Change of Regulations and
Maps. Before enacting any original regulation or offi-
cial map or plan under section one of this act the legis-
lative body shall have received a report from the planning
commission embodying its recommendations in regard
thereto. This report shall not be made until the com-
mission has made a careful investigation of all pertinent
facts and is convinced that the plans or regulat ons rec-
ommended by it will fit in with a comprehensive plan for
the physical development of the municipality or county.
Before making such report the commission shall hold a
public hearing on its proposed tentative plans and rec-
ommendations.

Such regulations and official maps or plans may be
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amended or changed from time to fine by the legislative
body after receiving a report thereon from the planning
commission. Before making a report to the legislative
body on any such amendment the planning commission
shall hold a public hearing thereon. If such report dis-
approves the amendment, such amendment shall not be-
come effective except by the favorable vote of four fifths
of the members of the legislative body.

The legislative body shall by such regulations author-
ize and empower the planning commission, under general
rules therein contained, to make adjustments and changes
in official maps or plans and in zoning maps or district
boundaries. No such adjustment or change shall be
made by the planning commission until after a public
hearing has been held thereon. In case, however, of a
protest against such adjustment or change duly signed
and acknowledged by the owners of twenty per cent or
more, either of the area of the lands included in such
proposed change, or of the area of the land immediately
adjacent thereto, extending feet therefrom, or of
the area of the land directly opposite thereto, extending

feet from the street frontage of such opposite
land, such amendment shall not become effective except
by the unanimous vote of the members of the planning
commission.

Section 6. Land Subdivision and Development. The
legislative body, in the exercise of its authority to regu-
late the subdivision and development of land, shall, under
general rules contained in such regulations, authorize the
planning commission, after public hearing, to approve
subdivision plats and to establish land development plans.
Any such land development plan may include such tract
or tracts of land as may be deemed appropriate to form
a neighborhood unit. The lands so included shall con-
stitute a land development district. Such plan shall
determine the areas to be set aside for street, park or
other common open space, or for neighborhood services
or facilities, and may determine the character of utilities
and improvements to be installed before a subdivision
plat may be recorded or before buildings may be erected-
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Such plans may supersede in whole or in part existing
zoning or building regulations. Any such land develop-
ment plan may, under general rules established by such
legislative body, be adjusted or changed from time to
time, after public hearing, by the unanimous vote of
the members of such planning commission.

Section 7. Limitation and Co-ordination of Munici-
pal, County and State Regulations. A county legislative
body acting under the provisions of this act shall, within
the area of any municipality that has established a plan-
ning commission under the provisions of this act, limit
such action to such regulations and official plans as are
deemed necessary to protect those broad county inter-
ests that extend beyond the limits of a single munici-
pality, such as main highways and parkways, drainage,
waterways, water supplies, airports and county buildings
and grounds.

A county planning commission, after preparing a mas-
ter plan, shall specify the classes of projects basic to
such plan, and such projects only shall be required to be
submitted to such commission under section three of this
act. Any such project thus required to be submitted to
such county commission need not also be submitted to
a municipal commission, as provided in said section three.

Where such county legislative body has established
an official highway map and plan and regulations govern-
ing the use and improvement of property fronting on
such highways, the planning commission of any munici-
pality within which any such highway is located shall
have the power and duty to incorporate such official
county highway plan, or any duly approved amendment
thereof, as a part of any official street plan of such mu-
nicipality, and to make, after public hearing, such changes
and adjustments in any plans'and planning regulations
of such municipality as are deemed necessary to har-
monize them with such county plans and regulations.

If a state planning commission has been created, and
an official state highway plan and regulations governing
the use and improvement of property fronting on such
highways and parkways have been established by law,
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the planning commission of any municipality or county
within which any such highway or parkway is located
shall have the power and duty to incorporate such official
state highway plan, or any duly approved amendment
thereof, as a part of any official street or highway plan
of such municipality or county, and to make, after public
hearing, such changes and adjustments in any plans and
planning regulations of such municipality or county as
are deemed necessary to harmonize them with such state
plans and regulations.

County land subdivision and development regulations
shall not apply generally within any municipality having
a planning commission authorized to approve subdivision
plats and to establish development plans. But where
the area included in any such plat or plan is partly within
such municipality and partly outside the boundaries of
any municipality having such a planning commission,
the county legislative body may give such county plan-
ning commission exclusive authority to approve such plat
or to establish and amend such development plan. Where
the area included in any such plat or plan is within five
hundred feet of a highway, parkway or other area in-
cluded on an official county map, such plat or plan shall
be subjected to the co-ordinate jurisdiction of such county
planning commission to such extent as such county plan-
ning commission shall deem necessary to protect county
interests.

The county planning commission shall, on the appli-
cation of the planning commission of any municipality,
after public hearing, adjust, amend and harmonize the
zoning, official map or other planning regulations appli-
cable to any lands or premises on both sides of the
boundary line of such municipality and within one thou-
sand feet of such boundafy line.

Before submitting any original regulation, official map
or plan to the legislative body, as provided in section
five, and before approving any amendment thereof, the
planning commission shall make a written request for its
recommendations thereon directed to the planning com-
mission of the state, or of any municipality or county
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whose planning regulations or official plans are related
to or affected by such proposed regulation, plan or
amendment.

Section 8. Appeals and Variances. —ln order to
avail itself of the powers conferred by this act, such
legislative body shall create a board of appeals of three
members to be appointed by the mayor or chief execu-
tive officer of such municipality, or by the legislative
body of such county, with authority to remove any mem-
ber of the board for cause and after public hearing. Of
the members of the said board first appointed one shall
hold office for the term of two years, one for the term of
four years, and one for the term of six years from and
after his appointment. Their successors shall be ap-
pointed for the term of six years from and after the ex-
piration of the term of their predecessors in office. If a
vacancy shall occur otherwise than by expiration of term
it shall be filled by appointment for the unexpired term.
The mayor or chief executive officer of such municipality,
or the legislative body of such county, shall designate
the member of the said board to act as chairman thereof.

The board of appeals shall have the following powers;
(1) to hear and decide appeals where it is alleged there is
error in any order, requirement, decision or determina-
tion made by an administrative officer in the enforcement
of any regulation adopted pursuant to this act; (2) to
hear and decide applications for special exceptions to
the terms of any such regulation upon which such board
is required to pass under rules established by such regu-
lation ; (3) to authorize upon application in specific cases
such variance from the terms of any such regulation as
will not be contrary to the public interest, where, owing
to special conditions, a literal enforcement of the pro-
visions of such regulation will result in practical difficulty
or unnecessary hardship, and so that the spirit of such
regulation shall be observed, public safety and welfare
secured, and substantial justice done.

The board of appeals shall adopt rules in accordance
with the provisions of any regulations adopted pursuant
to this act. Meetings of the board shall be held at the
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call of the chairman, and at such other times as the board
may determine. Such chairman, or in his absence the
acting chairman, may administer oaths and compel the
attendance of witnesses. All meetings of the board shall
be open to the public. The board shall keep minutes of
its proceedings, showing the vote of each member upon
each question, or, if absent or failing to vote, indicating
such fact, and shall keep records of its examinations and
other official actions, all of which shall be immediately
filed in the office of the board and shall be a public
record.

Appeals to the board of appeals may be taken by any
person aggrieved or by any officer, department, board or
bureau of the municipality affected by any decision of
the administrative officer. Such appeal shall be taken
within a reasonable time, as provided by the rules of the
board, by filing with the officer from whom the appeal
is taken and with the board of appeals a notice of appeal
specifying the grounds thereof. The officer from whom
the appeal is taken shall forthwith transmit to the board
all the papers constituting the record upon which the
action appealed from was taken.

An appeal stays all proceedings in furtherance of the
action appealed from, unless the officer from whom the
appeal is taken certifies to the board of appeals, after
the notice of appeal shall have been filed with him, that
by reason of facts stated in the certificate a stay would,
in his opinion, cause imminent peril to life or property.
In such case proceedings shall not be stayed otherwise
than by a restraining order which may be granted by
the board of appeals or by a court of record on applica-
tion on notice to the officer from whom the appeal is
taken and on due cause shown.

The board of appeals shall fix a reasonable time for
the hearing of the appeal or other matter referred to it
and give public notice thereof, as well as due notice to
the parties in interest, and decide the same within a
reasonable time. Upon the hearing any party may ap-
pear in person or by agent or by attorney.

In exercising its powers such board may, in conformity
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with the provisions of this act, reverse or affirm, wholly
or partly, or may modify the order, requirement, de-
cision or determination appealed from, and may make
such order, requirement, decision or determination as
ought to be made, and to that end shall have all the
powers of the officer from whom the appeal is taken and
may issue or direct the issue of a permit.

The concurring vote of all the members of the board
shall be necessary to reverse any order, requirement, de-
cision or determination of any such administrative offi-
cial, or to decide in favor of the applicant on any matter
upon which it is required to pass under any such regu-
lations, or to effect any variation in such regulations.
The grounds of every such determination shall be stated.

Such legislative body may authorize the planning com-
mission to act as the board of appeals under any or all
regulations adopted pursuant to this act.

Section 9. Court Review. Any official, department
or board of such municipality or county, or any person
or persons jointly or severally aggrieved by any decision
of such board of appeals or of such planning commission
when acting as a board of appeals or acting in any ca-
pacity not subject to review by a board of appeals, may
present to a court of record a petition, duly verified,
setting forth that such decision is illegal, in whole or in
part, and specifying the grounds of the illegality. Such
petition must be presented to the court within thirty
days after the filing of the decision in the office of such
body. Upon the presentation of such petition, the court
may allow a writ of certiorari directed to such body to
review such decision, and shall prescribe therein the time
within which a return thereto must be made and served
upon the relator’s attorney, which shall not be less than
ten days and may be extended by the court. The allow-
ance of the writ shall not stay proceedings upon the
decision to be reviewed, but the court may, on applica-
tion, on notice to such body and on due cause shown,
grant a restraining order. Such body shall not be re-
quired to return the original papers acted upon by it,
but it shall be sufficient to return certified or sworn copies
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thereof or such portions thereof as may be called for by
such writ. The return must concisely set forth such
other facts as may be pertinent and material to show
the grounds of the decision to be reviewed, and must be
verified. If upon the hearing it shall appear to the court
that testimony is necessary for the proper disposition of
the matter, it may take evidence or appoint a referee to
take such evidence as it may direct and report the same
to the court with his findings of fact and conclusions of
law, which shall constitute a part of the proceedings upon
which the determination of the court shall be made. The
court may reverse or affirm, wholly or partly, or may
modify, the decision brought up for review. Costs shall
not be allowed against the board of appeals or planning
commission unless it shall appear to the court that such
board or commission acted with gross negligence or in
bad faith or with malice in making the decision appealed
from. All issues in any proceeding under this section
shall have preference over all other civil actions and
proceedings.

Section 10. Recording of Plats. —No plat of a sub-
division of land located in a municipality or county
which has a planning commission authorized to approve
such plat under section six of this act shall be submitted
for record or recorded in the office of the county clerk or
register of deeds until it has been approved by such
planning commission and such approval has been en-
dorsed in writing on such plat in such manner as the
planning commission may designate.

Section 11. Penalties for Transferring Lots in Unap-
proved Subdivisions.1 Whoever, being the owner or
agent of the owner of any land located within a sub-
division subject to approval of such planning commission
under section six of this act, transfers or sells any land
by reference to or exhibition of or by other use of a plat
of a subdivision, before such plat has been approved by
the planning board and duly recorded or filed in the
office of the county clerk or register of deeds, shall for-
feit and pay a penalty of one hundred dollars for each

Based on section 16 of Department of Commerce Standard Act
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lot or parcel so transferred or sold, and the description
of such lot or parcel by metes and bounds in the instru-
ment of transfer or other document used in the process
of selling or transferring shall not exempt the transaction
from such penalties or from the remedies herein provided.
The municipality or county may enjoin such transfer or
sale or agreement by action for injunction brought in
any court of equity jurisdiction, or may recover the said
penalty by a civil action in any court of competent juris-
diction.

Section 12. Enforcement and Remedies. Such legis-
lative body may provide by ordinance for the enforce-
ment of this act and of any ordinance or regulation made
thereunder. A violation of this act or of such ordinance
or regulation is hereby declared to be a misdemeanor,
and such local legislative body may provide for the pun-
ishment thereof by fine or imprisonment, or both. It is
also empowered to provide civil penalties for such vio-
lation.

In case any building or structure is erected, con-
structed, reconstructed, altered, repaired, converted,
maintained or used, or any land is used, subdivided or
developed in violation of this act or of any ordinance
or other regulation made under authority conferred
hereby, the proper local authorities of the municipality
or county, in addition to other remedies, may institute
any appropriate action or proceedings to prevent such
unlawful erection, construction, reconstruction, altera-
tion, repair, conversion, maintenance, subdivision or de-
velopment; to restrain, correct or abate such violation;
to prevent the occupancy of said building, structure or
land; or to prevent any illegal act, conduct, business or
use in or about such premises.

No building permit shall be issued by any official un-
less the building and the proposed use thereof conform
to all regulations adopted pursuant to this act.

Section 13. Conflict with Other Laws. Wherever
the regulations made under authority of this act require
a greater width of size of yards, courts or other open
spaces, or require a lower height of building or less num-
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her of stories, or require a greater percentage of lot to be
left unoccupied, or impose other higher standards than
are required in any other statute or local ordinance or
regulation, the provisions of the regulations made under
authority of this act shall govern. Wherever the pro-
visions of any other statute or local ordinance or regula-
tion require a greater width of size of yards, courts or
other open spaces, or require a lower height of building
or a less number of stories, or require a greater percent-
age of lot to be left unoccupied, or impose other higher
standards than are required by the regulations made
under authority of this act, the provisions of such statute
or local ordinance or regulation shall govern.

An Act to provide for the Preparation and En-
forcement of Co-ordinated Plans for the
Physical Development of the State.

STATE PLANNING ACT.

Section 1. Creation of State Planning Commission.
A state planning commission consisting of three mem-

bers is hereby established. The members of such com-
mission shall be appointed by the governor, with author-
ity to remove any member of such commission for cause
and after public hearing. Of the members of the com-
mission first appointed one shall hold office for the term
of two years, one for the term of four years, and one
for the term of six years from and after his appointment.
Their successors shall be appointed for the term of six
years from and after the expiration of the term of their
predecessors in office. If a vacancy shall occur other-
wise than by expiration of term it shall be filled by
appointment for the unexpired term. The governor shall
designate the member of the said planning commission
to act as chairman. Such commission shall have the
power and authority to employ experts and a staff, and
to pay for their services and such other expenses as may
be necessary and proper, not exceeding, in all, the appro-
priation that may be made for such commission.

Section 2. General Powers and Duties. —lt shall be
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the duty of the state planning commission to prepare or
co-ordinate plans for the physical development of the
state in so far as such development may be appropriately
directed or influenced by state agency. It shall, among
other things

1. Prepare and adopt plans for complete systems of
state or regional highways, expressways, parkways, parks,
water supply and forest reservations and airways and
air terminals.

2. Advise with the various state departments and
bureaus and with local authorities and individuals, with
a view to the co-ordination of all physical development
plans, from whatever source originating, that are related
to state activities.

3. Make surveys of rural land utilization with a view
to the determination, among other things, of the areas
suitable for field crops, for reforestation, for watershed
protection, for recreation, for summer residence, and for
urban expansion.

4. Draft for submission to the legislature such regu-
lations affecting the use and development of property as
are deemed reasonable and necessary in the interest of
orderly and co-ordinated development, of preserving the
integrity of officially approved plans, or of conserving
the natural resources of the state.

All public officials shall upon request furnish to such
commission within a reasonable time such available in-
formation as it may require for its work. The commis-
sion, its members, officials and employees in the per-
formance of their functions, may enter upon any land
and make examinations and surveys and place and
maintain necessary monuments and marks thereon. In
general, the commission shall have such powers as may
be necessary to enable it to fulfill its functions, promote
state planning, or carry out the purposes of this act.

Every state department, board or official, before re-
questing a legislative or executive approval of a plan
or the authorization of an appropriation for a major
public improvement related to or affected by any general
plan or plans prepared under authority of this act, or
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before requesting a change of use or disposition of real
property owned by the state or in which the state has an
interest, shall make a written request to such planning
commission for its recommendations, and shall give such
commission a reasonable opportunity to study and make
its recommendations thereon.

Section 3. Official State Highway Plan. The state
planning commission shall prepare and submit to the
legislature for adoption plans for a system of existing
and proposed state highways and parkways, together
with regulations essential to promote an appropriate,
orderly and co-ordinated development of lands along or
adjacent to such highways and parkways. Such plans
and regulations shall be designed to promote health,
safety and the general welfare; to facilitate the move-
ment of through traffic; to provide for the accommoda-
tion of local traffic, cross traffic and traffic to and from
the abutting frontages; to establish front yard or set-
back lines along abutting frontages; to regulate the loca-
tion of filling stations, garages, lunch stands, outdoor
advertising signs and other uses of property along the
adjacent frontages; to regulate the subdivision of land
along or adjacent to such highways and parkways; and
to conserve scenic and historic places and the natural
beauty of the countryside. Such plans and regulations
may be adjusted to the varying conditions throughout
the state and to the character of existing official plans
and regulations in force in any county or municipality.
Before approving of such plans and regulations for sub-
mission to the legislature the planning commission shall
hold a public hearing thereon. Such plans and regula-
tions when approved by the legislature shall be known as
the official state highway plan.

Such official state highway plan may be amended or
supplemented from time to time by the legislature after
receiving a report thereon from the planning commission.
Before making a report to the legislature on any such
amendment the planning commission shall hold a public
hearing thereon. Such official state highway plan may
also be amended from time to time by such planning



1933.] HOUSE No. 1240. 165

commission after public hearing on an express finding by
it that such amendment is necessary (1) on account of
changed conditions, or (2) to meet more fully any one or
more of the purposes stated above in the first two sen-
tences of this section.

Such official state highway plan shall be binding on
all departments, bureaus and administrative bodies of
the state, and no expenditure of public funds for con-
struction or for the acquisition of land shall be made
except in accordance with such plans and regulations
unless such deviation from such plans and regulations
shall have been authorized by specific act of the legis-
lature.

Before submitting such original state highway plan
to the legislature, and before approving any amend-
ment thereof, such state planning commission shall
make a written request to the planning commission of
any municipality or county in which any portion of such
highway plan is located, for its recommendations, and
shall give such municipal or county planning commission
a reasonable time to study and make its recommenda-
tions thereon.

Section 4. Development Program. —lt shall also be
the duty of such planning commission to prepare and
keep up to date a long-term development program of
major state improvement projects. The various state
departments and officials shall prepare and submit to
such planning commission their proposals for major proj-
ects. It shall be the duty of such planning commission
to co-ordinate such plans and proposals with each other
and with the general plans of such commission, and as a
result to submit to the governor a report at least once
every two years, showing such commission’s recommenda-
tions and program for improvement projects covering a
period of at least five years.

Section 5. Appeals and Variances. —lt shall also
be the function and duty of such state planning commis-
sion: (1) to hear and decide appeals where it is alleged
there is error in any order, requirement, decision or de-
termination made by an administrative officer in the
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enforcement of any regulation adopted pursuant to this
act; (2) to hear and decide applications for special ex-
ceptions to the terms of any such regulation upon which
such commission is required to pass, under rules estab-
lished by such regulation; (3) to authorize upon appli-
cation in specific cases such variances from the terms of
any such regulation as will not be contrary to the public
interest where, owing to special conditions, a literal en-
forcement of the provisions of such regulation will result
in practical difficulty or unnecessary hardship, and so
that the spirit of such regulation shall be observed, pub-
lic safety and welfare secured, and substantial justice
done.

Section 6. Court Review. Any person or persons,
jointly or severally aggrieved by any decision of the
state planning commission, or any officer, department,
board or bureau of the state or of a county or munici-
pality, may present to a court of record a petition, duly
verified, setting forth that such decision is illegal, in
whole or in part, specifying the grounds of the illegality.
Such petition must be presented to the court within
thirty days after the filing of the decision in the office
of the commission.

Upon the presentation of such petition, the court may
allow certiorari directed to the planning commission to
review such decision of the planning commission, and
shall prescribe therein the time within which a return
thereto must be made and served upon the petitioner’s
attorney, which shall not be less than ten days and may
be extended by the court. The allowance of the order
shall stay proceedings upon the decision appealed from.

The planning commission shall not be required to
return the original papers acted upon by it, but it shall
be sufficient to return certified or sworn copies thereof
or of such portions thereof as may be called for by such
order. The return must concisely set forth such other
facts as may be pertinent and material to show the
grounds of the decision appealed from, and must be
verified.

If, upon the hearing, it shall appear to the court that
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testimony is necessary for the proper disposition of the
matter, it may take evidence or appoint a referee to
take such evidence as it may direct and report the same
to the court with his findings of fact and conclusions of
law, which shall constitute a part of the proceedings
upon which the determination of the court shall be
made. The court may reverse or affirm, wholly or
partly, or may modify, the decision brought up for
review.

Costs shall not be allowed against the planning com-
mission, unless it shall appear to the court that it acted
with gross negligence, or in bad faith, or with malice in
making the decision appealed from.

All issues in any proceeding under this section shall
have preference over all other civil actions and pro-
ceedings.
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FINAL REPORT OF THE SPECIAL COMMISSION
ESTABLISHED TO STUDY AND REVISE THE
LAWS RELATIVE TO ZONING, TOWN PLAN-
NING AND THE REGULATION OF BILL-
BOARDS AND OTHER ADVERTISING DE-
VICES.

To the Honorable Senate and House of Representatives.

The special unpaid commission established to study
and revise the laws relative to zoning, town planning
and the regulation of billboards and other advertising
devices (under chapter 31 of the Resolves of 1931), whose
time for report was extended by chapter 14 of the Re-
solves of 1932, and by joint orders adopted by the Sen-
ate and House of Representatives, hereby respectfully
reports that it has considered at length the matters re-
ferred to it pertaining to the regulation of billboards
and other advertising devices. It has held innumerable
conferences on this subject and has considered numerous
drafts and redrafts of proposed recommendations. The
Commission now finds that a majority of its members
are unable to agree upon a disposition of this subject
matter, and it feels that there is nothing to be gained
by a further consideration of it by this Commission.

The Commission accordingly asks to be discharged
from further consideration of this subject, and that this
report, together with the appended statements, be con-
sidered as the second and concluding section of its report.
In making this decision the Commission has agreed that
the individual members of the Commission may be per-

C&e Commontoealtj) of
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mitted to append to this statement such additional state-
ments as they may individually feel should be brought
to the attention of the Legislature.

Respectfully submitted,

ARTHUR W. HOLLIS,
Chairman.

JOSIAH B. REED.
PHILIP SHERMAN.
frank j. McFarland.
GEORGE F. WILLETT.
HENRY V. HUBBARD.
JAMES E. MAHONEY.
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As chairman of the Committee on Mercantile Affairs
of the Legislature it will be my duty to preside at hear-
ings on any bills for the regulation of outdoor advertising
which come before it. For that reason I prefer not to
sign any report of the Commission on this highly con-

troversial subject.
ARTHUR W. HOLLIS.

STATEMENT OF SENATOR ARTHUR W. HOLLIS.
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I. We believe that no changes should be made, at
this time, in the laws relating to outdoor advertising
which are now before the Massachusetts Supreme Court
as to their constitutionality.

If any act, whether good or bad, is now passed by the
Legislature changing these present laws, the case is at
once stopped without a decision. We believe that it is
for the public interest that this case be decided and not
abandoned.

The main reason which has been advanced before our
Commission for thus preventing a decision of the Su-
preme Court case is that further expense should be
avoided. In considering this argument, four indispu-
table facts should be borne in mind:

1. The case will be of great weight, if decided, be-
cause it will settle large questions as to the rights of
our cities and towns and of the State and its officers
to regulate outdoor advertising. It is thus of impor-
tance to the outdoor advertising interests, and of much
greater importance in total to other interests in the
State and to millions of citizens who are concerned in
the safety and convenience of • the roads and in the
legitimate uses, appearance, and the total value of the
land and the landscape visible from the roads.

2. The money already spent cannot be recalled. If
this case is abandoned, the money is absolutely wasted,
since evidence procured for the present case cannot
be legally accepted as evidence in another case. If
this case is decided, then the money has bought cer-
tainty as to important aspects of this kind of legisla-

STATEMENT OF JOSIAH B. REED AND
HENRY V. HUBBARD.
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lion, present and future, which can be got in no other
way. A point once decided by the Supreme Court is
settled, and cannot be tried again except before the
United States Supreme Court, which usually upholds
the Supreme Court of Massachusetts.

3. The money still to be spent for a decision will
be relatively little in comparison with what has already
been spent. Information as to the facts in this case
has been accumulated before the Master for seven
years. It is fairly to be supposed that the collection of
facts is now nearly complete. Subsequent proceed-
ings may not be swift, but surely they will not be as
long or as expensive as they have been made in the
past by the detailed accumulation of data legally asked
for by the outdoor advertising interests.

4. In any case, an abandonment of the present liti-
gation before the Supreme Court would not stop ex-
penditure in Supreme Court litigation. On the con-
trary, it would be certain eventually to increase such
expenditure. If all the efforts up to now in this case
are thrown away today, a new case can be started
tomorrow, perhaps to drag through seven more years
before we are as near stability in regulation of outdoor
advertising as we are now. There is not and cannot
be any pledge binding all the outdoor advertising in-
terests to satisfaction with any new bill. The inter-
ests which have been in close touch with the efforts of
this Commission are only a part of all the advertising
interests in the State. No bill could possibly be drafted
to content everybody, and anybody discontented has
his rights as a citizen to test the constitutionality of
the law in the courts, and perhaps to restrain applica-
tion of the law, awaiting court decision.

11. We are aware that it has also been argued that
the outdoor advertising interests are being deprived of
their proper rights under the present law. There are
certainly many people who do not so believe. The Su-
preme Court case, if decided, would settle this question.
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We do not believe that this Commission, or any such
commission, is likely to be as well informed as the Su-
preme Court on the matters now before that Court. We
think, therefore, that these matters would better be de-
cided by the Court than by new legislation passed at the
suggestion of this Commission.

111. We believe that any bill touching those points
now before the Supreme Court is unnecessary at this
time. We find no convincing evidence before the Com-
mission of any general demand for immediate change in
the present outdoor advertising laws. Scattered sugges-
tions for greater restrictions were received, but persons
and organizations interested in the restriction of outdoor
advertising are on record before us as opposed to any
present change.

Requests for a change have come from certain of the
outdoor advertising interests. They have been at pains
to set facts before us. Their attorneys have submitted
to us, at our request, two different suggestions for bills,
which have aided greatly in our study of the subject.
After long, careful and co-operative study, however, it
proved to be impossible for a majority of the Commis-
sion to agree upon any compromise measure which
seemed to safeguard sufficiently the interests of the pub-
lic and also of the outdoor advertisers. This difficulty
was partly caused, we believe, by the fact of the pend-
ency of the litigation before the Supreme Court. It
may be observed that if any bill, even one somewhat
further restricting outdoor advertising, should now be
passed by the Legislature, thus stopping the present case
before the Supreme Court, the outdoor advertising in-
terests would be in a much more advantageous position
than they would be if no bill should now pass, and later
the present law and regulations should be upheld by the
Supreme Court.

We believe, with all the other members of the Com-
mission, that ultimately some desirable amendments can
be made to our present legislation on outdoor advertis-
ing, but wT e are sure that they should be made solidly and
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safely, in the light of the decision of the Supreme Court,
and not with the purpose, or at any rate with the effect,
of preventing that decision and thus continuing the pres-
ent uncertainty for an indefinite period.

In our opinion, therefore, the only amendment to the
present billboard legislation desirable during the pend-
ency of the Supreme Court case could be embodied in
a very simple bill, giving the cities and towns full power
to regulate outdoor advertising by zoning, concurrent
with the present regulatory power of the Division of
Highways of the Board of Public Works. There are
ample precedents for such concurrent powers, there are
no insuperable difficulties of co-ordination, and we are
reliably informed the present case before the Supreme
Court would not be affected.

JOSIAH B. REED.
HENRY V. HUBBARD.
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STATEMENT OF REPRESENTATIVE PHILIP
SHERMAN, REPRESENTATIVE FRANK J.
McFarland and james e. mahoney.

Through the inability of a majority to agree definitely
on every possible recommendation with respect to bill-
boards, this Commission has determined to make no
recommendation whatsoever, and so has been unable to
agree on one of the most important matters referred to
it. The legislative resolve establishing the Commission
entrusted to it the duty of “making a survey and study
of the laws of the commonwealth relative to the regu-
lation of billboards and other advertising devices with a
view to the revision and codification of said laws and to
the recommending of such changes therein and additions
thereto as may appear necessary or desirable.”

The Commission has thoroughly surveyed and studied
these laws during the past eighteen months, and it is re-
grettable that its efforts have not resulted in any rec-
ommendation on billboards on which a majority are will-
ing to agree, and this notwithstanding the fact that the
time for filing a report was extended an additional year.

The differences of opinion among the majority of the
members of the Commission do not include the question
whether any recommendation whatsoever should be made
but consist entirely of an inability to concur in deter-
mining what such recommendations should be. This
result seems especially regrettable because on January 4,
1933, when the first portion of the report of the Com-
mission was filed, the letter of transmittal to the Senate
and House of Representatives, signed by all its mem-
bers, gave no intimation that tiffs branch of the Com-
mission’s work was to result in failure, for it stated,
“The Commission is now working on the recommenda-
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tion on billboards. The second part of the report, which
is devoted to that subject, will be filed within a few
weeks.”

There are a great many compelling reasons why some
constructive recommendations for the improvement of
the existing situation respecting billboards should be
made by the Commission. The very unfavorable eco-
nomic situation demands that our industries not be un-
necessarily or unfairly interfered with. Nevertheless, as
a result of certain rules and regulations promulgated by
the Department of Public Works the legitimate outdoor
advertising business in this Commonwealth has been
placed in jeopardy of its very existence.

In 1920 an amendment to the Constitution took effect
which provides that “advertising on public ways or in
public places or on private property within public view
may be regulated and restricted.” Pursuant to this
amendment the Legislature passed a statute which ex-
empted entirely from its operation signs advertising or
indicating the occupant of the premises in question or
the business transacted thereon, signs advertising the
property for sale or to let, and signs on or in the rolling
stock, stations, subways or structures of or used by com-
mon carriers other than those on bridges, viaducts or
abutments. The remainder of the billboards and signs
of the Commonwealth were given over to the Department
of Public Works to be controlled subject to such rules
as the latter might make.

Many difficulties in the existing situation have arisen
out of what has not been regulated by law and the way
in which regulation has been conducted by the Depart-
ment of Public Works. Although the constitutionality
of the amendment and the statute has been questioned,
much of the difficulty has not been with either, but with
the action of the administrative authorities entrusted
with the important duty of making regulations.

The Department of Public Works has promulgated
three different sets of rules for the regulation of adver-
tising signs, taking effect, respectively, December 31,
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1920, July 1, 1921, and January 24, 1924. While there
was no great difference between the first and second
sets of regulations, the appearance of the third set in-
validated approximately 80 per cent of the permits al-
ready granted by the Department under the first two
sets. This result was achieved principally through the
introduction of requirements as to setbacks and by the
introduction of a general discretionary provision which
is so phrased as apparently to permit the exclusion of a
sign for no real substantial reason, to render it impos-
sible to know in advance whether a certain location will
be acceptable, and to leave the applicant no wiser after
an application has been refused as to what ground, if
any, was in the mind of the administrative authorities in
refusing the same.

Notwithstanding the numerous and inconsistent regu-
lations of the Department of Public Works, which have
resulted in regulating only approximately one-fourth of
the advertising signs and devices in the Commonwealth,
there are upwards of 100,000 signs which do not come
within the scope of the law at all, and these in large
number are to be found in the same kind of location
from which the outdoor advertising companies are ex-
cluded by the regulations or by the action of the Depart-
ment of Public Works under them. If a genuine attempt
were to be made to carry out the purpose of the amend-
ment to the Constitution impartially, these signs would
all be regulated. Most of the unregulated signs fall
within the designation known as “accessory use signs,”
which are advertisements of some one of many products
sold on the premises and which are erected, or furnished
for erection, by the manufacturer, dealer, or their repre-
sentatives, and not by the occupant. Another form of
unregulated sign advertising is to be found upon street
vehicles, for the most part advertising products of third
parties and not in any remote way connected with the
business of the owner.

The outdoor advertising companies might have been
out of business by this time had there not been insti-
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luted a group of suits commonly referred to as the “Bill-
board Case” in the Supreme Judicial Court in June, 1925,
and the granting of an injunction pending the outcome
of this case against the enforcement of the latest edition
of the regulations of the Department of Public Works in
so far as they affected signs previously permitted by
them. The case was referred to a Master who filed a
report and, following an order of recommittal, a supple-
mental report. At present the case is awaiting a deci-
sion from a single justice of the Supreme Court on a
motion for another recommittal. The possibilities of the
case now include another recommittal to the Master or
a hearing before the full bench of the Supreme Judicial
Court, from which there is an appeal on constitutional
questions to the United States Supreme Court. Conse-
quently, it will be quite some time before the litigation
is determined, and in the meantime there will be a con-
tinuation of large litigation expense both on the Com-
monwealth and on the outdoor advertising companies.
Moreover, no revenue is being derived from the signs
which are being kept in place under the injunction.

There is, and has been for many years, a very large in-
vestment by outdoor advertising companies in Massa-
chusetts. These companies employ a large number of
people who are engaged in a great variety of tasks. They
are large purchasers of building materials and raw mate-
rials of every description. It goes without saying that
if these companies are to be unreasonably restricted in
their operations, the number of employees that they may
hire and the amount of materials which they may buy
will be greatly reduced.

It should also be borne in mind that it is not merely
an issue of destructive interference with the outdoor
advertising business itself, but there is also the question
to what extent other businesses are to be deprived of
using this medium of advertising. This form of ad-
vertising has been in existence for many years and has
qualities not available through any other means of ad-
vertising. Certainly the Commonwealth does not desire
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to hamper any proper business. The outdoor advertising
business has a large investment and it is not good judg-
ment to unnecessarily interfere with this business.

It is not believed that there is any great difference
between the reasonable requirements of outdoor adver-
tisers and the views of other reasonably minded citizens
of the Commonwealth. All agree the outdoor advertising
business should be subject to reasonable regulation. It is
not open to great question, but that the purposes of regula-
tion should be the prevention of risks to public health and
public safety, including traffic hazards if there are such,
unreasonable interference with scenic beauty, and the
exclusion of signs in strictly residential areas. The out-
door advertising business may be conducted without the
erection and maintenance of signs in strictly residential
areas, or rural districts which may be zoned or restricted,
or scenic grounds against the erection of signs. On the
other hand, there should be no occasion, and it is be-
lieved that there is no popular demand, for interference
for the mere sake of interference in the erection of ad-
vertising signs in business areas and in such other areas
not residential as may be restricted or zoned for the
purpose.

If the foregoing be correct, it would seem wise to
amend the present law at once so as to permit the con-
tinuation of the outdoor advertising business under rea-
sonable conditions. Furthermore, the billboard case has
already cost the Commonwealth, and other interested
parties, some $2,000,000, and there is nothing to indicate
a cessation of this expense so long as the case is pending.

We believe, and so apparently did a majority of the
Commission up to the last moments of its deliberations,
that, apart from constitutional considerations, the fun-
damental points to be covered in such legislation should
include the following:

1. The establishment of a division of outdoor adver-
tising in one of the state departments, the same to be
in charge of an official to be known as the director of
outdoor advertising, to be appointed by the Governor.
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2. That this division not be in the Department of
Public Works, which is largely concerned in roadbuild-
ing and the spending of about one-third of our annual
state appropriation.

3. The establishment of as many principles as pos-
sible in the statute as distinguished from the regula-
tions to be issued by the director, to the end that
greater permanence of policy be attained and the
opportunity for capricious, arbitrary and constantly
inconsistent action be made as nearly impossible as it
may be.

4. The regulation of accessory use signs and signs
other than political signs on vehicles, signs in win-
dows, municipal signs erected by a city or town within
its own boundaries, signs advertising or indicating the
name of the person occupying the premises, and small
signs advertising the property on which the same is
erected, and small signs erected at the boundaries of a
city or town to indicate the usual hour of meeting of a
civic organization located in said city or town.

5. A continuation of the policy of licensing persons
engaged in the business of outdoor advertising for
profit.

6. The granting of permits exclusively by the State
for the erection and maintenance of all signs. .

7. The establishment of an appeal board of state
officials to hear appeals from decisions by the director.

8. The provision of proper opportunity for appeal
to the courts.

9. The exclusion of signs from residential areas and
from substantially undeveloped areas scenic in char-
acter.

10. The elimination of arbitrary and unjust setbacks
now to be found only in the regulations.

11. Some means of protecting the investment of the
outdoor advertising companies already lawfully made
and which may hereafter be lawfully made.

All these points were contained in the numerous drafts
and redrafts of proposed recommendations referred to in



HOUSE No. 1240. [Jan.184

the statement of the Commission to which this is ap-
pended, and were discussed and approved one by one by
a majority of the members of the Commission in its
innumerable conferences. At the final meeting disagree-
ment arose as to the exclusion of signs from all substan-
tially undeveloped areas and not merely from those sce-
nic in character (number 9). Even then more members
favored number 9 than took any other one position.
Nevertheless, due solely to this disagreement in this one
respect, no report of the Commission is made on any
question considered in its deliberations. Under these
circumstances, the Legislature has been deprived of the
benefit of any constructive plan from the Commission
and of suggestions we believe to be highly helpful and of
great merit.

JAMES E. MAHONEY.

PHILIP SHERMAN.
frank j. McFarland.
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b
I believe that billboards should be designated as

structures, and that they should be placed under the
direction and regulation of a public official, to be called
“Director of Billboards.”

That they should be confined to business districts,
defined under the usual zoning regulations of the cities
and towns, or, where there are no such regulations, by
the Director of Billboards, with the approval of the
Governor and Council.

That reasonable license fees should be charged, of
sufficient amount to cover the cost of maintaining the
office of the Director of Billboards and of clearing up
signs which are obsolete or not in accordance with regu-
lations.

The above, together with supplementary regulations to
be made effective by legislative amendment, which should
first receive the favorable opinion of the Supreme Court
as to its constitutionality.

GEORGE F. WILLETT

STATEMENT OF GEORGE F. WILLETT.
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