
HOUSE 1269

Executive Department, Boston, March 16, 1933.

To the Honorable Senate and House of Representatives.

As a result of the banking emergency and the develop-
ments resulting from the bank holiday, it is desirable to
enact further legislation to make it possible for such
State banking institutions as are now under restrictions
to resume business in full. With relatively few exceptions,
the rigid tests of State and Federal authorities have been
met. Our savings banks and cooperative banks, con-
stituting the fundamental banking structure of the Com-
monwealth, are unaffected by the bank holiday except
as to some limitation on withdrawals rendered necessary
by the currency situation and the mandate of the Presi-
dent with respect to hoarding. The purpose of the legis-
lation submitted herewith is to enable Trust Companies
now under restriction to meet the requirements of Na-
tional and State regulations speedily, and thereby prevent
hardship in the communities affected.

On March 9, the Federal Emergency Banking Law was
enacted by the Congress. It is now in operation in con-
nection with National banks and in a limited way in
connection with State chartered trust companies which
are members of the Federal Reserve system. The Na-
tional Act provides machinery for reorganization through
the Reconstruction Finance Corporation, by the issuance
of non-assessable preferred stock. The legislation pro-
posed by this message is necessary to avail our State
chartered banks of this privilege and the sale of it, if
necessary, to the Reconstruction Finance Corporation.

Cfre CommontoealtJ) of Massachusetts
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Similarly, that part of the National Act which provides
for reduction of deposits cannot be availed of by Trust
Companies which are members of the Federal Reserve
system unless enabling legislation is provided. I recom-
mend the enactment of provisions to meet this situation
by authorizing the issue of preferred stock which will
not be subject to double liability, and may be sold to the
Reconstruction Finance Corporation if necessary.

If, in any instance, it should seem advisable to reduce
deposits as is permitted under the National Act, new
legislation should be set-up under which certificates of
beneficial interest may be issued to depositors in place
of that portion of their deposits so surrendered.

Under the Federal Act it is also provided that banks,
members of the Federal Reserve system, may continue
business subject to rules and regulations of the Secretary
of the Treasury with the approval of the President, and
provides for the appointment of a conservator, in certain
instances, to carry out that provision. Similar provision
should be incorporated in our banking laws. Such an
officer provides the element of speed so necessary, and
a much more workable method of bank reorganization.
This provision, which is incorporated in the draft sub-
mitted, while not immediately necessary, should be a
part of our substantive law, and it seems to me that this
is a proper time for its enactment, together with broad
powers to the Commissioner of Banks, the conduct of
usual business of the bank under such guidance, for the
period during which reorganization plans are being-
developed, in order that depositors of such a bank shall
not be required to wait for the machinery of liquidation
as now required by law before receiving payments for
necessaries or some available percentage of their deposits.

In general, this new legislation empowers the Com-
missioner to do any and all things necessary to speedily
effect the reorganization of banks without the necessity
of going through the legal machinery required by liquida-
tion law. It is needless for me to say that the speedy
enactment of these measures will be of great assistance to
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the Commissioner in completely obliterating the harmful
effects of the holiday.

This message gives me the opportunity of expressing
to the members of the General Court my appreciation
of the cooperation which was demonstrated by the
passage of the Emergency Banking Law, to again com-
pliment the people upon the devotion which they have
shown to American ideals, their calmness in an emer-
gency and upon the happy results which have followed,
and also to call to their attention and to yours, the de-
voted service of the officials in the Department of Banks
and Banking. I am delighted to recommend legislation
which harmonizes our laws with those proposed by the
President of the United States for Federal guidance.

JOSEPH B. ELY.
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In the Year One Thousand Nine Hundred and Thirty-Three,

An Act providing for the Further Protection of De-
positors in Banks and the Maintenance of the Bank-
ing Structure of the Commonwealth.

1 Whereas, The present banking emergency requires
2 that this act be effective forthwith, therefore it is
3 hereby declared to Ire an emergency law, necessary
4 for the immediate preservation of the public safety
5 and convenience.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

Cbe Commontocaltf) of Qfjassacjjusetts

1 Section 1. In this act, unless the context other-
-2 wise requires, the following words shall have the
3 following meanings:

4 “Bank”, a savings bank, co-operative bank, trust
5 company or any person, partnership, association, or
6 corporation, incorporated or doing a banking busi-
-7 ness in the commonwealth, subject to the supervision
8 of the commissioner of banks.
9 “Commissioner”, the commissioner of banks.
10 “Depositor”, any depositor in or any other
11 creditor of such bank.
12 “Shareholder”, the shareholder of a co-operative
13 bank.
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14 “Member Bank”, a trust company which is or
15 becomes a member bank in the federal reserve dis-
-16 trict where such trust company is situated and while
17 such trust company continues as a member bank
18 under the United States “Federal Reserve Act”
19 approved December twenty-third, nineteen hun-

-20 dred and thirteen, or any acts in amendment thereof.
21 “Person”, an individual, partnership, association
22 or corporation.

Section 2. During or following the period of
any banking emergency proclaimed by the governor,
the commissioner, in addition to all other powers
conferred upon him by law, whenever he shall deem
it necessary in order to conserve the assets of any
bank for the benefit of its depositors, may, under bis
hand and official seal, appoint a conservator for such
bank, and require of such conservator such bond
and security as the commissioner may deem proper.

1
9

3
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6
/
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A certificate of the appointment of such con-
servator shall be filed in the office of the commis-
sioner. Such conservators, with the approval of the
commissioner, may procure such expert assistance
and advice as they consider necessary in the admin-
istration of the affairs of such bank and they may
retain such of the officers or employees of such bank
as they deem necessary.
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The conservator, under the direction (and subject
to the control) of the commissioner, shall take pos-
session forthwith of the property and business of
such bank and take such action as may be necessary
to carry on its business and to conserve its assets,
pending further disposition thereof, as provided by
law.

18
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{

Upon taking possession of the property and busi-
ness of a bank, the conservator shall forthwith give
notice thereof to all persons holding or having pos-
session of any assets of such bank. No person,
knowing that a conservator has taken such posses-
sion, or having been notified thereof as aforesaid,
shall have a lien or charge for any payment, advance
or clearance thereafter made, or liability thereafter
incurred, against any of the assets of the bank of
whose property and business the conservator shall
have taken possession as aforesaid.

25
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During the time that such conservator remains in
possession of such bank, the rights of all parties with
respect thereto shall, subject to the other provisions
of this act, be the same as if the commissioner had
taken possession of such bank.

36
37
38
39
40

Such conservator, subject to such orders, rules
and regulations as may be prescribed from time to
time by the commissioner, may collect moneys due
to the bank, and do all acts necessary to continue its
business or to conserve its assets and business. He
shall collect all debts due and claims belonging to it.
and with the approval of the commissioner, may sell
or compound all bad or doubtful debts, and on like
approval may sell all, or any part of, the real and
personal property of the bank on such terms as the
commissioner shall approve; and, in the name of
such bank, may take a mortgage on such real prop-
erty from a bona fide purchaser to secure the whole
or a part of the purchase price, upon such terms and
for such periods as the commissioner may approve.

41
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To execute and perform the powers and duties
conferred upon him, the conservator may, in the
name of any such bank, prosecute and defend all

56
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suits and other legal proceedings and may, in the
name of the bank, execute, acknowledge and deliver
all deeds, assignments, releases and other instru-
ments necessary and proper to effectuate any sale of
real or personal property or any compromise ap-
proved by the commissioner: and any deed or other
instrument executed pursuant to the authority
hereby given, shall be valid and effectual for all
purposes to the same extent as though executed by
the officers of the bank by authority of its board of
directors or of its stockholders.

59
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69
Such conservators, and their assistants, shall be

subject to all the penalties and other provisions of
law to which agents appointed by the commissioner
for the purpose of liquidating the affairs of a bank
are now or may hereafter be subject.

70
71
72
73
74

All expenses of any such conservatorship, includ-
ing costs and expenses incurred by the conservator
in relation to such bank, shall be paid out of the
assets thereof and shall be a lien thereon which shall
be prior to any other lien provided by this act or
otherwise. The compensation of the conservator
shall be fixed by the commissioner, and upon the
certificate of the commissioner shall be paid out of
the funds of such bank.

/o
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77

78
79
80
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83

1 Section 3. If the commissioner shall be satisfied
2 that it may be safely done and that it would be in
3 the public interest, he may, in his discretion, ter-
-4 minate the conservatorship and permit such bank
5 to resume business subject to such terms, conditions,
6 restrictions or limitations as he may prescribe.

1 Section 4. While such bank is in the hands of
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2 such conservator the commissioner may require the
3 conservator to set aside and make available for with-
-4 drawal by depositors such amounts or proportions
5 of their deposits in any department thereof as the
6 commissioner may deem necessary or expedient. The
7 commissioner may by order authorize the conser-
-8 vator to receive new deposits, as provided in chap-
-9 ter fifty-nine of the acts of nineteen hundred and

10 thirty-three.

1 Section 5. The provisions of section eleven of
2 chapter sixty-three of the General Laws, as appear-
-3 ing in the Tercentenary edition thereof, shall not ap-
-4 ply to such new deposits nor to any other deposits
5 upon which restrictions upon withdrawals have been
6 placed by the commissioner, either under this act
7 or any other provisions of law.

1 Section 6. Notwithstanding any other provision
2 of law, the reorganization of any bank shall, with
3 the approval of the commissioner, become effective
4 (1) when in his judgment he shall determine that
5 the plan of reorganization is fair and equitable as
6 to all depositors, stockholders and shareholders and
7 is in the public interest and shall have approved the
8 plan subject to such conditions, restrictions and
9 limitations as he may prescribe and (2) when, after
10 reasonable notice of such reorganization, as the case
11 may require, (a) depositors of such bank represent-
-12 ing at least two thirds in amount of the total de-
-13 posits and other liabilities and (b ) stockholders or
14 shareholders owning at least two thirds of its out-
-15 standing shares as shown by the books of such bank
16 shall have consented in writing to the plan of re-
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17 organization; provided, however, that claims of de-
-18 positors which will be satisfied in full under the
19 provisions of the plan of reorganization shall not
20 be included among the total deposits and other lia-
-21 bilities of the bank in computing the percentage of
22 deposit and other liabilities required for consent to
23 such plan as herein provided.
24 When such reorganization becomes effective all
25 books, records and assets of such bank shall be dis-
-26 posed of in accordance with the provisions of the
27 plan and the affairs of the bank shall be conducted
28 by its board of directors or trustees in the manner
29 provided by the plan and under the conditions, re-
-30 strictions and limitations which may have been pre-
-31 scribed by the commissioner.

1 Section' 7. To effect any plan of reorganization
2 the commissioner, in his discretion, may cause the
3 fair value of the assets of any such bank to be as-
-4 certained, and thereafter determine what reduction
5 of the deposit account or other claim of each de-
-6 positor must be made in order to restore the bank
7 to a solvent position and to provide for a capital
8 structure in such amount or proportion as he deems
9 necessary. The commissioner may thereupon cause

10 a notice to be forwarded to each depositor notifying
11 such depositor of the amount of such reduction
12 which in his opinion is necessary to place the bank
13 in a solvent position and if depositors representing
14 two thirds in amount of such deposits consent in
15 writing to such a plan the commissioner may there-
-16 upon declare such plan operative, and thereupon it
17 shall become effective.
18 Whenever the commissioner shall declare such



HOUSE No. 1269. [Mar.10

plan operative, or whenever he shall consent to a
reorganization as aforesaid, he may approve or
order a reduction of the deposit account or other
claim of each depositor in such bank in accordance
with any plan of reorganization which shall become
operative and effective as herein provided in such
manner as shall divide the loss equitably among said
depositors.

19
20
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A separate account shall be established on the
books of such bank with an appropriate designa-
tion and all gains which may accrue or losses which
may be sustained between the amount realized on
the disposition of each of such assets and the value
placed thereon in connection with such reduction
shall be entered in such account and whenever the
balance of such account in the opinion of the com-
missioner is large enough for distribution, he may
cause such amount or amounts as he shall deter-
mine, to be divided among such depositors whose
claims have been so reduced, but only to the extent
of such reduction, with interest thereon in such
amount, if any, as the commissioner shall deter-
mine such persons are entitled to receive.

27
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1 Section 8. In any reorganization which shall
2 have been approved and shall have become effective
3 as provided herein, all depositors, stockholders and
4 shareholders of such bank, whether or not they shall
5 have consented to such a plan of reorganization,
6 shall lie fully and in all respects subject to and bound
7 by its provisions, and claims of all depositors shall
8 be treated as if they had consented to such plan of
9 reorganization. The valuation placed upon such

10 assets by the commissioner shall be final and eon-
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11 elusive upon all such depositors, stockholders and
12 shareholders and all other persons.

1 Section 9. The commissioner, in his discretion,
2 may cause such bank to create and issue such pre-
-3 ferred stock and/or evidence of interest or indebted-
-4 ness, with or without par value, and with such pro-
-5 visions, preferences, voting powers, restrictions or
6 qualifications thereof as he shall determine. Any or
7 all classes of such preferred stock or certificates pro-
-8 vided for herein may be set up upon the books of
9 such bank in such manner and for such amount, as
10 the commissioner may approve.

1 Section 10. Notwithstanding any other provi-
-2 sion of law, any bank, with the approval of the com-
-3 missioner and by vote of shareholders owning a
4 majority of the stock of such bank, on not less than
5 five days’ notice, given by registered mail pursuant
6 to action taken by its board of directors, may issue
7 preferred stock or certificates of ownership, interest
8 or indebtedness in such amount or amounts and in
9 such classes, with or without par value, and for cash

10 or such other consideration and subject to such con-
-11 ditions as shall be approved by the commissioner,
12 and make such amendments in its agreement of
13 association or in its articles of organization as may
14 be necessary for this purpose; but in the case of any
15 newly organized bank which has not yet issued
16 common stock, the requirement of notice to and
17 vote of shareholders shall not apply.

1 Section 11. (a) The holders of such preferred
2 stock and of such certificates shall be entitled to
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such dividends or interest as the commissioner shall
approve. The holders of any and all classes of such
preferred stock or of such certificates shall not be
held individually responsible as such holders for any
contracts, debts, or engagements of such bank and
shall not be liable for assessment to restore impair-
ments in the capital of such bank as now provided
by law with reference to holders of common stock.

3
4
6
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(6) No dividends shall be declared or paid on

common stock until the dividends or interest herein
provided for shall have been paid in full, and if such
bank is placed in voluntary liquidation, or a con-
servator, or a receiver is appointed therefor, or the
commissioner shall take possession thereof, no pay-
ments shall be made to the holders of the common
stock until the holders of all classes of preferred
stock or certificates of ownership, interest or in-
debtedness are paid in full the par value of such
stock plus all cumulative dividends, if any.
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(c) Notwithstanding any other provisions of law

and to carry out the provisions of this act the com-
missioner of corporations and taxation from time to
time may prescribe such rules and regulations relat-
ing to the filing of such articles of amendment and
other instruments and fix the amount of such filing
fees to be paid to the secretary of state, as he may
deem necessary or desirable.
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1 Section 12. Notwithstanding any other pro-
-2 vision of law, whenever the commissioner deems it
3 necessary or desirable so to do, he may, in his dis-
-4 cretion, authorize meetings of the stockholders,
5 shareholders, directors or trustees of any bank to
6 be held for the transaction of such business as he
7 may approve.
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1 Section 13. Whenever any bank shall have
2 resumed business with or without a reorganization
3 as provided herein, the provisions of section four
4 of this act with respect to the segregation of deposits
5 received while in the hands of a conservator shall
6 no longer be effective and the deposits so received
7 under said section four shall be disposed of in such
8 manner as the commissioner shall direct.

1 Section 14. In the case of member banks or
2 any non-member bank which hereafter shall become
3 a member bank, this act shall be construed to con-
-4 fer concurrent jurisdiction and authority upon the
5 comptroller of the currency of the United States
6 with the commissioner over such member banks and
7 shall not be construed as limiting or impairing in
8 any way the authority conferred upon said commis-
-9 sioner and/or said comptroller under the laws of
10 this commonwealth or of the United States.

1 Section 15. If any provision of this act, or the
2 application thereof to any person or circumstances,
3 is held invalid by any court of final jurisdiction, the

and the application of such
ions or circumstances, shall

4 remainder of this act,
5 provision to other per
6 not be affected thereby
7 repeal this act or any

The right to amend or to
provision thereof is hereby

8 reserved by the general court
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