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CORPORATIONS.
1. Dissolution. This recommendation is for a con-

tinuance of the practice whereby annually an act is passed
to dissolve certain corporations. Many of these corpora-
tions have ceased to function; some apparently have no
officers; others have failed to file certificates of condition
or tax returns; and many have been enjoined by the
Supreme Judicial Court by action of the Attorney Gen-
eral from doing business. It is requested that such of
these as will be submitted be dissolved. Certain other
corporations which have satisfied all requirements, and
have by a vote of the corporation expressed their desire
to be dissolved, are also submitted.

2. Foreign. The proposal contained in sections 1 and
3 relates to the taxation of corporations engaged in
Massachusetts exclusively in interstate commerce. The
case of Alpha Portland Cement Company v. Common-
wealth, 268 U. S. 203, held that the present excise can-
not constitutionally be applied to such corporations.
Unquestionably a tax may constitutionally be imposed
upon the property, both tangible and intangible, of such
corporations so far as it has a situs in Massachusetts.
Probably a tax may also be imposed upon the income of
such corporations earned within Massachusetts. This
proposal provides for the taxation of the property and
income. In order to avoid discrimination against this
type of corporation provision is made whereby such a
corporation may at its option be assessed under the pro-
visions of the excise applicable to other business corpora-
tions. The proposal contained in section 2 relates to the
determination of the corporate excess of foreign corpora-
tions. Undoubtedly the purpose of the Legislature in
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defining corporate excess was to avoid double taxation by
certain deductions, but as the law is now worded deduc-
tions are required of items which are not 100 per cent
present in the amount from which the deduction is to be
made. This proposal corrects this situation and limits
the deduction to the proper amount. To contrast the
present statute with the proposal by way of formulae the
following examples are set forth:

Under the present statute, assuming X represents the
deductible items, the formula would read as follows:

Value of assets employed in Mass. Share value less X = Corporate
Value of total assets Excess.

Under the proposal the formula would read as follows:
Value of assets employed in Mass, less X Share value = Corporate

Value of total assets * Excess.

The inconsistency in the present statute lies in the
fact that the deduction is granted on the basis of gross
values of assets deductible without making any allow-
ance for liabilities of the corporation, whereas the value
from which the deduction is made is in fact the net value
represented by the value of the capital stock which
roughly corresponds to the value of the assets after
deduction for liabilities. The proposal contained in sec-
tion 4 abolishes the dividend credit granted to foreign
corporations. The present provision ignores the whole
theory of an excise tax and attempts to give an illogical
deduction to certain corporations because stockholders
thereof have paid a personal income tax. It is thought
that no corresponding provision exists in any other
State at the present time. A similar provision in the
Oregon law was declared unconstitutional. It is to be
noted that during the years 1934, 1935 and 1936 the
operation of the dividend credit provision is suspended.
This proposal goes further and repeals it altogether.

3. Subsidiary. The purpose of this bill is simply to
make a corrective change. The context of section 39A
of chapter 63 of the General Laws, inserted by chapter
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303 of the Acts of 1933, clearly indicates that the word
“parent” in the sixth line of the first paragraph of the
section is inappropriate, and that the right intent is
expressed by the word “foreign.”

4. Corporate Excess. This proposal abolishes the
corporate excess measure and the capital stock minimum.
It increases the rate as to the income measure from
per cent to 5 per cent, to replace partially the loss in
revenue resulting from abolishing corporate excess; and
provides a substantial minimum based on the value of
property not locally taxed, tangible and intangible, to
stabilize revenue and with the increase in the income rate
replace the revenue lost by abolishing the corporate
excess measure. It also provides a nominal minimum
tax of ten dollars for all business corporations. The pur-
poses of these changes are in respect to administration of
the corporate excess measure which has always been
troublesome because of the difficulty of valuing shares of
stock not freely bought and sold. Both under the exist-
ing law and under the former franchise tax the difficulty
of valuing shares of stock has led to a great many claims
for abatement. Recent decisions of the Board of Tax
Appeals indicate that the Board will not sustain formulae
produced valuations. It is accordingly impossible to lay
down guiding rules for assessing clerks which will produce
values which will stand the test before the Board of Tax
Appeals. The filing of abatement claims is accordingly
naturally invited. The number of claims which has
heretofore been shrinking somewhat has this year in-
creased over the claims of last year. It is believed that a
measure of tax which tends to encourage the filing of a
large number of claims for abatement should not be
unnecessarily continued. The capital stock minimum
raises the same question of valuation of stock that the
corporate excess measure does, and should be abolished
for the same reasons. With the minimum tax herein
provided it is unnecessary. More than half of the
revenue from the business corporation excise comes from
the corporate excess measure. Obviously if the corporate
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excess is abolished, the loss in revenue must be compen-
sated for in some way. An increase in the income rate
from per cent to 5 per cent, coupled with the proposed
minimum, will under present conditions probably about
approximate this result. It is to be noted that at the
present time the corporate excess measure yields far
more than the income measure, due to the falling off of
incomes during the period of depression. It is to be
noted that the minimum proposed by this bill is not in
addition to the tax with respect to income, and only
becomes effective in the event that the income is so small
that the minimum applies. In this respect it is distin-
guishable from the existing corporate excess measure,
which is in addition to the tax measured by income. The
5 per cent rate on income is so correlated to the rate
under the minimum (five dollars per thousand, or two-
fifths of 1 per cent) that the computation of the excise is
simplified very greatly and hence the expense of adminis-
tration reduced. The reasons for the proposed minimum
based upon property locally exempt from taxation are

(a) To stabilize the tax yield. An income measure
only would result in too great fluctuation.

(b) To more equitably place the burden of the excise
as between corporations. Under existing law many cor-
porations pay only a nominal excise, even though the
grounds upon which they have been excused from a local
tax upon merchandise is the payment of an excise. In-
deed, it might well be held unconstitutional to continue
exemption of merchandise to corporations unless the
excise can be deemed to provide a reasonably substantial
substitute.

(c) A rate of five dollars per thousand is probably suf-
ficient to prevent evasion of the present income tax. If
the tax on corporate excess were abolished and an inade-
quate minimum provided it would in many instances
enable individuals to incorporate to escape the tax on
interest and dividends.

It is believed that every business corporation should
pay an excise of at least ten dollars. The expense of
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handling tax returns of corporations that might better
be dissolved, and that in many instances have to be
repeatedly notified of delinquency, is considerable. In
cases where the retention of the charter is of real value
the ten dollar minimum is so small that none can reason-
ably object.

If enacted into law the principal cause of complaint
under the existing law would be eliminated and would
reduce abatement claims from approximately 10 per
cent to 1 or 2 per cent of taxes assessed. It would pro-
duce nearly the same amount of revenue as the present
law with much less friction, and would more fairly dis-
tribute the tax burden as between corporations, as well
as be fairer to the 90 per cent of corporations who now
abide by the Commissioner’s assessment. It would, in
addition, simplify the work of preparation of the tax
returns for the tax paying corporation, and greatly
simplify administration of the law.

5. Security. This is to prevent evasion which is
made possible by a recent enactment. Section 9of
chapter 307 of the Acts of 1933 lays a tax of 6 per cent
on dividends received by Massachusetts inhabitants
during the years 1933, 1934 and 1935 from corporations,
both domestic and foreign. It provides that subsection
(b) of section 1 of chapter 62 of the General Laws shall
not apply to income received during said years. Para-
graph (a) of section 388 of chapter 63 (unlike the provi-
sions of section 30) specifically limits income subject to
tax to such “as would be subject to taxation under
section one of chapter sixty-two.” It wT ould seem that
the tax on dividends received during 1933, 1934 and 1935
is imposed by chapter 307 of the Acts of 1933, and not
by chapter 62 of the General Laws. This being true it
follows that investment corporations, so called, are not
taxable on dividends received during these years. It
seems apparent that some provision should be enacted
which will prevent the accumulation by investment cor-
porations during 1933, 1934 and 1935 of dividends to be
later, say in 1936, disbursed in the form of tax-free do-
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mestic dividends. The proposed bill accordingly lays a
tax upon the excess of the income received by such cor-
porations over the amount disbursed by them in the
form of dividends, during the three-year period. It is
believed that this measure will prevent undue accumula-
tion by this type of corporation and avoidance of the
provisions of section 9 of chapter 307 of the Acts of 1933.

Income Tax.
6. Verification. Existing law which in many in-

stances might be construed to compel the Commissioner
to expose to the taxpayer the information that he has
received which indicated that the taxpayer had not made
a complete return of his taxable income operates to
hamper the work of the Commonwealth in investigation.
It would appear that to investigate tax returns it would
be advisable to give the taxing authority broad powers
and similar general authority which is given to the Fed-
eral Revenue Department in making examinations.
Under the existing law which might be construed to place
the burden of ascertaining whether or not a taxpayer has
made an error upon the taxing authority before an audit
can be made is to put a premium upon carelessness and
fraud. To allow a taxpayer to decide doubtful questions
in his favor and leave the investigating authority handi-
capped is to lose taxes and encourage evasion. No mat-
ter how honest a taxpayer may be, he is apt to make
mistakes. Experience shows that nearly 50 per cent of
the returns investigated show errors of omission or com-
mission. If the Commissioner is to have any power of
investigation, he should be allowed full discretion.

7. Associations. Since dividends from Massachu-
setts corporations, from whatever source derived, are
now taxable, there is no good reason why dividends from
partnerships, associations and trusts with transferable
shares, w7 hich are in essence, corporations in their method
of doing business, should not be taxed in the same way.

8. Deductions. This proposal becomes necessary be-
cause of a decision of the Supreme Judicial Court, and
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provides for the elimination of the arbitrary deduction of
5 per cent of the assessed value less mortgages of stock in
trade and other tangible property, real and personal,
owned by persons taxed and used in a profession, employ-
ment, trade or business. This is an arbitrary deduction,
a parallel of which is not to be found in any other income
tax law in existence, and does not appear to have any
sound logical basis in economics. Its continuance in the
statute will not only indicate an unconstitutional pro-
vision, but also will prevent the flow of income which is
properly taxable under the theory of the Massachusetts
Income Tax Law.

Local.
9. Exemptions. It appearing clearly that the Com-

monwealth has reached a point when it is unlikely that
it can continue further to add to the already crushing
burdens on real property by the large exemptions that
have already crept in, it would appear that at least the
land which is taken by tax-exempt institutions should
continue to pay a tax locally, even though the buildings
which are erected thereon are freed from taxation.

10. Titles. It appears with changes in the law in
respect to tax titles that there was possibility of invalid-
ity, and no opportunity of correcting it, when the invalid
tax title was held by an individual who surrendered his
claim to the collector.

11. Sales. It would appear that there is some diffi-
culty where a tax sale is held after September first of the
year following the year of assessment, the statute now
providing that subsequent taxes can be added to the tax
title account as of September first each year but no op-
portunity was given for credits of subsequent year’s
taxes if the sale is held subsequent to September first of
the following year.

12. Delinquencies. Under existing law where a tax
title is taken for a delinquent tax there is a period of
redemption before the municipality can collect its tax
through foreclosure. During this period it is possible for
the owner to diminish the value of the property, as the
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municipality has no right of entry or possession. It is
thought that the income flowing from property, so taken,
should be used in the first instance to discharge the tax
delinquency instead of being permitted, as now under the
law, to inure to the benefit of the delinquent taxpayer
who may leave the property incapable of being translated
into money value, either by destruction of the property
or the actual diminishing of its value.

13. Assessments. Under existing law 7 there is no pro-
vision to care for the warrant to the collector for omitted
assessments which are subsequently laid by the assessors.

14. Collectors. Under existing statute it is possible,
where collectors are collecting on commission, for a town
to have two or three collectors pursuing the same delin-
quent taxpayers. In some towns it has been found that
there w7ere as many as four collectors undertaking to
collect taxes because under existing law they did not
have to turn their books over to their successors as they
were collecting on commission. The proposal herewith
makes possible the continuation of commission, but pro-
hibits more than one collector at a time in a community.

15. Corrective. —lt appears that where there is re-
assessment there is question about the lien, and the
proposal herein submitted provides that where there is a
reassessment the lien shall continue as if it had been
assessed properly in the first instance.

16. Assessments. Where there are unpaid town, bet-
terment, district or water taxes and rates of assessment,
the collector, provided he is collector for both munici-
pality and the district, in selling property for all of the
accumulated delinquent charges, is sometimes unable to
make' the separation, particularly if the town takes the
foreclosure, between the district taxes and the town
taxes. In many other instances the sale is imperfect
because the collector has not made the proper statement
at the time of sale. Under existing law if the property is
sold there should be but one deed, which, if taken bv the
town and kept in the custody of the town treasurer, upon
redemption foreclosure and sale might not be properly
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apportioned as between the tax due to the town and that
due to the district. This result might be the same in the
event that some other than the town took. It is there-
fore deemed advisable to give a broader meaning to the
word "taxes” as appearing in section 43 of chapter 60,
so that it will be possible, where there are district and
other assessments as well as the town taxes unpaid, that
the property sold for taxes under the various taxing units
can be properly credited with the amount to which they
are entitled, whether the property is taken by the town
or some other purchasers at the time of the tax sale.






