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REPORT OF THE SPECIAL COMMISSION IN-
VESTIGATING ANNUAL PAYMENTS BY THE
COMMONWEALTH TO CERTAIN TOWNS ON
ACCOUNT OF THE CONSTRUCTION OF CER-
TAIN ADDITIONS TO THE METROPOLITAN
WATER SYSTEM.

axat

December 1, 1

Honorable Senate and House of Representa< f

This report is made pursuant to the mandate of chapter
28 of the Resolves of 1933, which reads as folk

Resolved. That a special unpaid commission, to consist of one mem-
ber of the senate to be de
members of the house of representatives to be designated I

thereof, and three additional members to be appointed 1
the advice and consent of the council, is hereby

■stablished for the purpose of considering what action should be
taken by way of legislation or otherwise in respect to the loss of prop-
erty and taxes by certain towns due to the construction of certain

the metropolitan water system, being more particu
Belchertown, Dana, Hardwickt

Hubbardston, New Salem, Oakham, Petersham, Pelham, Phillipston,
’rinceton, Rutland, Ware and Westminster. The commission shallal

be provided with quarters in the state house, may hold hearings, and
may expend for expert, clerical and other services a sum not exceed'

ve hundred dollars, to be paid from item six hundred and forty
five of chapter one hundred and seventy-four of the acts of the curren t
year. The commission shall report to the general court the result of
its study and investigations and its recommendations, with drafts of
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legislation necessary to give effect to the same, by filing its report
with the clerk of the house of representatives not later than the first
Wednesday in December in the current year.

The Commission, consisting of Senator Russell D.
Chase, Representatives William A. Akeroyd, Raymond
F. O’Connell and John C. Wilson, with John F. Fuller,
William B. Kerigan and David B. Smith, organized with
the choice of Senator Russell D. Chase as chairman and
John F. Fuller as clerk.

The entire day of October 5 was spent in viewing the
territory affected by the additions to the metropolitan
water system. This tour of inspection was conducted by
Commissioner Davis B. Keniston, assisted by R. Nelson
Molt and W. W. Peabody. The Ware River watershed,
containing Barre, Hubbardston, Oakham, Phillipston,
Princeton, Rutland and Westminster, and the Swift River
watershed, containing Belchertown, Dana, Hardwick,
New Salem, Pelham, Petersham and Ware, were both
visited, and a comprehensive idea of the extent of the
present additions to the metropolitan water system was
gained.

Two public hearings were held. The first hearing was
held in the Barre Town Hall on October 6, to which the
selectmen and assessors of the fourteen towns named in
the resolve, the senators and representatives from the area
affected, and the Metropolitan District Commissioner and
the Commissioner of Corporations and Taxation were
invited. Prior to this hearing the towns in question had
been asked to submit figures showing the extent of the
losses which they alleged had been caused by these addi-
tions to the metropolitan water system. At this first
meeting testimony was offered tending to show the extent
of the loss of property and taxes to certain of the towns
mentioned in the resolve. The second hearing was held
in the State House on October 20, at which the Metro-
politan District Commission and the cities and towns in
the Metropolitan Water District presented their objec-
tions to extending further relief than that afforded by the
general law. The towns mentioned in the resolve were



1934.] HOUSE —No. 224. 3

also given the opportunity at this hearing to present
further evidence to support their contention that further
relief than afforded by the general law was required to
offset their losses of property and taxes due to the takings
by the Metropolitan Water Supply Commission in effect-
ing certain additions to the metropolitan water system.

An executive session of the special Commission was held
in the State House on October 25, at which the legal
aspects of the question before it were thoroughly gone
into with the assistance and advice of Mr. Hutchins,
Assistant Counsel to the Senate.

The provisions of the general law particularly applicable
to the question before the Commission are contained in
sections 6 and 7 of chapter 59 (General Laws, Ter. Ed.),
which read as follows;

Section 6. Property held by a city, town or district, including the
metropolitan water district, in another city or town for the purpose
of a water supply, the protection of its sources, or of sewage disposal,
if yielding no rent, shall not be liable to taxation therein; but the
city, town or district so holding it shall, annually in September, pay
to the city or town where it lies an amount equal to that which such
city or towm would receive for taxes upon the average of the assessed
values of the land, which shall not include buildings or other structures
except in the case of land taken for the purpose of protecting the
sources of an existing water supply, for the three years last preceding
the acquisition thereof, the valuation for each year being reduced by
all abatements thereon. Any part of such land or buildings from
which any revenue in the nature of rent is received shall be subject
to taxation.

If such land is part of a larger tract which has been assessed as a
whole, its assessed valuation in any year shall be taken to be that
proportional part of the valuation of the whole tract which the value
of the land so acquired, exclusive of buildings, bore in that year to the
value of the entire estate.

Section 7. The assessors of a city or town where land is acquired
by such other city, town or district for water supply or sewage dis-
posal shall, within one year after such acquisition, determine the
average valuation of such land under the preceding section, and certify
the amount so determined to such other city, town or district. The
ma3ror or selectmen, the commissioners or prudential committee of a
district, or the metropolitan district commission, within six months
after receipt of said certification may appeal from such determina-
tion to the board of tax appeals; and said board shall determine the
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valuation in the manner provided in the preceding section, and section
sixty-five, so far as applicable, shall govern such appeal.

If land within any city or town shall have been taken from it for
said purposes, and for any one of the three years prior to the taking
shall have been used for any public purpose, and for that reason no
taxes shall have been collected thereon, the city or town and the board
or officer having charge of the land so taken may within six years
after the taking agree as to the value of the land upon which the
annual payment is to be made as aforesaid from the time of the taking,
and if they cannot agree the board or officer shall notify the city or
town thereof, and thereupon the value shall be determined by the
board of tax appeals under said section sixty-five, and said notice
shall be deemed to be the notice referred to in said section sixty-five.
This and the preceding section shall apply to property held for the
purposes of the metropolitan water supply, except property situated
in Ashland, Boylston, Holden, Hopkinton, Sterling or West Boylston.

That phrase in section 6, above, which reads: “which
shall not include buildings or other structures except in
the case of land taken for the purpose of protecting the
sources of an existing water supply,” seems to be most
bothersome of interpretation. It appears never to have
been adjudicated as to when a water supply begins to
exist. The question arises as to whether a water supply
begins to exist with the passage of the enabling act or
with the completion of the physical works which bring the
water supply into a condition which makes it available
for use. A common-sense interpretation of this phrase
would seem to hold that a water supply does not exist
until the physical construction is completed which makes
the water available as a supply. Many enabling acts are
passed which are never put into effect. From this com-
mon-sense interpretation it is evident that all takings in
the Ware River Valley above the dam at Coldbrook
would come under the provisions of the general law, as
above cited, and the towns in which takings were made
would have the right to receive payments in lieu of taxes
on the valuation of both land and all properties taken
subsequent to March 20, 1931, the date on which water
was first diverted from the Ware River to the Wachusett
Reservoir. We therefore need not concern ourselves with
future takings in the Ware River watershed, but confine
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ourselves to the damages, if any, arising out of past
takings. It is also evident, under the above interpreta-
tion, that the towns in the Swift River Valley are not as
yet affected by these same provisions of the general law,
as the physical works necessary to impound and divert
the waters of the Swift River are not yet complete.

It therefore seemed to this Commission that the ques-
tion before it could readily be divided into two main
divisions, namely: (1) the needs of those towns affected
by the Ware River additions as provided for in chapter
375 of the Acts of 1926; and (2) the needs of those towns
affected by the additions to the metropolitan water system
in the Swift River Valley as provided for in chapter 321
of the Acts of 1927.

It was apparent that in the framing of the legislation
providing for the development of the Ware River, no
particular thought was given to the decrease in valuation
of those towns in which the takings were to be made to
carry out the provisions of chapter 375 of the Acts of 1926.
On the other hand, it was apparent that in the framing
of the legislation providing for the development of the
Swift River as a water supply, in chapter 321 of the Acts
of 1927, careful thought was given to the effect which the
takings would have on the valuations of the towns lying
in the area taken.

From evidence submitted and provisions of the above
mentioned legislation, we find that no further legislation
is needed in respect to relief for loss of property and taxes
for the towns lying in the Swift River watershed, being
more particularly described as the towns of Belchertown,
Dana, Hardwick, New Salem, Pelham, Petersham and
Ware, and so report.

The question before the Commission therefore reduced
itself into what, if any, relief was necessary to compensate
the towns in the Ware River watershed for loss of property
and taxes due to the takings in the past in the Ware River
watershed which had worked undue hardship on the
municipalities therein, being more particularly described
as the towns ofBarre, Hubbardston, Oakham, Phillipston,
Princeton, Rutland and Westminster.
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This Commission concurs with that part of the report
of the commission established by chapter 13 of the Re-
solves of 1932 which reads as follows:

The difficulties that develop where a special privilege is granted
are accentuated in this case because towns, neighboring those which
were benefited in the earlier case, feel discriminated against by failure
to extend to them the same special privilege extended by the Legis-
latures of the past.

It appears that past special legislation has influenced
the desires of the towns included in this present investiga-
tion, and that reimbursement is sought by these present
towns modeled after the special privileges granted Holden
by chapter 533 of the Acts of 1906, which reads in part
as follows;

The words “real estate” as used in this section shall include water
rights, and in the case of mills all machinery therein.

This Commission feels that a general extension of relief
to the towns now seeking relief on the same basis as
granted Holden would not only work an undue hardship
on the Metropolitan District Commission directly, and
the towns or cities in the Metropolitan Water District
indirectly, but would establish a very dangerous and ex-
pensive precedent which might be pointed to in the future.

A careful study of all special legislation on behalf of
towns affected by metropolitan water supply additions
since the inception of the Metropolitan District Com-
mission under the provisions of chapter 488 of the Acts
of 1895 was made. It was evident from this study that
the precedent of special legislation has been fully estab-
lished in all cases where undue loss of property and taxes
has occurred in towns affected by the development of the
metropolitan water system. This Commission is con-
vinced that any change in the provisions of the general
law as set forth in chapter 59, sections 6 and 7 (General
Laws, Ter. Ed.) is not only undesirable and unnecessary,
but dangerous. Nor does it appear within the duties of
this Commission to recommend the repeal of any past
special legislation.

It is interesting to note that in the case of the town of
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Boylston, which was favored by special legislation under
section 16 of chapter 488 of the Acts of 1895, and further
favored by special legislation by chapter 436 of the Acts
of 1896, these past favors granted by special legislation
were repealed by chapter 290 of the Acts of 1928, so that
reimbursement in lieu of taxes to be collected from the
Metropolitan District Commission on land taken for
water supply purposes could be computed under the pro-
visions of the general law as cited above. We offer this
remark as substantiating evidence that the provisions of
the general law as cited above have been proved by the
changing conditions of time to most equitably provide for
the adjustment of payments in lieu of taxes arising out of
takings for water supply purposes.

Commissioner Keniston called one point to the atten-
tion of this Commission which was felt to have a rather
important bearing on the question before them, the point
being that in every case of purchase of property in both
the Ware and Swift River areas there had been no occa-
sion for him to resort to the powers of eminent domain
as provided for in chapter 79 of the General Laws, because
all sales had been made voluntarily. This fact impressed
this Commission that the entire responsibility for the loss
of taxable values cannot be charged against the Metro-
politan District Commission, but that certain of the prop-
erty owners in the various towns affected by the present
water supply additions could be held jointly responsible
for the losses alleged.

As the study of the problem progressed, it became
obvious to this Commission that the character and degree
of loss alleged by the seven towns in the Ware River
watershed were of such difference that no general compre-
hensive rule could be formulated which would fit all cases
and provide adequate reimbursement in some cases with-
out working an injustice to the Metropolitan District
Commission in others. It therefore became necessary to
consider the case of each individual town and decide each
case upon its individual merits.

As neither Princeton nor Westminster were represented
at either hearing by town officials, it appeared obvious
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that these two towns are satisfied with the reimbursement
provided by the provisions of the general law as cited
above, and that no special legislation is desired by them
for relief for loss of property and taxes arising from the
taking made by the Metropolitan District Commission.
This Commission reports, in the case of Princeton and
Westminster, no legislation necessary.

Phillipston presented no figures to show that it had
lost any property or taxes because of the additions to the
metropolitan water system, nor that it was dissatisfied
with the reimbursement allowed under the general law,
and inasmuch as this town lies in an existing water supply
watershed, no provision for future takings need be con-
sidered by this Commission, and we find in the case of
Phillipston no legislation is necessary.

In the oases of Barre, Hubbardston, Oakham and Rut-
land, the remaining four towns mentioned in the resolve,
and not referred to above, this Commission finds that
although there has been a substantial reduction in valua-
tion in these towns during the period between the enact-
ment of the enabling act creating the Ware River water
supply development and the present, this reduction in
valuation is not unique to these four towns, but that many
towns not affected by water supply additions have likewise
experienced substantial reductions in valuations.

The question before this Commission, as far as it con-
cerns these four towns mentioned above, resolves itself
into a determination, with all available facts and figures,
of what part of the reduction experienced by these towns
can be directly attributable to the takings for the addi-
tions to the metropolitan water supply system, and at the
same time to estimate as closely as practicable what part
of the reduction attributable to these takings would have
accrued if no takings had been made.

By the study of the following lists of figures which were
obtained from the towns considered and from the Depart-
ment of Corporations and Taxation, Division of Ac-
counts, this Commission was forced to the following con-
clusions, and to the recommendation of the following
special legislation;
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Statistics used by Special Commission in determining Condi-
tion of Various Towns affected by the Additions to the
Metropolitan Water Supply System.

Name of Town.

Barre. 8 ' Oakham. Rutland.

Assessed Value, 1926, 1926, 1927 Average.

Eea l $2,239,764 8828,183 $313,729 $978,293

Personal 1,131,532 160,175 177,642 332,484

Total $3,371,286 $988,358 $491,371 $1,210,777

Assessed Value, 192i
248,290 $826,180 $315,070 $977,35:

114,731 166,120 177,842 328,769Personal
Tota. 363,021 5992.300 3493,812 $1,306,116

Assessed \ lue, 1

4,995 $295,280 $1,021$2,14'Real
4,308 94,135 152,206 235,444Personal

931,503 $849,130 $447,486 $1,258,439Total

Assessed Value, 191

>95,795 $1,040,395Real
Perse 149,235 226,344

$445,030 I $1,266,739Total 7o

Change in Valuation, 19, 1926, 1927 to 1

Real 9 $73,188 $18,449 —544,702

347,224 68,040 25,436 97,040Personal
Total $439,783 $139,228 $43,885 $52,338

Percentage Change in Valuation, 1925, 1926, 1927 to 19,

Real -4H-9—4

Personal 41 H
■1434

30V ■l44.

Total -4-13

Not available
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Statistics used by Special Commission, etc. Concluded.

Name of Town

Barre. ®u^^'r(^s " Oakham. Rutland,

Change in Valuations between 1926 and 1933, due to Takings of Metro-
politan District Commission.

Real (buildings) ....
$24,245 $11,320 §13,910 $98,316

Personal (machinery) . . . 46,560 7,200 16,553 69,500

Total $70,805 $18,520 $30,463 $167,816

Total Change in Valuation between 1926 and 1933.

Real §195,305 $71,185' $20,175 —563,038

Personal 407,341 71,986 28,607 102,415

Total $602,646 $143,170 $48,782 $39,377

Percentage Change between 1926 and 1923 Loss

318 14.5Total

Percentage of Total Loss Ascribable to Takings of Metropolitan District
Commission

43013 6211.6Total

Tax Rates

826 33 $34 70 $25 23 834 03Average, 1925, 1926, 192
1932 ....

39 00 36 00 24 00 27 20

33 00 50 40 28 60 27 001933

Percentage Change in Tax Rale

—50.5 3.76 —4.85 — M - 2
1932 over 1925, 1926, 1927
1933 over 1925, 1926, 1927
1933 over 1932

27.8 45.25 13.59

—15.4 37.80 19.30 -7.4

1933 valuation figures for Hubbardston not available; 1932 figures used
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In the case of Oakham it was brought out that because
of the takings made by the Metropolitan District Com-
mission, one school and a certain number of street lights
were discontinued, with an annual saving of approxi-
mately $1,500. It was apparent that the amount received
as taxes from all the property taken was less in amount
than the amount of savings effected, and therefore this
Commission reports that Oakham does not need addi-
tional aid beyond that allowed under the provisions of
the general law, and no further legislation is necessary.

In the cases of Barre, Hubbardston and Rutland there
was no evidence of any reductions of operating costs
because of the takings of the Metropolitan District Com-
mission. This Commission is of the conviction that both
equity and justice call for the annual payment of $932.15
to Barre, $321.25 to Hubbardston and $2,850 to Rutland,
and that these annual payments be made in excess of the
annual payments now made under the provisions of sec-
tions 6 and 7 of chapter 59 of the General Laws, and that
they be continued annually to each town so long as each
remains a municipality or until ten years after the waters
of the Ware River above the dam at Coldbrook cease to
be part of the metropolitan water system and are aban-
doned as a water supply.

Respectfully submitted

RUSSELL D. CHASE, Chairman.
WM. ARTHUR AKEROYD.
RAYMOND F. O’CONNELL.
DAVID B. SMITH.
WILLIAM B. KERIGAN.
JOHN F. FULLER, Clerk.

John C. Wilson dissents.
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In the Year One Thousand Nine Hundred and Thirty-Four.

An Act providing for Certain Annual Payments to the
Towns of Barre, Hubbardston and Rutland on Account
of the Construction of the Metropolitan Water System.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. The treasurer of the commonwealth
2 shall pay as a part of the expenses of the metropolitan
3 water works, the sum of nine hundred and thirty-two
4 dollars and fifteen cents to the town of Barre, the sum
5 of three hundred and twenty-one dollars and twenty-
-6 five cents to the town of Hubbardston, and the sum of

fifty dollars to the town of
ieptember in the year nine-
?our, and like sums in the
ceding year until ten years
ire river above the dam at
.zed as a water supply and/

7 twenty-eight hundred anc
8 Rutland in the month of
9 teen hundred and thirty

10 same month in each succ
11 after the waters of the W
12 Coldbrook cease to be uti
13 or of the metropolitan water system; provided, that
14 said towns continue to be municipalities during that
15 time; and shall continue to pay all amounts due said
16 towns under the provisions of sections six and seven
17 of chapter fifty-nine of the General Laws (Tercentenary
18 edition).

1 Section 2. This act shall take effect upon its
2 passage.
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