
HOUSE No. 295

By Mr. Burgess of Quincy, petition of Henry F. Long, Commis-
sioner of Corporations and Taxation, for legislation to provide for
taxation of retail sales of tangible personal property. Taxation.

In the Year One Thousand Nine Hundred and Thirty-Four,

An Act providing for the Taxation of Sales of Tangible
Personal Property.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. The General Laws, as appearing in
2 the Tercentenary edition thereof, are hereby amended
3 by inserting after chapter sixty-four A the following
4 new chapter;

n

6 Taxation of Sales op Tangible Personal Prof
ERTYi

8 Section 1. The following words and phrases, as
9 used in this chapter, shall have the following mean-

-10 ings unless the text otherwise requires:
11 (a) “Commissioner”, the commissioner of corpo-
-12 rations and taxation.
13 ( b) “Person” shall include an individual, part-
-14 nership, society, association, joint stock company,

Cl)t CommontoealtJ) of s^assaclnisctts
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corporation and any combination of individuals, and
shall include fiduciaries.
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(c) “Receipts”, the total amount of the sale price
of tangible personal property sold at retail in the
commonwealth, valued in money whether received
in money or otherwise, including all receipts, cash,
credits and property of any kind or nature, and also
any amount for which credit is allowed by the seller
to the purchaser, without any deduction therefrom
on account of the cost of the property sold, the cost
of the material used, labor or service cost, interest
or discount paid, or any other expense whatsoever,
from the sale of tangible personal property at re-
tail in the commonwealth, except receipts from the
sale of gasoline and other motor vehicle fuel upon
which a tax is imposed pursuant to chapter sixty-four
A and except receipts from the sale of alcoholic
beverages with respect to which a tax is paid under
the provisions of section twenty-one of chapter one
hundred and thirty-eight of the General Laws as
amended by chapter three hundred and seventy-six
of the acts of nineteen hundred and thirty-three.
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(d) “Sale”, any transfer, exchange or bargain,
conditional or otherwise, in any manner or by any
means whatsoever for a consideration.
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(e) “Tangible personal property”, corporeal per-
sonal property included within the meaning of the
words “produce, goods, wares, or merchandise” as

appearing in chapter one, section one, article four
of the constitution.
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(/) “Retail sale” or “Sale at retail”, a sale to a

consumer or to any person for any purpose other than
for resale in the form of tangible personal property.
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Section 2. An excise is hereby imposed upon sales48
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49 of tangible personal property at retail in the com-

-50 monwealth, amounting to two per centum upon the
51 sale price. The excise shall be paid to the common-
-52 wealth by the vendor. The burden of proving that
53 a sale of tangible personal property was not a sale
54 at retail shall be upon the person who made it,
55 unless such person shall have taken from the pur
56 chaser and shall exhibit to the commissioner upon

57 request a certificate signed by and bearing the name

58 and address of the purchaser to the effect that the
59 property was purchased for resale. For the purpose
60 of the proper administration of this chapter and to
61 prevent evasion of the tax hereby imposed it shall
62 be presumed that all receipts of the vendor are from
63 sales subject to the tax until the contrary is estab-
64 lished. The tax shall be paid by the vendor to the
65 commonwealth at the time and in the manner here-
66 inafter provided. In any case where tangible per-
67 sonal property is sold at retail under a contract made
68 prior to July first, nineteen hundred and thirty-four,
69 which specifies and fixes the sale price and such sale
70 is consummated after July first, nineteen hundred
71 and thirty-four, the vendor may add the tax imposed
72 by this chapter to the sale price and collect it from
73 the purchaser. No person engaged in the business of
74 selling tangible personal property at retail shall ad-
75 vertise or hold out to the public in any manner,
76 directly or indirectly, that the tax imposed by this
77 chapter is not considered as an element in the price
78 to the consumer. The commissioner may provide
79 by regulation that sales on the installment plan under
80 conditional contracts of sale may be reported as of
81 the date when the payments become due, in which
82 event such sales shall become subject to the tax at
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83 such times to the extent of the sums then received
and not at the time the contract of sale was entered
into. The commissioner shall provide by regulation
for the exclusion from receipts of amounts represent-
ing sales where the contract of sale has been cancelled
or the goods returned or, in case the tax has been
paid upon such receipts, for a credit of the amount
of the tax against future tax liability of the seller.
The commissioner may issue such rules and regula-
tions as he deems necessary in the administration
of this chapter.
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Section S. If a person has receipts of less than
five hundred dollars for any quarter year period for
which a return is required to be made, sales by
him shall be exempt from the tax imposed by this
chapter. If a person has receipts of more than five
hundred dollars but less than one thousand dollars
for any quarter year period for which a return is re-
quired to be made, the amount of the exemption
shall be determined by deducting from the sum of
five hundred dollars the difference between the
amount of such receipts and the sum of five hundred
dollars, except in no such case shall the tax be less
than two dollars and fifty cents. If a person has
receipts exceeding one thousand dollars for any
quarter year period for which a return is required
to be made, no portion thereof shall be exempt from
the tax imposed by this chapter. In case the period
of the return is less than a quarter year, the exemp-
tion herein provided shall be prorated.
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Section 4- Every person selling tangible personal
property at retail in the commonwealth shall keep
such records of receipts and in such form as the
commissioner may by regulation require. Such
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records shall be offered for inspection and examina-
tion at any time upon demand by the commissioner
or his duly authorized agent or employee and shall be
preserved for a period of three years, except that the
commissioner may consent to their destruction within
that period or may require that they be kept longer.
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Section 5. Every person selling tangible personal
property at retail in the commonwealth shall file
with the commissioner a return of his receipts for
each quarter year period ending March thirty-first,
June thirtieth, September thirtieth and December
thirty-first; provided however that the commis-
sioner, if he deems it expedient, may require returns
of receipts to be made for other than quarter year
periods. Returns shall be filed within thirty days
from the expiration of the period covered thereby,
except that the commissioner, if he deems it expe-
dient, may require that they be sooner filed. The
forms of returns shall be prescribed by the commis-
sioner and shall contain such information as he may
deem necessary for the proper administration of this
chapter. Unless demanded by the commissioner, no
person need file a return if his receipts for any quarter
year period do not exceed five hundred dollars.
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141 Section 6. At the time of filing a return of receipts

each person shall pay to the commissioner the tax
imposed by this chapter for the period covered by
such return. All taxes for the period for which a
return is required to be filed shall be due and payable
on the date determined for the filing of the return
for such period, without regard to whether the return
is filed or whether the return which is filed correctly
shows the amount of tax due. The commissioner
shall have for the collection of this tax all the reme-
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dies which are provided in chapter sixty-two for the
collection of income taxes. The commissioner may
require any person whose sales are subject to the tax
imposed by this chapter to file with him a bond, issued
by a surety company authorized to transact business
in the commonwealth, in such amount as the com-
missioner may fix, to secure the payment of any tax
or penalties due or which may become due from
such person. The commissioner may, in lieu of such
bond, accept such securities as he may approve and
in such amount as he may prescribe, which shall be
deposited with him, and such securities shall be
kept in the joint custody of the state treasurer and
the commissioner and may be sold by the commis-
sioner at public or private sale, without notice thereof
to the person who deposited such securities, if it
becomes necessary so to do in order to recover any
tax or penalties due. Upon any such sale, the sur-

plus, if any, above the amount due under this chap-
ter shall be returned to the person who deposited
the securities.
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Section 7. If a return required by this chapter is
not filed, or if a return when filed is incorrect or in-
sufficient and the maker fails to file a corrected or

sufficient return within twenty days after the same

is required by notice from the commissioner, the
commissioner shall determine the amount of tax
due from such information as he may be able to
obtain and, if necessary, may estimate the tax on the
basis ofany available information. The commissioner
shall give notice of such determination to the person
liable for the tax. Such determination shall finally
and irrevocably fix the tax unless the person against
whom it is assessed shall within thirty days after the
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185 date of notice of such determination apply to the
186 commissioner for a hearing or unless the commis-
-187 sioner of his own motion shall reduce the same. At
188 such hearing evidence may be offered to support
189 such determination or to prove that it is incorrect.
190 After such hearing the commissioner shall give notice
191 of his decision to the person liable for the tax, who
192 may appeal from such decision within ten days of
193 the date of the notice of such decision to the board
194 of tax appeals whose decision shall be final.
195 Section 8. Sums due to the commonwealth under
196 this chapter as an excise or as penalties may be re-
-197 covered by the attorney general in an action brought
198 in the name of the commissioner.
199 Section 9. Any notice authorized or required
200 under the provisions of this chapter may be given
201 by mailing the same to the person for whom it is
202 intended in a postpaid envelope addressed to such
203 person at the address given in the last return filed
204 by him pursuant to the provisions of this chapter
205 or if no return has been filed then to such address
206 as may be obtainable. The mailing of such notice
207 shall be presumptive evidence of the receipt of the
208 same by the person to whom addressed. Any period
209 of time which is determined according to the pro-
-210 visions of this chapter by the giving of notice shall
211 commence to run from the date of mailing of such
212 notice.
213 Section 10. Any person failing to file a return or
214 corrected return or to pay any tax within the time
215 required by this chapter shall be subject to a penalty
216 of five per centum of the amount of tax due, plus one
217 per centum of such tax for each month of delay or
218 fraction thereof, except the first month after such
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219 return was required to be filed or such tax became
due; but the commissioner, if satisfied that the de-
lay was excusable, may remit all or any part of such
penalty. Such penalty shall be paid to the commis-
sioner and disposed of in the same manner as other
receipts under this chapter. Unpaid penalties may
be enforced in the same manner as the tax imposed
by this chapter.
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Any person and any officer of a corporation filing
or causing to be filed any return, certificate, affidavit
or statement required or authorized by this chapter
which is wilfully false shall be punished as provided
in section fifty-six of chapter sixty-two. A certificate
of the commissioner to the effect that a tax has not
been paid, that a return has not been filed or that
information has not been supplied pursuant to the
provisions of this chapter shall be prima facie evi-
dence thereof. Any person violating any provision
of this chapter for which no penalty is otherwise
provided shall be punished by a fine of not more
than five hundred dollars.
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Section 11. If within one year from the payment
of any tax or penalty the person who paid the same
shall make application for a refund thereof and the
commissioner or the board of tax appeals or the court
shall determine that such tax or penalty, or any por-
tion thereof, was erroneously or illegally collected,
the commissioner shall refund the amount so deter-
mined, without interest, out of funds collected under
this chapter. However, no refund shall be made of
a tax or penalty paid pursuant to a determination of
the commissioner as provided in sections seven and
ten unless the commissioner, after a hearing as in
said sections provided or of his own motion, shall
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253 have reduced the tax or penalty or it shall have been
254 established by judicial proceeding that such deter-
255 mination was erroneous or illegal, in which event a
256 refund shall be made as above provided upon the
257 determination of such proceeding. An application
258 for refund made as herein provided shall be deemed
259 an application for a refund of any tax or penalty
260 complained of and the commissioner may receive
261 additional evidence with respect thereto. After mak-
262 ing his determination the commissioner shall give
263 notice thereof to the person interested and he shall
264 be entitled to appeal to the board of tax appeals
265 provided such appeal is made within thirty days
266 after the date of such notice.
267 Section 12. Except in accordance with proper ju-
268 dicial order or as otherwise provided by law, it shall
269 be unlawful for the commissioner or any officer or
270 employee of the department of corporations and
271 taxation to make known any other information
272 relating to the business of a taxpayer contained in
273 any return required under this chapter. The officers
274 charged with the custody of such returns shall not be
275 required to produce any of them or evidence of any-
276 thing contained in them in any action or proceeding
277 in any court, except on behalf of the commonwealth
278 or the commissioner in an action or proceeding under
279 the provisions of this chapter, or on behalf of any
280 party to any action or proceeding under the pro-
281 visions of this chapter when the returns or facts
282 shown thereby are directly involved in such action
283 or proceeding, in either of which events the court
284 may require the production of and may admit in
285 evidence, so much of such returns or of the facts
286 shown thereby as are pertinent to the action or pro-
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Deeding and no more. Returns shall be preserved for
three years and thereafter until the commissioner
orders them to be destroyed.
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Section 13. The supreme judicial court shall have
jurisdiction in equity to restrain the collection upon
any sale exempted by the constitution and laws of
the United States,, of the excise imposed by this
chapter. Such bill shall be brought against the
commissioner, whether the question of the collec-
tion of the excise is in the hands of the attorney
general or pending before the board of tax appeals
or is still in the hands of the commissioner.

290
291
292
293
294
295
296
297
298

Section 2. This act shall take effect July first
nineteen hundred and thirty-four.
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