
No. 1073HOUSE
By Mr. Herter of Boston (by request), petition of Arthur S. Howes

for imposition of an excise tax on tobacco, tobacco products, bever-
ages and admissions to places of public entertainment. Taxation.

In the Year One Thousand Nine Hundred and Thirty-Four.

An Act providing an Excise on Tobacco, Tobacco Prod-
ucts, Beverage and Admissions in Lieu of Local Prop-
erty Taxes to provide for a Municipal Public Welfare
Fund.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. The General Laws are herewith
2 amended by inserting after chapter sixty-four A,
3 under the title, “Excise on Tobacco, Tobacco Prod-
-4 ucts, Beverage and Admissions,” the following new
5 chapter:

7 Section 1. The following words and phrases, as
8 used in this chapter shall have the following mean-
-9 ings unless the context otherwise requires:

10 (a) “Commissioner”, the commissioner of corpo-
-11 rations and taxation.
12 (b ) “Possessor”, manufacturer or producer of the
13 article senumerated herein, or in case such articles are
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manufactured or produced without the commonwealth
the first in possession thereof within the common-
wealth after the completion of the act of importation.
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(c) “Container”, any box, package, bottle, re-
ceptacle or other form of container in which or
from which it is customary to sell at retail articles
of the class subject to the excise herein provided.
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(d) The word “produced” shall be deemed to
include the act of bottling or placing in containers.
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(e) The word “stamp” shall be deemed to include
a bottle cap or crown or an imprint on an admission
ticket or other token enabling a person to enter a
place of entertainment or other place.
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(/) “Beverage”, all drink of a nature commonly
sold or dispensed in bottles or containers serving the
same or a similar purpose and all drink of a nature
commonly sold or dispensed at soda fountains
whether or not in fact so sold or dispensed. The
term shall not be construed to include milk, unmixed
with other ingredients, nor tea, coffee, cocoa or
chocolate, commonly so called, nor water unmixed
with any other element or ingredient enhancing its
commercial value. Water mixed with any other
element or ingredient enhancing its commercial
value whether produced by natural causes or other-
wise shall be deemed beverage.
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(,g) “Admission”, shall be deemed to include any
ticket or license, the possession of which or the giving
up of which permits or denotes permission to enter any
place of amusement, entertainment or any other form
of exercises forwhich a license is required foradmission.
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Section 2. An excise is hereby imposed on all
articles, commodities, licenses or privileges, enumer-
ated in this section provided, produced, manufac-
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tured or being within the commonwealth at the rates
herein stated. Said excise shall immediately accrue
and be collected from the provider, possessor upon
manufacture, production or possession after impor-
tation. Except as otherwise herein provided the
provider or possessor shall within forty-eight hours
after issue of license or the manufacture or produc-
tion within the commonwealth or within forty-eight
hours after providing or coming into possession of
the articles if provided, manufactured or produced
without the commonwealth procure, affix and cancel
the stamps provided and pay the excise imposed by
this section. The payment of said excise shall be
denoted by stamps affixed to the container, com-
modity or license. The articles subject to excise
and the rates thereon are as follows: —•
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Beverage. At the rate of one cent per half pint
or fraction thereof.
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Admissions. To all places where tickets or other
evidences are required for admission an amount not
less than five cents on the first fifty cents or any part
thereof and one cent for each ten cents in addition
thereto.
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Little Cigars. Upon cigars of all description made
of tobacco, or any substitute therefor, and weighing
not more than three pounds per thousand, one cent
for each ten cigars, or fraction thereof.
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Cheroots, Stogies, etc. Upon cigars of all descrip-
tions made of tobacco, or any substitute therefor,
and weighing more than three pounds per thousand,
of a class ordinarily retailing for three cents each,
or less, three dollars per thousand.
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Cigars. Upon cigars of all descriptions made of
tobacco, or any substitute therefor, and weighing
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82 more than three pounds per thousand, of a class
83 ordinarily retailing for over three cents each ten
84 dollars per thousand.
85 For the purpose of computing the tax, cheroots,
86 stogies, etc., are hereby classed as cigars.
87 Cigarettes. Upon all cigarettes made of tobacco
88 or any substitute therefor: Upon each package of
89 a class ordinarily retailing for five cents, or less,
90 one cent; upon each package of a class ordinarily
91 retailing for more than five cents each an additional
92 one cent for each five cents or fractional part thereof
93 of the ordinary retail selling price in excess of five
94 cents.
95 Snuff, Chewing Tobacco. Upon snuff and chewing
96 tobacco, one cent for each three ounces or fractional

98 Smoking Tobacco. Upon all smoking tobacco,
99 including granulated, plug-cut, crimp-cut, ready

100 rubbed, and other kinds and forms of tobacco pre-
101 pared in such manner as to be suitable for smoking
102 in a pipe or cigarette; upon each package of a class
103 ordinarily retailing for five cents, or less, one cent
104 upon each package of a class ordinarily retailing for
105 more than five cents each an additional one cent for
106 each five cents or fractional part thereof of the ordi-
107 nary retail selling price in excess of five cents.
108 Whenever in this section reference is made to
109 products of a class retailing at a certain price, as the
110 basis for computing the tax, it is intended to mean
111 the ordinary, customary or usual price paid by the
112 consumer for products of that class, irrespective of
113 whether the particular article is in fact sold at such
114 price or otherwise disposed of.
115 When the ordinary retail price is referred to in
116 this section as the basis for computing the amount

97 part thereof.
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of stamps required on any article, it is intended to
mean the ordinary retail or selling price of the
article before adding the amount of the tax.
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Section 3. Stamps for the purpose of paying the
excise under this chapter shall be prepared by the
commissioner in such form, in such denominations
and in such quantities as he may prescribe. He shall
make provision for sale of such stamps in such places
and at such times as he deems necessary.
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Section 4- The commissioner shall make and
execute in behalf of the commonwealth contracts
for the manufacture of the stamps required by this
chapter and for necessary dies, plates and printing.
He shall be the custodian of the stamps, dies, plates
and other materials and things used in the manu-
facture of said stamps.
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Section 5. Whenever a stamp is used under this
chapter, the person using or affixing it shall write
or stamp thereon the initials of his name and the
date when the same is affixed or used, and shall cut
or perforate the stamp in a substantial manner, or
shall otherwise cancel the stamp in accordance with
regulations of the commissioner, so that it cannot be
used again.
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Section 6. If any stamps have been erroneously
affixed, the commissioner, upon presentation of a
claim for the amount of such stamps, and upon the
production of evidence satisfactory to him that
such stamps were affixed erroneously so as to cause
loss to the persons making the claim by said amount,
or such part thereof as he may allow, shall certify to
the comptroller the amount so erroneously paid,
and the state treasurer shall pay said amount with-
out any appropriation therefor by the general court.
Such claims shall be presented to the commissioner
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in writing duly verified; shall state the full name and
address of the claimant, the date of the erroneous
affixing, and the face value of the stamps; shall
describe the container to which the stamps were
affixed; and shall contain such evidence as may be
available upon which the demand for repayment is
based. Such claims shall be presented within ninety
days after the alleged erroneous affixing. If the
commissioner rejects a claim or any part thereof,
the claimant may, within thirty days after the date
of the rejection, apply to the board of tax appeals,
which shall thereupon review the facts of the case,
and shall forthwith give a written decision to the
claimant and to the commissioner; and if the board
grants any repayment to the claimant, the amount
of the repayment shall be certified and paid as
herein provided.
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Section 7. The commissioner may make such rules
and regulations consistent with this chapter as he
deems necessary, and may prescribe such further
forms, books, records and papers as he deems essen-
tial for carrying out its provisions.
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Section 8. The excise imposed by this chapter
may be recovered in an action brought in Suffolk
county in the name of the commonwealth, or by an
information in equity in the name of the commis-
sioner brought in the supreme judicial court for said
county.
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Section 9. Every possessor shall keep or cause to
be kept at some accessible place within the common-
wealth true books of account wherein shall be re-
corded, plainly and legibly, the daily manufacture,
production or first possession of all articles subject
to the excise, the date and place of purchase of all
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stamps, the amount of stamps purchased, and/or
the amount affixed to bottles or containers and the
date of affixation.
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Section 10. Every possessor shall annually on or
before the first day of February make a return under
penalties of perjury to the commissioner in such
form as he shall prescribe setting forth the amount
of the articles subject to the excise provided, manu-
factured, produced or possessed during the preced-
ing calendar year, the amount of stamps affixed
thereto and cancelled, the amount of stamps pur-
chased during said period, and the place of purchase,
and such other information as the commissioner
may reasonably require for purposes of verifying
the payment of the excise imposed by this chapter.
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Section 11. The commissioner may, at any time
within two years after the first day of February of
the year in which the return required by section
ten is to be filed, examine the books and papers of
any person, firm, association or corporation required
to make such return, and such books and papers
shall at all times be subject to his inspection or that
of any of his representatives between the hours of
ten o’clock in the forenoon and four o’clock in the
afternoon on any business day except Saturday. The
commissioner may enforce by mandamus his right
to examine such books and papers.
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Section 12. Whoever refuses to permit the com-

missioner, or any of his representatives, to inspect
books or papers as provided in section eleven or
fails to keep books of account as provided in section
nine or to preserve such books for such period as
the same shall be open to the inspection of the com-
missioner and whoever alters, cancels or obliterates
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entries therein except to make corrections, or makes
false entries therein, shall be punished by a fine of
not less than five hundred nor more than five thou-
sand dollars or by imprisonment for not less than
three months nor more than two years, or both.
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Section 13. No person, firm, association or cor-
poration, except a duly authorized agent of the
commissioner, shall sell or offer or expose for sale
any stamp issued pursuant to this chapter without
first obtaining from the commissioner his written
consent. Any person violating the provisions of this
section shall be punished by a fine of not less than
two hundred nor more than one thousand dollars.
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Section 1/[. Any possessor failing to affix stamps
as provided in this chapter or otherwise avoiding or
failing to pay the excise provided shall be punished
by a fine of not less than five hundred nor more than
one thousand dollars.
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Section 15. Whoever wilfully removes or alters
or knowingly permits to be removed or altered the
cancelling or defacing marks of any stamp provided
for by this chapter with intent to use such stamp or
knowingly or wilfully buys, prepares for use, uses,
has in possession, or suffers to be used, any washed,
restored or counterfeit stamps, shall be punished
by a fine of not less than five hundred nor more than
one thousand dollars or by imprisonment for not
more than one year, or both.
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Section 16. Whoever uses or permits to be used
any stamp bottle or container, that has previously
been used, without removal of any stamp affixed
thereto and affixation and cancellation of a new
stamp, and whoever uses or attempts to use any
stamp which has previously been used, shall be
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punished by a fine of not less than five hundred
nor more than one thousand dollars or by imprison-
ment for not more than one year, or both.
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Section 17. Whoever makes use of a stamp to
denote the payment of the excise imposed by this
chapter, without effectually cancelling such stamp,
and whoever makes any fraudulent use of a stamp
to avoid payment of the excise, and whoever sells,
consumes or otherwise disposes of any article subject
to the excise, knowing or having reason to believe
that the excise thereon has not been paid, shall be
punished by a fine of not less than five hundred nor
more than one thousand dollars or by imprisonment
for not more than one year, or both.
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Section 18. Any person, firm, association or cor-
poration failing to file when due any return required
by this chapter shall be subject to a penalty of five
dollars for every day during which default continues,
but the commissioner may abate such penalty in
whole or in part. Penalties thus incurred may be
recovered in the manner provided in section eight
for recovery of the excise.
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Section 19. If any return required by this chap-
ter contains a false statement which is known, or
by the exercise of reasonable care might have been
known, to the person making it to be false, such
person shall be punished by a fine of not less than
five hundred nor more than five thousand dollars
or by imprisonment for not less than three months
nor more than two years, or both.
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Section 20. The commissioner may, in his dis-
cretion, permit possessors of articles subject to the
excise, upon giving adequate bond, and under such
other reasonable conditions as he shall prescribe,
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to pay the excise imposed by section two otherwise
than by the procurement, affixation and cancellation
of stamps, and in such event, such possessor shall
not be subject to penalties for failure to affix and
cancel stamps with respect to such articles as may
be designated in the commissioner’s permit.
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Section 21. The supreme judicial court shall
have jurisdiction in equity to restrain the collection,
upon any transaction exempted by the constitution
and laws of the United States, of the excise imposed
by this chapter. Said bill shall be brought against
the commissioner, whether the question of the col-
lection of the excise is in the hands of the attorney
general or pending before the board of tax appeals
or is still in the hands of the commissioner.
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Section 22. All sums received under this chap-
ter as excise, penalties, forfeitures, interest, costs of
suit and fines shall be paid into the treasury of the
commonwealth, and shall (after the deduction of all
refunds and administrative expenses) be credited to
a fund to be known as the Municipal Public Welfare
Fund. Said fund shall be employed to aid cities
and towns and be distributed to them in the pro-
portions that their ratable increase in public welfare
expenditures compares to like expenditures for their
nineteen hundred and twenty-eight fiscal year.
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1 Section 2. Section five of chapter fifty-nine of
2 the General Laws, as last amended by chapter four
3 hundred and sixteen of the acts of nineteen hundred
4 and thirty, is hereby further amended by inserting
5 the following new clause:
6 Thirty-sixth, Articles subject to excise under the
7 provisions of chapter sixty-four B.
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Section 3. If the provisions of section two of
chapter sixty-four B, imposing an excise on all
articles provided, produced, manufactured or being
within the commonwealth, are declared unconstitu-
tional or inoperative by a final judgment, order or
decree of the supreme court of the United States
or of the supreme judicial court of the common-
wealth, the remainder of this act, with the exception
of this section, shall be null and void. If such por-
tion of this act shall thus become null and void, the
provisions of prior laws which are made inoperative
or which are affected by this act shall continue in
full force and effect in all respects as though this
act had not been enacted. In such case the taxes
that have become due or assessable under such
prior laws shall be assessed as soon as may be, and
the time for making any assessment or performing
any other duty imposed or privilege granted by such
laws shall be extended for a period of one year after
the date when such laws are thus determined to be
in force. If any part, section or subdivision of this
act other than the portion heretofore referred to
shall be declared unconstitutional, the validity of
the remaining parts of this act shall not be affected
thereby.
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Section 4. This act shall become operative July
first, nineteen hundred and thirty-four.
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