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House of Representatives, May 15, 1934.

The joint committee on the Judiciary, to whom were
referred so much of the annual report of the Judicial
Council (Pub. Doc. No. 144) as relates to need of an
appellate body of judges for summary review of sen-
tences in the municipal court of the city of Boston and
avoidance of double trials on facts in misdemeanor cases
in said court (pages 34, 35), so much of the Governor’s
Address (Senate, No. 1) as relates to requiring defend-
ants to elect to stand trial in district courts without
right of appeal or to remove their cases forthwith to
the Superior Court upon claim for trial by jury, so much
of the report of the special commission established to
make thorough investigation relative to prevalence of
crime and means for suppression thereof (Senate, No.
125) as relates to a judicial reviewing body in the city
of Boston (app. E) and the petition (accompanied by
bill, House, No. 997) of Philip Sherman for legislation
to prevent double trials for persons accused of misde-
meanors, report the accompanying bill (House, No.
1508).

For the committee,

PHILIP SHERMAN.

Senator Hurley, and Representatives Barnet of New
Bedford, Hays of Boston, Innes of Boston, Lane of
Lawrence, Dever of Cambridge and Soble of Boston,
dissenting.
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In the Year One Thousand Nine Hundred and Thirty-Four.

An Act preventing Double Trials of Persons accused of
Misdemeanors.

1 Section 1. Chapter two hundred and seventy-
-2 eight of the General Laws is hereby amended by
3 inserting after section seventeen, as appearing in
4 the Tercentenary edition, the following new section:
5 Section 17A. A person accused of a misdemeanor
6 before a district court shall at the time of his ar-
-7 raignment and plea be called upon to elect whether
8 he will be tried before said court or before the su-
-9 perior court and he shall be notified of his right to

10 so elect. If he elects to be tried before the district
11 court he shall be deemed to have waived any right
12 of appeal to the superior court. If he elects to be
13 tried before the superior court the case shall be
14 entered in the superior court in the manner provided
15 in the following section.
16 If any person so accused elects to be tried before a
17 district court and is aggrieved by any ruling on a

18 matter of law or by sentence imposed by a single
19 justice thereof, he may, as of right, have the ruling
20 or sentence reported for determination or review by

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:
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21 the appellate division of said court in the same man
22 ner as in civil causes.

Section 2. Chapter two hundred and thirty-one
of the General Laws is hereby amended by striking
out section one hundred and eight, as amended by
chapter two hundred and fifty-five of the acts of
nineteen hundred and thirty-three, and inserting
in place thereof the following:
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Section 108. There shall be an appellate division
of each district court for the rehearing of matters of
law arising in civil causes, in prosecutions for mis-
demeanors and for the review of sentences imposed
in such prosecutions in each such district court.
Said division of the municipal court of the city of
Boston shall consist of three justices thereof, to be
designated from time to time by the chief justice
thereof. The appellate division of each other dis-
trict court shall be holden by justices of such other
district courts, not exceeding three in number out of
five justices assigned to the performance of such
duty by the chief justice of the supreme judicial
court, as follows: Such last mentioned chief
justice shall assign five justices of district courts
within the counties of Essex and Middlesex and
that part of Suffolk included in the jurisdiction of
the East Boston district court, the district court of
Chelsea, the municipal court of the Charlestown
district, the municipal court of the Brighton district,
the municipal court of the Dorchester district, the
municipal court of the Roxbury district, and the
municipal court of the South Boston district, to act
in the appellate divisions of such district courts
within those counties and that part of Suffolk county,
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32 which shall be known as the northern appellate divi
33 sion district; shall assign five justices of district
34 courts within the counties of Norfolk, Plymouth,
35 Barnstable, Bristol, Dukes and Nantucket and that
36 part of Suffolk included in the jurisdiction of the
37 municipal court of the West Roxbury district, to
38 act in the appellate divisions of such district courts
39 within those counties and that part of Suffolk
40 county, which shall be known as the southern appel-
41 late division district; and shall assign five justices
42 of district courts within the counties of Worcester,

43 Franklin, Hampshire, Hampden and Berkshire to
44 act in the appellate divisions of district courts within
45 those counties, which shall be known as the western
46 appellate division district. Such assignment may
47 be made for such period of time as such chief justice
48 may deem advisable. In each of the foregoing three
49 districts one of the justices so assigned shall be
50 designated by the chief justice of the supreme judi-
51 cial court as presiding justice, who shall from time
52 to time designate those of the appellate justices who
53 shall act on appeals in each district court in that
54 district and direct the times and places of sittings.
55 Two justices shall constitute a quorum to decide all
56 matters in an appellate division.matters in an appellate division.
57 A justice acting in the appellate division of a dis-
58 trict court other than the court of which he is a

59 justice shall be allowed in addition to his compensa-
-60 tion as such justice the sum of fifteen dollars for each
61 day he so acts, and his necessary traveling expenses,
62 incidental expenses and necessary clerical assistance
63 while so acting, to be paid by the county in which
64 he so acts, upon his certificate approved by the
65 county commissioners; provided, that the total
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sum expended for such incidental expenses and
clerical assistance shall not exceed in any year the
sum of fifteen hundred dollars in the northern appel-
late division district or the sum of seven hundred
and fifty dollars in either of the other two appellate
division districts; and no deduction shall be made
from the compensation of such justice under section
six of chapter two hundred and eighteen on account
of compensation paid to a special justice of his court
for service at any session which such justice is unable
to hold by reason of so acting.

66
67
68

69
70
71
79u

73
74
76

76
Any party to a cause brought in the municipal

court of the city of Boston after August thirty-first,
nineteen hundred and twelve, or in any other dis-
trict court after September thirtieth, nineteen hun-
dred and twenty-two, or a defendant in a prosecution
for a misdemeanor, aggrieved by any ruling on a
matter of law or by sentence imposed in such prose-
cution by a single justice, may, as of right, have the
ruling reported for determination by the appellate
division when the cause is otherwise ripe for judg-
ment after final disposition of such prosecution, or
sooner by consent of the justice hearing the same.
The request for such a report shall be filed with the
clerk of any district court within five days after
notice of the finding or decision and, when the ob-
jection is to the admission or exclusion of evidence,
the claim for a report shall also be made known at
the time of the ruling and shall be reduced to writing
in a summary manner and filed with the clerk, in
the municipal court of the city of Boston, within
two days, and in any other district court, within five
days, after the making of such ruling. A draft report
filed within the period required for a request for a
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100 report under this section shall be deemed to include
101 a request for a report. The justice whose ruling is
102 complained of shall not sit upon the review thereof.
103 If the appellate division shall decide that there has
104 been prejudicial error in the ruling complained of,
105 or that the sentence is excessive or improper, it may
106 reverse, vacate or modify the same or order a new
107 trial in whole or part; otherwise it shall dismiss the
108 report, and may, in civil causes, impose double cost
109 in the action if it finds the objection to such ruling
110 to be frivolous or intended for delay. If the party
111 claiming such report shall not duly prosecute the
112 same, by preparing the necessary papers or other
113 wise, the appellate division may order the cause to
114 proceed as though no such claim had been made
115 and may in like manner impose costs. A single
116 justice may, after decision thereon, report for deter-
117 ruination by the appellate division any case in which
118 there is an agreed statement of facts or a finding of
119 the facts or any other case involving questions of
120 law only. If a single justice is of opinion that an
121 interlocutory finding or order made by him ought
122 to be reviewed by the appellate division before any
123 further proceedings in the trial court, he may report
124 the case for that purpose and stay all further pro-
125 ceedings except such as are necessary to preserve
126 the rights of the parties. The municipal court of

127 the city of Boston shall make rules regulating the
128 procedure and sittings of the appellate division of
129 said court, for the preparation and submission of J

reports and the allowance of reports which a single
justice shall disallow as not conformable to the
facts, or shall fail to allow by reason of physical or
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133 mental disability, death or resignation, for the re-
-134 porting of cases reserved for report when a single
135 justice shall fail to report the same by reason of
136 physical or mental disability, death or resignation,
137 and for the granting of new trials.




