
SENATE .... No. 531

REPORT OF COMMITTEE ON ELECTIONS ON
THE PETITIONS OF JOSEPH B. CLANCY
THAT HE BE SEATED AS THE DULY
ELECTED SENATOR FROM THE FIRST
ESSEX SENATORIAL DISTRICT (SENATE,
NOS. 50 AND 408).

Your Committee held eleven public hearings and
fifteen witnesses were examined under oath. Both
parties and their Attorneys were present throughout
the hearings.

The petitioner, Joseph B. Clancy, who was the Demo-
cratic candidate, and the sitting member, Albert Cole,
who was the Republican candidate, were the only candi-
dates for the office of Senator from the First Essex Dis-
trict at the elections held November 6, 1934.

The District is composed of the city of Lynn and the
towns of Nahant and Swampscott. According to the
returns of the election officers the petitioner, Clancy, was
shown to be elected by 267 votes.

November 8, 1934, the sitting member, Cole, filed
petitions for recount in Lynn. According to that re-
count, in connection with the returns on recounts from
the two towns, the sitting member, Cole, was shown to
be elected by 5 votes

Thereupon the petitioner, Clancy, filed a writ of
mandamus in the Supreme Judicial Court against the
Election Commissioners of Lynn, alleging certain irregu-
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occasions above referred to at which the recounts proceeded, althoughinspection of said original tally sheets, both the block tally sheets and
the total tally sheets, were requested of said Election Commissioners
by said Clancy. The Election Commissioners announced publicly,
however, that said tally sheets could be examined at the office of the
Election Commissioners after the recounts had terminated.

In the agreed statement of facts there are also two
statements worthy of special emphasis, to wit:

15. The recounting of the ballots by the said Board of Election
Commissioners was conducted by them honestly and in good faith.

. . . the votes cast in the towns of Swampscott and Nahant are not
disputed as between the parties hereto. . .

.

The Supreme Court decision specifically disposes of
four complaints made by said Clancy by deciding:

1. That the petitions for recount were in proper form.
2. That Clancy had due notice of the recount and was

present.
3. That “There was no violation of the statutory

requirement that candidates shall be allowed to be
present and to witness the recount at any table where
the recount is being held. Recounts ought to be so con-
ducted that the possibility of interference with the ballots
and with those conducting the recount may be reduced
to a minimum. Every right of the petitioner was pre-
served by the decision of the Election Commissioners
that all candidates and their representatives should re-
main outside the rail. Those standing outside the rail
had every reasonable opportunity to observe each ballot,
to verify the recount as it progressed and to see that no
mistakes were made. . . . the regulations adopted by
the election commissioners in view of all the conditions
confronting them were reasonable and conduced to the
orderly conduct of the recount. There was compliance
with the statute in this regard.”

4. As to failure to count the blank ballots in Wards 2,
3 and 4, it says: “The omission to count the blank
ballots, however, did not affect the accuracy of the count
of the ballots actually cast for the competing candidates.”
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Rugg, C.J., discussing in the decision a recount, tersely
expresses the fundamental duty of this Committee. He
says: “The underlying reason for a recount is that the
will of the voters as manifested by the ballots actually cast
shall be truthfully and exactly found out and estab-
lished. . . . The object of election laws,

... is to as-
certain the popular will and to secure the rights of the
duly qualified electors.”

Your Committee feel that petitioner has had his day
in Court as to certain conditions surrounding the re-
count, and that the conclusion of the Court in reference
to them should be sustained. The evidence we heard
substantiated the Court’s decision in so far as that aspect
of the case was concerned.

A Committee on Elections on the part of the House
recounted Wards 1, 6 and 7 in Lynn in the Willis-McElroy
petition. (See their Report, being House, No. 1963 of
this year.)

Their report discloses that in the recount of these
three Wards three errors of importance in tabulating
were disclosed, about 15,000 votes being involved. Out-
side of these three errors, wdiich we refer to later, the
report shows that there was a change made in the count
of individual ballots so that McElroy had a net loss of
one vote and Willis had a net loss of five votes, i.e., a
net change of only four votes.

As to the three more important mistakes, there was
one where 21 had been entered for Willis, whereas it
should have been 41. This error has no effect on the
case before us.

The remaining two do, and were made in tallying the
recount of two blocks in Ward 7, Precinct 3.

Block 5 had been entered a second time in place of
Block 13, which latter block had not been entered at all
This double mistake ran all through the tabulation on
the ticket, and in making the correction in our case we
find as follows
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dorsed on the yellow envelope, as directed by Mr. Wal-
lace, with the name of the candidate making the protest.
The slips were merely memoranda to which an Election
Commissioner is not required by law to pay any atten-
tion beyond having an endorsement entered, which was
done in every instance. The candidates’ rights were
thereby protected and duly recognized.

We find no appreciable evidence as to “confusion” or
“commotion” behind the rail of a nature that would of
itself be liable to cause mistakes. All the confusion and
commotion were among the candidates, their workers
and the audience observing the recount. Those behind
the rail, of course, as the evidence showed, often stopped
or looked up from their work to observe when some par-
ticular argument got under way, and a certain amount
of excitement must have been communicated to them,
but it did not appear that any left their tables or became
“rattled”.

3 AND 4.
At each table there was a Republican and a Democrat.
There were some nine or ten specific instances where

witnesses said a vote was erroneously counted for Cole,
whereas it should have been counted for Clancy. In
each instance this would make a 2 vote gain for Cole
and in one instance a 3 vote gain.

Petitioner’s Counsel placed much stress on the evi-
dence of one Mr. Phelan, who testified that at a certain
table the checkers and Mr. Wallace refused to turn back
a ballot and examine it again when the observer claimed
it had been wrongly counted. Mr. Wallace denied the
episode happening. Mr. Murphy, who was the Demo-
cratic checker at that table, denied it and the Republican
checker was not called.

Other witnesses testified with considerable accuracy
that because of ballots being tallied for Cole more than
50 was totaled, or that a certain set of figures were
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tallied. We were able to check this evidence as to its
accuracy by examining the recount tally sheets of the
precincts, and in some instances the blocks where the
witnesses had testified that it happened. It appeared
from such a check that the candidate’s observers were
more confused than the checkers, as the records refuted
their testimony. In short, there seems grave doubt as
to errors of this type.

In fact, even making a liberal allowance of these for
Clancy, Cole’s lead, shown to be 60, would not have been
overcome.

There were also protests as to the judgment exercised
in reading single ballots, but no evidence was introduced
as to who was right beyond the fact of the protests having
been made by a Clancy observer. Cole’s observers also
protested many of this type. There is every reason to
believe that a third examination of this group of protested
ballots by us would not result in a change. Mr. Wallace
observed every one of them, and we do not feel that any
outrage was done or one of the two checkers representing
the two parties would have spoken out or reported it to
the wronged party.

In conclusion, we find that most of the serious errors
occurred at the original counting of the ballots on election
day. That the recount, accomplishing its purpose as
intended by law, discovered and corrected such errors.
That those disclosed since the recount still give Cole the
lead over Clancy, and we find no evidence to lead us to
conclude that other errors would be disclosed by a third
count by us that would change the net result.

After an official recount has been held, a further re-
count should not be made unless and until there is error
or fraud shown of a type that would change the result.
Unless such is shown, the will of the voters must be pre-
sumed to have been carried out. Such error and fraud
are not sustained by the evidence presented. The errors
that have been disclosed by the evidence we have been
able to correct or fairly estimate, and do not change the
result of the recount as to the final election.
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We find that the voters of this District elected the
sitting member, Cole, and therefor recommend that the
Petitioner be given leave to withdraw.

Respectfully committed,

JOSEPH R. COTTON.
JOHN D. MACKAY.
THEODORE R. PLUNKETT.






