
REPORT OF THE COMMITTEE ON ELECTIONS
ON THE PETITION OF CHARLES C. WAR-
REN THAT HE BE DECLARED THE DULY
ELECTED SENATOR FROM THE SIXTH
MIDDLESEX SENATORIAL DISTRICT IN-
STEAD OF THE PRESENT SITTING MEM-
BER (SENATE, NO. 407).

The undersigned, being a majority of the Committee
on Elections to whom was referred the petition of the
Honorable Charles C. Warren, praying that he be de-
clared the duly elected Senator from the Sixth Middle-
sex District at the State election held November 6,
1934, having completed their inquiry, submit the fol-

lowing report:
The Committee held public hearings on eight days,

during which time they heard the testimony of seven-
teen witnesses, and the arguments of counsel represent-
ing said petitioner and the sitting member, the Honor-
able Charles T. Daly. The former was represented by
Jasper N. Johnson, Esquire, and the latter by Joseph T.
Cummiskey, Esquire. The parties themselves were in
constant or frequent attendance.

The allegations contained in Paragraphs 1, 2, 3, 5, 6,
10, 11, 12 and 13 of the petition are found to be true;
likewise the first allegation of Paragraph 4. The Com-
mittee do not accept, however, the characterization
“pretended” as employed in said Paragraph 13.
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The petitioner contended that more votes were actu-
ally cast for him at said election than were cast for his
rival, but that he was deprived of the fruits thereof by
fraudulent acts committed in Medford, which city com-
prises part of the said Sixth District; and that said
fraudulent acts consisted of tampering with ballots in
eleven precincts in said Medford and padding votes of
the sitting member.

This was a serious charge requiring in justice to the
contending parties and to the cause of decent govern-
ment painstaking attention. Such attention we en-
deavored to give to the charge, and every fact and cir-
cumstance brought to our attention in connection there-
with, realizing that, as stated by the Chief Justice of our
Supreme Judicial Court in a recent case, “scarcely any-
thing can be conceived more vital to the public welfare
than free and honest elections.”

From evidence which was not discredited in any
material particular we arrived at the conclusion that the
procedure at the election in Medford was substantially
in accordance with the statutory directions and the gen-
eral practice. At the opening of the polls the ballot boxes
were examined and found to be empty. When the ballots
had been cast and counted they were placed in wooden
boxes provided for their reception. Each box was
locked, and, as a safeguard against tampering with the
lock, a seal was placed over it, consisting of a piece of
adhesive tape on which was written the date of the elec-
tion and the name of the City Clerk, who was a member
of the Board of Registrars. The warden of the precinct
delivered the box to two police officers who carried it in
an automobile to the police station, where a cell was at
the disposal of the election officials for the purpose of
storing the ballots and paraphernalia used at the elec-
tion. On the way to the police station the motor vehicle
stopped at the building in which the City Clerk’s office
is located. One of the officers remained in the car while
the other ascended a flight of steps and delivered to the
City Clerk the keys, books and tally sheets. On the
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return of the officer to the car he and his brother officer
proceeded to the police station, where a certain welfare
worker who had been on previous occasions engaged
for similar duties by the City Clerk, and was on this
occasion representing the City Clerk, received the boxes
and placed them in the cell. Boxes arriving from other
precincts were received in the same way. The boxes were
placed in the cell, the door was locked by turning and
removing the key. Over the lock was placed a seal bear-
ing the initials of the City Clerk. The cell door was
further made fast by two padlocks, with a similar seal
placed over each keyhole. The cell door key was placed
in the custody of the officer in charge of the station and
the keys to the padlock remained in the possession of
the City Clerk. After the cell door was locked it could
not be opened without the co-operation of the holder of
the cell door key and the holder of the padlock keys. The
door of the cell was constructed of vertical iron bars
set from one and one-half to four inches apart. The boxes
were piled on top of one another four feet or over from
the door.

One witness testified that “it would not be possible
to put your hands through far enough to reach within
three or four feet of the boxes.” The personal observa-
tion of three members of the Committee bore out the
substantial accuracy of this statement.

The petitioner contended that at the recount it was
found that from a number of these boxes the authentic
seals dated and signed as stated had been removed
and other seals of somewhat different material and color
and not dated or signed substituted; that on a certain
box the genuine seal remained, but was detached from
the wood at one end far enough to expose the lock.

One William A. Graustein testified to this effect, and
stated further that he distinctly called conditions to the
attention of Republicans and Democrats, including the
sitting member.

This rather astonishing testimony was corroborated by
Attorney Johnson. The City Clerk, who testified later,
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cast a doubt upon the accuracy of Mr. Graustein’s ob-
servation, but his own testimony simmered down to this
(we quote from the stenographic record):

Q. Can you tell this committee positively as a positive fact and
knowledge that Mr. Graustein did not make these protests that he
has testified to about these individual boxes? A. I wouldn’t say that
he did or did hot, but I don’t remember hearing it.

Q. You don’t remember anything about it? A. No.

Upon the evidence we find that the original seals were
in fact removed and spurious seals substituted, as al-
leged by Mr. Graustein and Mr. Johnson, but no evi-
dence was presented or discovered by us from which
we could determine where, when or by whom the sub-
stitution was made. As to the instance in which the
original seal remained but was loosened at one end so
as to expose the keyhole, we are of the opinion, based
upon the testimony of the City Clerk, that the exposure
was due to failure of the glue to hold the seal in place,
resulting in a curling up of one end of the seal far enough
to expose the keyhole.

It was the further contention of the petitioner that
the ballots contained in the eleven boxes referred to
were tampered with, specifically that blanks were
marked and changed into votes for the sitting member
after the ballots had been cast.

An examination of the ballots cast in three of the
eleven precincts made by us, with the assistance of Wil-
liam E. Hingston, a well-known expert on handwriting,
failed to disclose anything which he could regard as
supporting or tending to support this contention.

The tally sheet from Precinct 1 of Ward 3, which was
supposed to be sent by the warden by the police officer
to the City Clerk, disappeared somehow, somewhere.
The warden testified that he delivered it to Patrolman
Field, who was one of the officers entrusted with the
duty of transporting the boxes containing the cast bal-
lots to the police station.

Mr. Field testified that he “took what they gave me”
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and delivered the same to the City Clerk; that he was
given three envelopes by the warden and delivered them;
that while he supposed one of the envelopes contained
the tally sheet, he was not sure about it; that he heard
nothing about the loss of the tally sheet until he was
called to testify before us.

This testimony was in conflict with the testimony of
the City Clerk, who stated that he remarked to Officer
Field that he had not brought the tally sheet and that
Mr. Field said, “They didn’t give me any”; that he
(the City Clerk) thereupon asked the officer to search
the car and “the other articles” when he got over to
the police station and let him know; that he talked with
the Chief of Police and asked the latter to inquire of
Officer Field. The Chief of Police was not called to shed
light, if any he had, on this rather curious conflict in the
testimony. We are unable to account for the disappear-
ance of the tally sheet. Meagre and unsatisfactory
though the testimony of all three witnesses is on this
point, we are unable to accept the theory of petitioner’s
counsel that the disappearance of the tally sheet in ques-
tion was part of a scheme to commit fraud, there being
no direct evidence or compelling circumstances pointing
to such a conclusion.

The evidence presented to us left no doubt in our minds
that the recount was conducted honestly. There is a
presumption in favor of regularity and no evidence was
adduced to overcome it in this case.

Another point which the petitioner undertook to estab-
lish was that a certain organization which worked in the
interest of the sitting member violated the Corrupt Prac-
tice Act, so called. The undisputed evidence establishes
this allegation. The facts briefly stated are as follows;

About the first of August, 1934, a number of Medford
residents, estimated variously between 135 and 180, or-
ganized under the name of “Democratic Men’s Club of
Medford, Incorporated” for the purpose of social inter-
course between the members and to secure the election
of Democratic nominees to office at the approaching State
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election. The sitting member, Mr. Daly, who later at
the primary received his party’s nomination, was a mem-
ber of this organization. Of this there can be no doubt,
for officers of the organization so testified and Mr. Daly
made no denial of that. The members elected a president,
a vice-president, a treasurer, a secretary, and an executive
board of seven members, one from each ward of the city.
Each member was required to pay one dollar a year for
dues. About 200 badges with the words “Democratic
Men’s Club of Medford, Incorporated” printed on them
were procured for the use of the members. Notwith-
standing the presence of the word “Incorporated” upon
the badges no charter had been granted to the organiza-
tion, nor was any charter applied for. According to the
testimony of the president, it was the intention of the
club to apply for a charter as soon as they procured the
money wherewith to pay the required fee of the Common-
wealth. As a means of raising the money one or more
dances were held by the organization. Up to election day
the gross receipts of this organization were $84.55 and it
expended $95.65. It owes $23. This organization, which
operated vigorously and with enthusiasm in the interest
of the sitting member and other Democratic candidates,
filed no return with the City Clerk or the Secretary of the
Commonwealth. It failed to comply with the following
provisions inter alia of the General Laws:

Section 4 of chapter 55, which required that it file a
statement with the Secretary of the Commonwealth con-
taining the names and addresses of the treasurer and
chairman and of at least three additional members, and
a statement of the purpose for which it was organized.

Section 6 of said chapter 55, which forbade receiving,
expending, disbursing or promising money or its equiva-
lent, except as authorized by said chapter 55.

The treasurer of the club appears from the evidence to
have violated the provisions of said section 4 in failing to
file a written acceptance of his office and receiving and
disbursing money, while the names and addresses were
not filed. In short, so far as the Corrupt Practice Act was
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concerned the club was an outlaw organization. Refer-
ence may be had to chapter 56 for the penalties prescribed
for violations.

The extent of the participation of the sitting member
in the activities of the organization was not brought out
clearly by the evidence adduced by the petitioner, and
the sitting member himself volunteered no information
on that point. In fact, he did not testify.

A young man who was attending a recount at Wal-
tham. and was wearing one of the badges already de-
scribed, engaged in conversation with Mr. Graustein,
who was attending a recount as a representative of a
certain candidate. In the course of their conversation
the man wearing the badge stated that during the last
eighteen months the club in question had been engaged
in an effort to defeat all Middlesex Republican candi-
dates, including Senator Warren, and that if it had not
been for Mr. Graustein the club would have “picked
them all off”, but he added, “but we are going through
with Warren and Burnett and we have got Jewett
when you get along with the recount you will find out
what I mean. I don’t want to give you any more infor-
mation on that.”

In answer to a question by Mr. Graustein as to what
he (Graustein) should look for this man said, “padding
and blanks”. When asked what he meant by “pad-
ding”, he said, “I don’t care to discuss the matter any
further.”

The only evidence of this man’s connection with the
club or the cause of the sitting member is set forth above.
It is not strong evidence by any means, but taking into
consideration the place, the occasion, the circumstances
and the fact that he wore one of the badges, we think it
a reasonable conclusion that he was a member of the
club and working in the interests of the Democratic
candidates. His name, place of abode and other in-
formation concerning him are unknown. His startling
remarks would, if true, indicate the existence of a con-
spiracy to perpetrate a fraud upon the public and de-
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prive certain candidates of offices to which the voters
desired to eiect them. But the remarks were not made
in the presence or hearing of the sitting member, or, so
far as the evidence shows, in the presence or hearing of
any officers or representatives of the club. No oppor-
tunity was then afforded the club or the sitting member
to admit or deny the truth of the remarks.

Applying to this situation an elementary principle of
law, we deem it our duty to disregard the remarks of
the man referred to so far as substantiation of the peti-
tioner’s allegations is concerned.

Mr. Graustein’s recital of the conversation had the
effect, however, of impelling the Committee into a vigi-
lant inquiry in regard to the ballots cast in Medford and
placed in the boxes from which the original seals were
subsequently removed. Such inquiry was made as al-
ready stated, but nothing was discovered that might
indicate padding or any other tampering with the ballots.

There are 23 precincts in Medford. In 12 of them there
was nothing to indicate nor was it alleged that there
had been any removal of the seals placed upon the boxes.
In the remaining 11 precincts the original seals were re-

moved and replaced with other seals somewhat different
in substance and color, as hereinbefore reported. Not-
withstanding our failure to find any evidence of tamper-
ing with the ballots which we examined, we deem it appro-

priate to submit the following two tables, the first of
which shows the number of blanks reported in each of
seven contests in those 12 precincts, including the Warren-
Daly contest, and the second shows the number of
blanks reported in each of said seven contests in the 11
precincts in which the seals had been removed and re-

placed with spurious ones. In the 12 precincts the num-
ber of blanks reported in the Warren-Daly contest was
only 9 more than in the Clerk of Courts contest; 2 more

than in the County Commissioner contest; and not much
higher or lower than the number of reported blanks in any

of the other six contests. In the 11 precincts, on the other
hand, it will be observed that the number of blanks re-
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ported in the Warren-Daly contest is lower to an impres-
sive degree than the number of blanks reported in any of
the other six; while as to the blanks reported in those six
the variance is by no means wide.

Comparison of Blanks in the 12 Precincts.
Councillor 1,039
District Attorney 743
Register of Deeds 961
County Commissioner (Jewett-Brennan) 896
Sheriff 795
Clerk of Courts 889
Senatorial (Warren-Daly) 898

Comparison of Blanks in the 11 Precincts.
Councillor 1,105
District Attorney 1,054
Register of Deeds 1,128
County Commissioner (Jewett-Brennan) 1,068
Sheriff 1,041
Clerk of Courts 1,113
Senatorial (Warren-Daly) 769

These figures are furnished by the City Clerk of Medford.
(Mr. Brennan, the candidate for County Commissioner, was, like

Mr. Daly, a resident of Medford.)

While we are of opinion that a study of the blanks cast
in Medford in the State-wide contests would be of little
or no assistance in arriving at just conclusions, we insert
a paper containing a record of the blanks cast in all con-
tests voted on in the city of Medford, setting forth in the
first column the blanks cast in the precincts where the
seals were intact, and in the second column the blanks
cast in the 11 precincts in which the seals were changed.
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12-Precinct 11-Precinct
jroup Group
Is Intact). (Seals Changed'

roup

Governor ........ 135 259

Lieutenant Governor 341 461
Secretary 451 497

Treasurer 530 687

Auditor ......... 684 696
Attorney General ....... 597 571

United States Senator 452 507

Congressman . . . . • • ■ 654 812

Councillor 1,039 1,105

Senator (Daly-Warren) 898 769

District Attorney 743 1,054

Clerk of Courts 889

Register of Deeds 961 1,128
County Commissioner (Jewett-Brennan) . . 896 1,068

Sheriff 795 1,041

It goes without saying, we think, that the activities of
the Democratic Men’s Club of Medford stimulated
interest in the candidacy of the sitting member and con-
tributed to his election, but to what extent we cannot say.
Having operated without compliance with the require-
ments of the law, the influences of the club can fairly be
characterized as improper or at least illegal influences,
but how far those influences affected the ascertainment of
the popular will and the rights of the voters, we cannot
say, and we cannot indulge in surmise or conjecture in a
matter of grave importance like this.

We have been asked to take cognizance of the fact that
the welfare worker, already referred to, who on behalf of
the City Clerk received the ballots from the police officers
and stored them in the cell, was in sole control of the boxes
from the time they were brought in until ten o’clock next
morning. We incorporate this information in our report
but do not undertake to draw any conclusions from it
which would reflect upon the individual referred to.

One Anthony A. F. Novelline, chairman of the Demo-
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cratic City Committee of Medford, who participated as
a member of the Board of Registrars of Voters which
counted in the contest between the sitting member and
the petitioner, was a member of the club already re-
ferred to.

Carl K. Fraser, warden of Ward 3, Precinct 4, acted
as a clerical assistant in sealing the ballots after they
had been opened and opening them in order to count
the ballots at the recount. He also was a member of
the said club. We report these facts as requested by
the petitioner.

We submit no recommendation as to the disposition
to be made of the petition, as we feel we have performed
our duty in reporting the facts to the Honorable Senate,
where the ultimate responsibility rests. The weight of
what we report so far as the decision of the Honorable
Senate may be concerned would not be enhanced by an
expression of our opinion.

Respectfully submitted

JOSEPH R. COTTON.
JOHN D. MACKAY.
THEODORE R. PLUNKETT.
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The minority of the Special Committee on Elections
to whom was referred the petition of Charles C. Warren
that he be declared the duly elected Senator from the
Sixth Middlesex District instead of the present sitting
member, Honorable Charles T. Daly, make the following
report:

The petition contains various allegations of fraud and
irregularities in the election and recount in Medford.
These will be considered separately herein. It also
alleges certain irregularities in other parts of the Sena-
torial District, but no evidence was introduced on this
point. November 6, 1934, was election day. The re-
count in Medford took place on November 21, 22, 23,
24, 26, 1934.

The petitioner was allowed much latitude in produc-
ing evidence. Much, if not most, of his evidence would
not have been admitted in a court of law. He was not
restricted or limited in any way in the presentation of
his case nor was he confined to the allegations in his bill.
The hearing embraced eight public sessions, one of which
lasted until late in the evening. In addition to these
sessions, at which the petitioner and the sitting member
were represented by counsel, the Committee inspected
the place where the ballots were kept, and examined the
ballots in several of the precincts, with the assistance of
a handwriting expert of its own selection.

In regard to the allegations in the bill it is advisable
to point out the precaution taken in Medford for the
protection of the ballots. A police officer is assigned to
each polling booth; and during the day he has the key
to the official ballot box in which the ballots are inserted
by the voter and canceled. After the tabulation of the

MINORITY REPORT.
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results the block tally sheets and the voting lists are
placed in envelopes, which are sealed and signed by the
precinct officers; the precinct record book is signed by
the precinct officers; the ballots are placed in a large
wooden box used as an envelope for that purpose, the
box is locked by the warden, and a fiber strip with one
surface gummed is stuck over the keyhole of the box and
joins the top and bottom portions of the box (the top
and bottom are otherwise joined by two hinges); this
fiber seal is signed by the warden and the clerk of the
precinct; the box containing the ballots, the precinct
record book and the envelopes containing the block tally
sheets and the voting lists are then given to the police
officer wffio, accompanied by another police officer and
riding in the police car, take the precinct record book
and the envelopes containing the block tally sheets and
the voting lists to the City Clerk in his office in the City
Building in Medford Square, and then take the box con-
taining the used ballots to the Police Station, about two
hundred feet from the City Clerk’s office, where the
boxes are piled on top of one another in a cell. Medford
has no City Hall and the Police Station is the safest
place in Medford to keep the ballots. They have been
kept there for many years past. The City Clerk, of
course, was unable to -be at his office to receive the
tabulations and at the Police Station to receive the bal-
lots at the same time. However, he deputized an agent to
act for him in receiving the ballots at the cell. This man
is thoroughly honest and has been used for the same
purpose in the past.

At the election in November, 1934, after the boxes
were placed in the cell, the cell door was locked by the
police, who kept the key to the cell door, and the City
Clerk chained the cell door to the framework and secured
the chain with two padlocks. He then placed a seal
bearing his signature over the keyhole to the cell door
and seals over the keyholes to both padlocks. He kept
the keys to the padlocks in his own possession. We
might state at this point that in Medford there are 23
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precincts; that each box containing the ballots for each
precinct has a lock fitted by a different key, and that
the City Clerk retained possession of these 23 keys.

Every fifteen or thirty minutes day and night a police
officer passes by each cell in the station, including the
cell in which the ballots are kept, and punches a time
clock. The bars in the cell door are spaced between two
and one-half and three inches apart. The rest of the
cell is enclosed in brick walls.

On the nights of the recount the Chairman of the Board
of Registrars announced that any one who wanted to
might accompany the members of the Board to the
Police Station and examine the cell to see that it was
intact. Many representatives of both parties went along
with him. The locks, seals and boxes were in full view
of any one who cared to look, and many of them did so.
The three locks, including the cell door lock, were all
still protected by the original seals affixed by the City
Clerk following the election and the boxes were all in
place. Three precinct boxes were taken out the first
night for recounting, and when the boxes were removed
the cell was again secured by the triple lock and freshly
sealed. The same procedure followed the return of the
boxes to the cell after each night’s recount was over.

The recount was held in the aldermanic chamber in
the City Building. The chamber was divided into two
sections by a rail. Several recounts were to be had on
the same evening. In order to prevent any interference
with the officials or any tampering with the ballots or
boxes, and in fairness to all candidates to the end that
the recount should be conducted in a just, impartial
and expeditious manner, the Registrars announced that
the recounts for the various offices would be conducted
at different tables, and that a representative of each can-
didate for any office could sit at the table where the re-
count for that office was being conducted. Others in-
terested could stand behind those representatives. They
also announced that due to the large crowd it would be
necessary for each party to select one representative to
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go behind the rail where the boxes containing the ballots
were kept so that the boxes and seals might be examined.
It was only natural that there was some confusion be-
fore the recount got under way, but this confusion was
due to the crowd and not to the recount officials, and
the confusion had no bearing upon the fairness with
which the recount was conducted. Republicans and
Democrats were equally represented among the recount
officials. All protests, on ballots or otherwise, were re-
corded by the City Clerk, who is ex officio a member of
the Board of Registrars. He is a Republican.

The foregoing is set forth at more length than should
be necessary, but it emphasizes the precaution taken by
the election and recount officials in Medford against
fraud.

Paragraphs numbered 1 to 6 inclusive in the petition
require no comment, with the exception of the general
allegation in paragraph 4 that the petitioner was duly
re-elected. We find that he was not re-elected. The
allegations in paragraph number 7 are contained in the
subdivisions (a) through (/) inclusive, and in this re-
port we shall first state the allegation as it appears in
the petition and then comment upon it.

(a) Ballot boxes opened after they had been sealed by
precinct officers.

The chief witness for the petitioner was one Graustein,
who we find was a contributor to the campaign expenses
of the petitioner. He is an elderly man who, according to
his own statement in evidence, is “too old for good pur-
pose.” The figures used in the various exhibits intro-
duced by the petitioner were prepared by him, and what
little other evidence was offered by the petitioner was
put in for the most part to corroborate some of Grau-
stein’s statements. Graustein was allowed to go behind
the rail for the Republican candidates where he could
inspect the ballot boxes. He testified that throughout the
recount in Medford he protested eleven out of the twenty-
three boxes in Medford because the official seals had been
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replaced by other seals; that the other twelve were
properly sealed. He made no written protest nor did he
save any of the seals torn from the boxes, which were
thrown on the floor, so that they might be used as evi-
dence. He was emphatic that he orally protested the
boxes for Ward 1, Precincts 1 and 2, because the seals
were not the official seals and were not signed by the
warden and clerk of the precinct. In regard to these two
precincts other witnesses put on by the petitioner said
that they heard Mr. Graustein make the oral protest
and observed that the seals were not the official seals.
These were the first two precincts recounted.

Before proceeding with a narration of contrary evi-
dence, we wish to point out that the petitioner’s own
evidence contradicts itself on this point. The petitioner
introduced several exhibits and divided the results of the
election in Medford into two groups, one group of
11 precincts and one of 12 precincts. The alleged reason
for the hand-picked groups is that the 11 precincts are
those in which the seals had been removed from the
boxes and in the remaining 12 precincts the boxes were
protected by the official seal. It is obvious from Mr.
Graustein’s testimony, and those who sought to confirm
it, if such testimony is honest and accurate, that Ward 1,
Precincts 1 and 2, should be included among the 11
“bad” precincts, because Graustein and the others testi-
fied that the seals were removed from those boxes. But
exhibit 10, introduced by the petitioner through Grau-
stein, covers the 12 “good” precincts, and contains
Precincts 1 and 2of Ward 1. Graustein testified on more
than one occasion that there was nothing wrong with the
seals on the boxes in the 12-precinct group. As a further
contradiction, the petitioner in page 8 of his brief refers
to Ward 1, Precincts 1 and 2, and states “in which pre-
cincts the boxes containing the ballots cast were sealed
with the original seals bearing the names of the Warden
and Clerk”. It is obvious from the context of his brief
that this statement refers to the time of the recount.

Mr. Winslow, the City Clerk, testified that he has been
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the City Clerk of Medford for more than twenty years;
that most of the officials who served at the last election
were men of much experience in such work; that all boxes
bore the official seals when they were opened at the re-
count; that each box was locked in addition to the seal;
that he was in possession of the keys to these locks; that
no one made any wTritten protest about the seals until
several days later; that he recorded all protests at the
time they were made; and that no oral protest was made
by Graustein or any one else about the seals on the boxes
at the time of the recount. Mr. Frazier, Chairman of
the Board of Registrars, testified that he was in charge
of the recount; that all precinct boxes bore the official
seal; that Graustein did not make an oral protest but on
the contrary said in a loud voice, “The seal is on and the
box is locked”; that after tearing the seals from the
boxes he threw them on the floor, because they were of
no further use to his board; that any one who wanted to
could have picked the seals from the floor; that all boxes
were locked in addition to the seal; that all locks at the
Police Station cell were sealed and locked; that the boxes
were piled on top of one another in the cell; that no one
made any objection to the seals on the cell or on the boxes
at the Police Station, and that if any objection or protest
had been made it wy ould have been noted by his board.

The only time the seals could have been changed was
while the boxes were at the Police Station, and it was im-
possible, in the circumstances under which they were
protected, to reach through the narrow spaces between
the cell bars and tamper with the boxes and pile them
back on top of one another. The boxes were locked,
there is no dispute about that, and the City Clerk had
the keys in his possession. If the seals on any of the
boxes were not the official seals they could have been
preserved as evidence merely by taking them from the
floor after they had been thrown away. If any protest
on the seals had been made it would have been heard and
recorded by the recount officials. We conclude that no
such protest was made. The only protest in regard to
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the seals is included in an undated memorandum sent by
the petitioner to the Board of Registrars. The omission
of the date may well have been to mislead the Board as
to when it was submitted, but its context shows that it
could not have been written before the close of the re-
count on November 24, after 17 of the 23 precincts had
been recounted. The petitioner raises no question on
the seals of the remaining six boxes.

Upon all the evidence we find that the seals, boxes and
ballots were not tampered with.

(b) At the so-called recount in said Medford a large
number of identified ballots and other ballots, all appearing
to be in the same handwriting, were counted for the opposing
candidate.

The Committee examined the ballots for the precincts
most seriously questioned with the assistance of a hand-
writing expert, and we found no evidence to substantiate
the allegation that a number of the ballots appeared to
be in the same handwriting.

(c) Ballots cast in said Medford left for a long period
of time out of custody of the City Clerk.

{d) Custody of a ballot box or boxes and keys thereto left
in the hands of unauthorized persons.

The City Clerk retained possession of the keys to the
boxes and to the padlocks on the cell door, and there-
fore had custody of the ballots at all times.

(e ) After such illegal custody had existed, the count of
the ballots in said boxes varied from 75 to 100 from the
original count of supposedly the same ballots.

There was no illegal custody as alleged in this para-
graph. The differences in the election and recount fig-
ures alleged in this paragraph did not pertain to the
Senatorial contest. We did not examine other contests,
but it is obvious from our inquiry into this case that
any changes were due to clerical errors.
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(/) In Ward 2, Precinct 2 the election officers found and
>-called recount the Registrars
ver been votedfor any person,
which had been found by the

reported 28 blanks. At the
found 84 blanks, which had n
Your petitioner lost 56 vote
iection officers and credited to your petitione

The original report of 28 blanks in this precinct was
in error. Since the petitioner raised this point, however,
we point out that he, and not the sitting member, was
erroneously credited with 56 votes which had been cast
as blanks. This error was properly corrected at the
recount.

Paragraph 8 is a general allegation that because of the
irregularities complained of the returns of the election
and the recount failed to report the correct result of the
election. We have covered the irregularities above and
find that the sitting member was duly elected.

Paragraph 9 alleges irregularities in other parts of the
district “in regard to the manner of counting ballots,
etc.” No evidence of such irregularities was presented
at the hearing, and the presumption that the election
officials did their duty in a proper manner must stand.

10. The election officials in said Medford failed to keep,
make or use block tally sheets, or, when kept in many cases,
destroyed them before the so-called recount.

11. That in one precinct in said Medford the total tally
sheet was entirely lost, and if any such tally sheets existed in
the hands of the Board of Registrars said Board refused
upon request to allow them to be seen by your petitioner.

In regard to the allegation that the election officials in
Medford failed to use block tally sheets, it is sufficient to
say that the Committee was shown twenty-two of the
twenty-three block tally sheets by the City Clerk. The
other one was lost, but not until after the information
which it contained had been transferred to the precinct
record book. This disposes of the allegations in para-
graphs 10 and 11. The twelfth paragraph in the petition
is based upon the failure to keep these tally sheets, and
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since we have shown that they were kept it is not neces-
sary to comment further on that allegation.

13. That as a result of the so-called recount in said
Medford, when some 20,000 ballots were examined, the
opposing candidate gained 63 votes, whereas your petitioner
still retained precisely the same number of votes as were
credited to him in the original count. This is true not-
withstanding the fact that your petitioner in the course of
the pretended recount discovered one block of ballots con-
taining 32 votes for him which were not originally credited
to him.

The fact that the petitioner had the same number of
votes in the recount as in the election returns is merely
a coincidence. He mentions in the petition that he
gained 32 votes in the recount of one precinct, but he
failed to mention that in seventeen other precincts there
were gains and losses for him, the net result of all changes
being nil.

Upon all the evidence we find that there were no ir-
regularities in the election or recount returns in Med-
ford. The original returns of the election in Medford
showed that the sitting member defeated the petitioner
by 2,489 votes, having been credited with 11,862 votes
against 9,373 for the petitioner; the recount resulted
in a net gain of 63 votes for the sitting member, thus
making his margin of victory 2,552 votes. Any errors in
the original tabulations were merely of a clerical nature,
such as must be expected in view of the fact that the
officials on election day are obliged to work long hours
and under more or less pressure in their endeavor to
make known the result of the election as early as possible.

In view of the serious charges imputed to the election
and recount officials in Medford by this petitioner we
deem it advisable to record the fact that the City Clerk,
the Chairman of the Board of Registrars, two of the
precinct officers and a police officer in charge of one of
the polling booths appeared before this Committee; we
examined the place where the ballots were kept and also
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examined the ballots of several of the precincts, and
our inquiry into the matter urges us to commend the
election officials of Medford for the excellent manner
in which they conducted the election and the recount,
and protected the ballots in the meanwhile.

The majority of the Committee has stated in its report
that it considers it appropriate to submit two tables
showing a comparison of blanks in certain contests. We
fail to see how it is at all important to compare blanks in
different contests. Obviously, the blanks should be
fewer in those contests more closely fought and in which
the public has a keener interest. This fact is borne out
by the variation in the number of blanks originally re-
ported in the last State election in Medford, where the
blanks ranged from 394 in the contest for Governor to
2,144 in the Councillor’s contest.

It will be noted that the majority has used for compari-
son only those contests which show a greater number of
blanks than the one we are considering. In all other con-
tests the number of blanks is fewer than in the one in
question.

Blanks, if at all important, must be considered in
relation to the total votes cast. We therefore point out
that the percentage of blanks to total votes in the orig-
inal count of the Senatorial contest was 7.2; in the 11
precincts the percentage was 6.6; and in the 12 precincts
the corresponding percentage was 7.9. This shows that
the variation in blanks was relatively small, and not at
all unusual.

The following chart shows the results of the election
in Medford:
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City of Medford November 6, 1934, Election.
Original Return and Recount Results Votes for Senator.

[Prepared by the City Clerk.]

Charles T. Daly. Charles G. Warren. Blanks.
Ward. Precinct

Original. Recount. Original. Recount. Original. Recount

1 1 590 590 326 327 70 69
1 2 575 576 149 152 111 107
1 3 761 764 197 199 91 86
2 1 498 500 224 224 59 57
2 2 476 479 572 513 28 84
2 3 461 464 327 329 74 69
3 1 552 542 362 369 50 53
3 2 734 744 969 968 131 121
3 3 272 271 712 715 41 39
3 4 544 546 371 375 69 63
4 1 540 541 363 363 74 73

4 2 674 680 581 574 57 58
4 3 417 416 311 313 45 44

5 1 634 664 201 233 108 46
5 2 386 385 113 113 46 47
5 3 842 843 282 287 136 130
5 4 525 527 135 137 61 57
6 1 426 429 629 632 71 65

6 2 397 397 662 663 73 72
6 3 327 329 770 770 62 60

6 4 159 159 571 570 34 35

7 1 253 255 221 221 44 42

7 2 819 824 325 326 132 126

Total . 11,862 11,925 9,373 9,373 1,667 1,603

Our findings on the allegations in the petition should,
according to customary procedure, dispose of the case.
The petitioner, however, was allowed to examine into the
operation of an organization known as the Democratic
Men’s Club of Medford, and he now argues that this
club was a political committee within the meaning of
General Laws, chapter 50, section 1; that it violated the
election laws and thus made the election illegal; and that



1935.] SENATE —No. 540. 23

the sitting member is a member of that club and for that
reason has no right to hold his seat. The report of the
majority of the Committee makes some reference to this
phase of the case so we are obliged to mention it in this
report.

The club was organized in August, 1934, and Medford
Democrats were invited to join. Its purpose was to
advance the interest of the Democratic party in Mid-
dlesex County. There was no formality to becoming a
member. The dues were $1 per year for those who
could afford it. The membership around the time of
election was between 150 and 200. Incorporation was
intended, but lack of the necessary filing fee postponed
this step. The organization was to have a permanent
existence. The sitting member was a member of the
club, but he was not an officer, nor did he vote to elect
any of its officers, nor did he vote for or otherwise ap-
prove any expenditure of money for any purpose what-
ever. He was not active in club affairs. His member-
ship was merely nominal. The total receipts of the club
up to the time of election amounted to $84.55, all of
which came from membership dues, and its expenses for
the same period were $95.65.

The petitioner charges that the club’s participation in
the campaign made the entire election void because its
treasurer and chairman failed to file certain papers re-
quired of them by General Laws, chapter 55, section 4,
and the treasurer failed to file a return of receipts and
expenses under General Laws, chapter 55, section 17.
There is no merit to this charge. The club’s activities
in the campaign were such as are usually, if not always,
conducted by all clubs or groups organized for similar
purposes. If the treasurer and chairman failed to file
certain papers required of them individually there is no
evidence that their failure to file such papers had any effect
on the election. Indeed, it is contrary to reason to be-
lieve that this omission could have had such effect.
Furthermore, there is no evidence whatever that the results
of the election were any different than they would have been
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if the club had never existed. If the petitioner considered
the filing of the statements as material he had a right
under General Laws, chapter 55, section 22 and sec-
tion 24, to compel their filing. He took no action under
those statutes, and he is obviously raising the question
at this time in a desperate attempt to defeat the will of
the voters of the Sixth Middlesex District.

The argument that the sitting member is liable for
the acts of the club because he spoke at a rally which
it conducted, if at all important, is disposed of by our
finding that he spoke at such rally as a candidate for
office, and not as a member of the club, and in so speak-
ing he received no privilege that was not accorded to
any other candidate of the Democratic party.

The law is well settled that mere membership in a
voluntary association does not make the individual mem-
bers liable for the acts of their associates, and liability is
not to be inferred from mere membership. Sweetman v.
Barrows, 263 Mass. 349, at 335, and cases there cited.
Responsibility for the acts of such an association are
based upon the principles of agency and not of partner-
ship. 25 American and English Encyc. of Law, 1137.
There is no evidence in the present contest that the sit-
ting member voted, as a member of the club, to disburse
any money in the recent election. In the absence of such
vote he incurred no responsibility for any of the debts
contracted by the club. Ray v. Powers, 134 Mass. 22,
at 25. The election laws impose certain duties and
obligations upon the treasurer and chairman of political
committees and against certain members who act in
behalf of such a committee, but there is nothing in the
election laws of the Commonwealth which impose a duty
on any one merely by virtue of his membership in an
organization such as the Democratic Men’s Club of
Medford.

The object of elections is to ascertain the popular will
and not to thwart it. The object of election laws is to
secure the rights of duly qualified electors and not to
defeat them. This must be borne in mind in the construe-
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tion of such statutes, and the presumption is that they
are enacted to prevent fraud and to secure freedom of
choice, and not by technical obstacles to make the right
of voting insecure.

Swift v. Milton, 281 Mass. 264, at 269

We are conscious of the task imposed upon us, and we
have therefore considered all the questions involved, and
all the evidence presented, with the greatest of care.
The scope of the petition was widened to make it possible
for the petitioner to present any and all evidence for the
purpose of establishing his contentions. He has been
given every opportunity to present his case in its entirety
for the purpose of sustaining the burden of proof which
the law imposes upon him.

In the light of the foregoing, it is our opinion that the
result of the election in question was the honest and un-
mistakable expression of the will of the majority of the
people voting in the election of November 6, 1934, in the
Sixth Middlesex District, and that the will of the people
thus manifested shall prevail.

We recommend that the petitioner be granted leave to
withdraw.

JAMES P. MEEHAN.
JOHN S. SULLIVAN.
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