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Prohibition of Unfair Practices by Insurance
Companies.

If this State would completely regulate the business of
insurance, it is necessary that we should provide in chap-
ter 175 for the prohibition of oppressive practices. They
have no proper place in the insurance business. The
Federal Department of Justice has interested itself in
this matter and has invoked the Sherman Anti-Trust
Act against certain insurance companies engaged in
practicing coercion, intimidation and boycott; and, if
the individual States do not control these practices by
proper legislation, it will continue to be the duty of the
Federal government to do so. If the right is to be pre-
served, legislation similar to the Sherman Anti-Trust
Act should be enacted. The Legislature has already
provided for the prohibition of these practices in general
business (General Laws, chapter 93).

“No states authorize combinations of insurance com-
panies to coerce, intimidate, and boycott competitors
and consumers in the manner here alleged, and it cannot
lie that any companies have acquired a vested right to
engage in such destructive business practices.” South-
Eastern Underwriters Association, et al., 64 U. S.
Sup. Ct. 1162.

As a result of hearings held by the Sub-Committee on
Federal Legislation of the National Association of In-
surance Commissioners, the sub-committee found an
overwhelming sentiment for the retention of state regu-
lation. The arguments advanced in its favor were com-
pelling. Chief and foremost among them was the fact

undisputed that because the States are closer to
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the people than is the nation, they are better able to
deal with insurance problems arising in their several
jurisdictions.

Because of the nature and conduct of the insurance
business we recommend the inclusion of a new section in
chapter 175 which prohibits unfair practices and provides
proper penalties for its violation.

Legislation to accomplish that purpose is submitted
herewith.

Multiple Line Underwriting

Multiple line underwriting is no new subject in the
United States. Many States today permit a single com-
pany to write both fire and liability risks. As a matter
of fact, the Fourteenth Clause of section 47 of chapter 175
authorizes the incorporation of a company “to transact
outside of the territorial limits of the United States any
and all forms of insurance.”

As late as 1938 marine companies were given authority
to insure property of any kind or description against any
and all risks of loss or damage outside of the Common-
wealth (c. 175, § 54A).

We believe that the privilege of multiple line under-
writing, so called, should be afforded companies now in
existence as they may see fit to take advantage of the
privilege. There is a widespread demand on the part of
the public for policies which afford both casualty and fire
protection. Greater efficiency, economy and insurance
protection more beneficial to the public are important
results which would flow from this privilege. Our do-
mestic companies will suffer a competitive disadvantage
unless our laws are liberalized.

As President of the National Association of Insurance
Commissioners, the Massachusetts Insurance Commis-
sioner appointed a committee composed of company
executives in the stock and mutual fire and casualty fields,
together with representatives of insurance agents and
brokers and the general public.
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The members of the committee are as follows;
John A. Diemand, President, Insurance Company of North Americf

President, Indemnity Ins. Co. of North America.
Kenneth C. Bell, Vice President, Chase National Bank, New York
S. Bruce Black, President, Liberty Mutual Insurance Company

President, United Mutual Fire Insurance Company.
William H. Laboyteaux, President, Johnson & Higgins, Insurance

Brokers.
Arthur F. Lafrentz, President, American Surety Company

J. Arthur Nelson, President, New Amsterdam Casualty Company
William D. O’Gorman, O’Gorman & Young Inc. General Ins., New-

ark, N. J.
William D. Winter, President, Atlantic Mutual Insurance Company

This committee made a unanimous report in June,
1944, embodying the following specific recommendations
with accompanying explanations:

I. Underwriting Pou'ers of United States Companies in Foreig.
Court trie

Any domestic fire, marine, casualty or surety company should
be empowered to write any and all kinds of insurance or rein-
surance, other than life insurance or annuities, on risks outside of
the United States, its territories and possessions, provided it
maintains a minimum policyholders’ surplus of 51,500,000.

To make the foregoing recommendation effective, we believe that
it would be essential also to provide

(o) that such foreign business be free from state premium taxes,
as such, and that underwriting profits from such business should
be taxed under a method similar to that provided by the so-called
Model Marine Insurance Act of the District of Columbia; and
(6) that the present detailed requirements for reporting domestic
insurance be not applied to such business. Reports on such busi-
ness should be in summary only. Requirements as to the items
to be reported should be consistent with those of the country in
which the insurance covers.

11. Reinsuring I’owers
Any fire, marine, casualty or surety company should be em-

powered to accept any and all kinds of reinsurance, other than
life insurance and annuities, provided it maintains a minimum
policyholders’ surplus of 11,500,000.
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111. Automoitbile Imuranc
Any fire or marine insui

surety company licensed to
empowered to write insuran

ance company, or any casualty or
write liability insurance, should be

:e against any and all of the hazards
lobiles, or from liability arising out of
use of automobiles, provided such

of loss from damage to auton
ownership, maintenance or
company meets the financial requirement which must be met by a
company qualified to write automobile physical damage or auto-
mobile liability hazards, whichever requirement is the higher.

IV. Aircraft Insurance.
Any fire or marine insurance company, or any casualty or

surety company licensed to write liability insurance, should be
empowered to write insurance against any and all of the hazards
of loss from damage to aircraft, or from liability arising out of
ownership, maintenance or use of aircraft, provided such com-
pany meets the financial requirement which must be met by a
company qualified to write aircraft physical damage or aircraft
liability hazards, whichever requirement is the higher.

iii Floater PolicieV. Personal Prop<

r surety company should be em-Any fire, marine, casualty
powered to insure individuals against all risks of loss of, or dam-
age to, personal property other than: (a) motor vehicles, air-
craft or watercraft (excepting canoes, rowboats, sail-boats less
than twenty-one feet in length, and outboard motor boats); or
(b) personal property pertaining to the business, trade or pro-
fession of the insured (excepting professional books, instruments
and other professional equipment owned by the insured)....

Recommendation I ( Underwriting Powers of United Slates Companies
in Foreign Countries) is predicated upon our conviction that United
States companies should be enabled to compete on terms of equality
with foreign insurance companies in offering insurance protection to
American business in world trade.

Recommendation II (Reinsuring Powers) is based upon the fre-
quently expressed thought that it is advisable to expand the American
reinsurance market. We believe that this will be accomplished if the
recommendation is adopted, and that by opening such an outlet for
the use of capital now in the insurance business there will be afforded
a broadened spread of risk, thus increasing the financial stability of
both fire and casualty companies. It will also facilitate the under-
writing of very large risks within the United States market.
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In making Recommendation 111 (Automobile Insurance) we are
mindful of the fact that more than half of the states now permit such
a combination of powers in a single company, and that a very large
proportion of the automobile insurance of the country is now written
either in single full coverage policies by companies in States where
laws permit such policies, or under the “combination policy” (i.e.,
one in which two companies combine to furnish coverage against both
liability and physical damage hazards). Clearly the needs of the
automobile owner are better served if he can fix responsibility upon a
single company instead of looking to the liability company for protec-
tion against liability and to the fire company for a settlement of his
physical damage loss. There is little doubt that he prefers a single
document instead of two, as is indicated by the widespread use of
combination policies. We think also that public demand in the in-
surance business is more a response to what the business offers than
desire for something which the market does not afford. Demand is
created by offering desirable coverages and by stating such coverages
in policy forms which are attractive to the buyer

Recommendation IV (Aircraft Insurance) rests in part upon much
the same considerations as were stated with respect to Recommenda-
tion 111, and in part upon a belief that the expected large growth in
civil aviation in the post-war period emphasizes the desirability of
making aviation insurance available in as large a market as practicable.

Recommendation V (Personal Property Floater Policies) is based
upon a belief that this policy should be available in all States instead
of in but some forty States as at present, and that there is no sound rea-
son why it should not be written by any company which can qualify tc
write either fire, casualty, marine or surety risks. A very substantial
part of the coverage provided by the Personal Properly Floater is
burglary insurance, which is an important class of insurance to the
casualty and surety companies. Similarly, a substantial part of the
coverage is fire insurance. It would be unfair to deprive either grouf

of companies of the right to issue such a policy.
We are inclined to think that these last three recommendations

merely attempt to bring the insurance laws into harmony with the
way a considerable and increasing amount of insurance is now being
underwritten

The foregoing recommendations constituting the unani-
mous opinion of a representative group of gentlemen,
well informed in the problems of the insurance business
and the requirements of the public, should be strongly
persuasive evidence that amendments to our insurance
law permitting multiple line underwriting to the extent
hereinbefore described are distinctly in the public inter-
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est. We urge enactment of this legislation to the end
that our domestic insurance companies may avail them-
selves of reasonable and progressive opportunity to more
adequately serve the public.

Approval of Classifications of Risks and Premium
Charges and Examination of Rating Bureai
by the Commissioner.

On June 5, 1944, the United States Supreme Court
rendered a decision in the case of the United States of
America, Appellant v. South-Eastern Underwriters Asso-
ciation, et al., overruling Paul v. Virginia, 8 Wall, 168
(I860), which held that i
and therefore not subject
decision completely revei
underlying state regulation

isurance was not commerce
to Federal legislation., The
'cd the fundamental basis
of the insurance business by

holding that insurance tvas commerce
The decision specifically held that the Sherman Anti

Trust Act applied to the business of insurance. The
Court stated in part, “Finally, it is argued at great
length that virtually all the States regulate the insurance
business on the theory that competition in the field of
insurance is detrimental both to the insurers and the
insured, and that if the Sherman Act be held applicable
to insurance, much of this state regulation will be de-
stroyed.” The Court further stated, “The argument
that the Sherman Act necessarilv invalidates many state
laws regulating insurance we regard as exaggerated.
Few States go so far as to permit private insurance com-
panies, without state supervision, to agree upon and
fix uniform insurance rates.” Cf. Parker v. Browi
>l7 U. S. 341, 350-352

t has been squarely held
ire illegal per se (United

Under the anti-trust law
that price-fixing agreement
States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940)).
In a number .of States insurance rates in the tire field,
although fixed by agreements between insurance com-
panies, are subject to approval or disapproval by state
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insurance supervisors. In short, the use of prices fixed
by these combinations is subject to legal restraint.

This Commonwealth has no law with respect to fire
insurance rates providing for “actually fixing the rates
or approving rates fHed,’'’ nor does it prescribe that fire
insurance rates shall be filed with any public official;
therefore, the penalties of the Sherman Act may be
vigorously invoked against persons who engage in rate-
making activities not authorized by statute providing
for rate approval by a state official. This statement is
based upon an inference drawn from the testimony of
the Attorney General before the sub-committees of the
Committees on Judiciary of the Congress of the United
States, 78th Congress, Second Session, at a hearing held
on June 23, 1944. Attorney General Biddle said in part,
“Therefore the large number of state acts which simply
permit rate bureaus to fix rates do very definitely come
in conflict with the Federal law. There are only very
few States, Texas notably, which fix their rates; and it
seems to me that if the States wish to be free of the
compulsion of the anti-trust law they must take a re-
sponsibility of actually fixing the rates or approving the
rates filed with them, because I cannot see otherwise
how the public is protected.

“ Now, there are seventeen States, I think, which do
not deal in their laws in any way with rates. So in a
very large segment of this whole problem there is abso-
lutely no regulation of any kind, either by competition
or by state control.”

It is clear, therefore, since in Massachusetts fire insur
nee rates are not subject to approval by a public official

there is a likelihood that the Department of Justice,
acting under the mandate of the Sherman Act, would
conceivably have a duty to institute action against rep-
resentatives of insurance companies engaged in co-opera-
tive rate-making activities. The fact that the rates
made by a company bureau are advisory only would not
necessarily remove the threat of prosecution under the
Sherman Act.
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It is well known that extensive use of rates agreed upon
by companies acting in concert is evidence that the com-
panies combined for the purposes of establishing rates
intended to be used by all of them.

If the advisory rates are not required to be used by
companies, unrestrained competition is the alternative
under the present state of the law. Such a situation is
contrary to the arguments advanced on behalf of the in-
surance companies by their counsels in the South-Eastern
Underwriters Association case.

The Attorney General stated on June 23, 1944, at the
hearing previously referred to, “1 have not been asked,
nor has anybody in the Department of Justice considered
taking any action against any insurance company or
group of insurance companies until the States have had
an opportunity to consider to what extent they may wish
to amend their laws, or until the Congress of the United
States has had a full opportunity of considering whether
Congress wishes to amend the Federal statute.”

The government in its brief filed in the Supreme Court
in the South-Eastern Underwriters case, states: “A type
of state law which would conflict with the Sherman Act
would be one which authorizes a private combination of
insurance companies to fix premium rates without the
approval of any state authoritjv”

The South-Eastern Underwriters Association, com-
posed of fire insurance companies, in the brief filed by
their Counsel in the same case concludes as follows:
“Fire insurance must, necessarily, be regulated. This
regulation, however, whether State or Federal, must take
a co-operative rather than a competitive form. The ex-
perience of the States and the economics of the business
teach us that this is imperative.”

This same brief points out that “The statutes of
twenty-nine States provide either that premium rates
must be filed with the State Insurance Department, or
that the State Insurance Department may require such
filing. The usual provision is that companies may not
deviate from the filed rates unless a formal deviation is
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filed with or approved by the State Insurance Depart-
ment.”

We have considered section 104 of chapter 175 which
deals with “Complaint by person aggrieved by fire rates.”
This section indicates clearly that the Board of Appeal on
Fire Insurance Rates may act only upon complaint by
any person aggrieved. Its decisions are merely advisory.
No authority is conferred upon the Board to enforce its
decisions.

In view of the foregoing, and having in mind our obli-
gation to recommend to the Legislature measures for the
proper protection of the public and the maintenance of
solvency of insurance companies, we respectfully recom-
mend the adoption of legislation which will confer upon
the Commissioner of Insurance authority to approve tire
insurance rates, classifications of risks and premium
charges.

We further recommend that section 4 of chapter 175
be specifically amended to confer upon the Commis-
sioner authority under this section to make examinations
and recommendations with respect to the affairs of rating
bureaus.

Participating Insurance Policies
Present-day business conditions, coupled with public

demand for insurance at reasonable cost, have encour-
aged stock companies to seek the right to issue partici-
pating policies. By the terms of such policies, policy-
holders participate in the profits of the insurance com-
pany.

There does not appear to be any authority in the
insurance law by which a domestic stock company,
already formed, may change or amend its charter so that
it could issue participating policies. Legislation is
presented authorizing such companies to make such a
change if they so desire, and also providing that foreign
stock companies transacting business in this Common-
wealth may not issue participating policies unless speci-
ficallv authorized to do so by their charters.
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Additional Information on Application for Reg-

ISTRATION OF MOTOR VEHICLES.
The assembling of adequate statistics and data for

use in establishing compulsory automobile rates, classi-
fications of risks and premium charges makes it necessary
to procure from the automobile owner certain reliable
pertinent information. The most direct and efficient
medium of obtaining information from the automobile
owner is through application for registration. The
value of this information depends entirely upon its
accuracy. The integrity of the applicant for registration
is likewise important. To make certain that proper
information is furnished, we recommend the amend-
ment of section 24 of chapter 90 as set forth in the ac-
companying legislation. The accuracy of the informa-
tion required by the Insurance Commissioner is so
important to the proper promulgation of compulsory
automobile rates, classifications of risks and premium
charges that information should be required under pen-
alties equivalent to those imposed for furnishing a false
name, address or place of principal garaging.

Group Annuity Policies

The increased demand for group annuity contracts
due, in a large measure, to the development of pension
trust plans, has directed our attention to the fact that
the Massachusetts law is not sufficiently developed to
afford proper protection to the beneficiaries of such
policies. Group annuity protection should be encour-
aged as a medium for providing social security benefits
through private sources. To guard against the danger
of unbridled competition, we recommend the adoption
of legislation designed to permit the proper and reason-
able development of this type of business, with due
consideration for the safety and well-being of the in-
surance companies and the public. The recommenda-
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tions incorporated in the accompanying legislation
reflect the latest legislative control of this type of business.

Single Premium Non-Cancellable Policies

Chapter 529 of the Acts of 1943 authorizes among other
things the issuance of a single premium non-cancellable
policy in a form approved by the Department of Indus-
trial Accidents. The Workmen’s Compensation Act,
General Laws, chapter 152, section 52, provides for the
approval of rates by the Commissioner of Insurance.
This is the only instance in our insurance law where the
authority to approve the policy form is vested in one
department, and the authority to approve rates in another
department. By agreement with the Department of
Industrial Accidents, it was decided that the law should
be amended transferring the authority to approve the
policy form from the Department of Industrial Accidents
to the Commissioner of Insurance. This recommenda-
tion is offered in the interest of efficiency and greater
facility in the administration of this portion of the law.
The Department of Insurance has trained personnel
charged with the approval of policy forms, and is there-
fore more adequately equipped to perform this duty.
Legislation accomplishing this purpose is submitted
herewith.

Deposits made by Insurance Companies.

There are three sections of chapter 175 which deal
with deposits made by insurance companies with the
State Treasurer, namely, section 106, section 152 A and
section 155.

Section 106 requires the deposit to be “in exclusive
trust for the benefit and security of all its policyholders
in the United States, including obligees of bonds executed
by such company as surety;” section 152 A requires the
deposit to be held for “the benefit of all policyholders in
the United States;” and section 155 requires the deposit
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to be held “in exclusive trust for the benefit and security
of all its policyholders and creditors in the United States.”

The purposes for which these deposits are held should
be made uniform, and the accompanying legislation is
recommended to amend these sections so that each and
all will require the deposit to be made “in exclusive trust
for the benefit and security of all its policyholders and
creditors in the United States, including obligees of
bonds executed by such company as surety if it transacts
business under Clause Fourth.”

Reinsurance.

In view of the widespread use of the term “reinsurance”
and the many interpretations to which it is susceptible,
it is essential that it be specifically defined in the insurance
law.

Legislation amending section 1 of chapter 175 by in-
serting such a definition is recommended herewith.








