
HOUSE No. 2086
By Messrs. Wojtkowski of Pittsfield and Kaplan of Brookline, petition of

Thomas C. Wojtkowski and Sumner Z. Kaplan relative to the defense of ir-
responsibility in criminal proceedings. The Judiciary.

In the Year One Thousand Nine Hundred and Fifty-Seven,

An Act relative to the defense of irresponsibility in
CRIMINAL PROCEEDINGS.

Be it enacted by the Senate and House of Representatives in
General Court assembled , and by the authority of the same,
as follows:

1 Section 1. Sections one hundred, one hundred A, and
2 one hundred and one of chapter one hundred and twenty-
3 three are hereby repealed, and the following substituted
4 therefor:—

8 or defect his capacity either to appreciate the criminality of
9 his conduct or to conform his conduct to the requirements

10 of law is so substantially impaired that he cannot justly be
11 held responsible. (2) The terms “mental disease or defect”
12 do not include an abnormality manifested only by repeated

« 13 criminal or otherwise antisocial conduct.
14 Section 100A. Evidence of Mental Disease or Defect Ad-
-15 missible when Relevant to Element of the Offense; Mental
16 Disease or Defect impairing Capacity as Ground for Mitigation
17 of Punishment in Capital Cases. (1) Evidence that the de-
-18 fendant suffered from a mental disease or defect shall be
19 admissible whenever it is relevant to prove that the defendant

5 Section 100. Mental Disease or Defect excluding Responsi-
-6 bility. (1) A person is not responsible for criminal conduct
7 if at the time of such conduct as a result of mental disease
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20 did or did not have a state of mind which is an element of the
21 offense. (2) Whenever the jury or the court is authorized
22 to determine or to recommend whether or not the defendant
23 shall, be sentenced to death or life imprisonment upon con-
-24 viction, evidence that the capacity of the defendant to
25 appreciate the criminality of his conduct or to conform his
26 conduct to the requirements of law was impaired as a result
27 of mental disease or defect shall be admissible in favor of
28 life imprisonment.Lj O lilt lowlllllUilI'•

29 Section 1008. Mental Disease or Defect excluding Responsi-
”

30 hility is Affirmative Defense; Requirement of Notice; Form of
31 Verdict when finding of Irresponsibility is made. (1) Mental
32 disease or defect excluding responsibility is an affirmative
33 defense. (2) Evidence of mental disease or defect excluding
34 responsibility shall not be admissible unless the defendant at
35 the time of entering his plea of not guilty or within ten days
36 thereafter or at such later time as the court may for good
37 cause permit files a written notice of his purpose to rely on
38 such defense. (3) When the defendant is acquitted on the
39 ground of mental disease or defect excluding responsibility,
40 the verdict and the judgment shall so state.
41 Section 100C. Mental Disease or Defect excluding Fitness
42 to proceed. No person who as a result of mental disease or
43 defect lacks capacity to understand the proceedings against
44 him or to assist in his own defense shall be tried, convicted,
45 or sentenced for the commission of an offense so long as such
46 incapacity endures.
47 Section 100D. Psychiatric Examination of Defendant with
48 Respect to Mental Disease or Defect excluding Responsibility
49 or Fitness to proceed. (1) Whenever the defendant has
50 filed a notice of intention to rely on the defense of mental
51 disease or defect excluding responsibility as provided in
52 section one hundred B of this chapter or there is reason to
53 doubt his fitness to proceed, or reason to believe that mental $

54 disease or defect of the defendant will otherwise become an
55 issue in the cause, the court shall appoint one or more experts
56 in insanity, or other physicians qualified as provided in sec-
-57 tion fifty-three, to examine and report upon the mental con-
-58 dition of the defendant. The court may order the defendant
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59 committed to a hospital or other suitable facility for the pur-
-60 pose of the examination for a period of not exceeding sixty
61 days or such longer period as the court determines to be
62 necessary for the purpose and may direct that an expert in
63 insanity, or other physician qualified as provided in section
64 fifty-three retained by the defendant be permitted to witness
65 and participate in the examination. All reasonable expenses
66 incurred shall be audited and paid as in the case of other court
67 expenses. A copy of the complaint or indictment and of the
68 medical certificates attested by the clerk shall be delivered
69 with the defendant in accordance with section fifty-three

70 (2) Whenever a person is indicted by a grand jury for a
71 capital offense or whenever a person, who is known to have
72 been indicted for any other offense more than once or to
73 have been previously convicted of a felony, is indicted by a
74 grand jury or bound over for trial in the superior court, the
75 clerk of the court in which the indictment is returned, or the
76 clerk of the district court, as the case may be, shall give notice
77 to the department, which shall cause such person to be
78 examined with a view to determine his mental condition
79 and the existence of any mental disease or defect which would
80 affect his criminal responsibility. The court may order
81 such person committed to a hospital or other suitable facility
82 for the purpose of the examination for a period of ten days
83 or more and may direct that an expert in insanity, or other
84 physician qualified as provided in section fifty-three retained
85 by the defendant be permitted to witness and participate in
86 the examination. Whenever the probation officer of the
87 court has in his possession or whenever the inquiry which he
88 is required to make by section eighty-five of chapter two
89 hundred and seventy-six discloses facts which if known to
90 the clerk would require notice as aforesaid, such probation
91 officer shall forthwith communicate the same to the clerk
92 who shall thereupon give such notice unless already given.
93 The department shall file a report of its investigation with
94 the clerk of the court in which the trial is to be held, and the
95 report shall be accessible to the court, the probation officer
96 thereof, the district attorney, and to the attorney for the
97 accused. In the event of failure by the clerk of a district
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98 court to give notice to the department as aforesaid, the same
99 shall be given by the clerk of the superior court after entry

100 of the case in said court. Upon giving the notice required by
101 this section the clerk of a court shall so certify upon the
102 papers. The physician making such examination shall, upon
103 certification by the department, receive the same fees and
104 traveling expenses as provided in section seventy-three for
105 the examination of persons committed to institutions and
106 such fees and expenses shall be paid in the same manner as
107 provided in section seventy-four for the payment of commit-
-108 ment expenses. Any clerk of court who wilfully neglects to
109 perform any duty imposed upon him by this section shall be
110 punished by a fine of not more than fifty dollars. (3) In any
111 examination conducted pursuant to paragraphs (1) or (2) of
112 this section any method may be employed which is accepted
113 by the medical profession for the examination of those
114 thought to be suffering from mental disease or defect.
115 (4) The report of the examination shall include the follow-
116 ing: (a) a description of the nature of the examination;
117 (b) a diagnosis of the mental condition of the defendant;
118 (c) if the defendant suffers from a mental disease or defect,
119 an opinion as to his capacity to understand the proceedings
120 against him and to assist in his own defense; (d) an opinion
121 as to the extent, if any, to which the capacity of the defendant
122 to appreciate the criminality of his conduct or to conform
123 his conduct to the requirements of law was impaired at the
124 time of the criminal conduct charged; and (e) when directed
125 by the court, an opinion as to the capacity of the defendant
126 to have a particular state of mind which is an element of
127 the offense charged. If the examination can not be conducted
128 by reason of the unwillingness of the defendant to participate
129 therein, the report shall so state and shall include, if possible,
130 an opinion as to whether such unwillingness of the defendent
131 was the result of mental disease or defect. The report of
132 the examination shall be filed in triplicate with the clerk of
133 the court who shall cause copies to be delivered to the dis-
134 trict attorney and to counsel for the accused.
135 Section WOE. Determination of Fitness to proceed; Effect
136 of Finding of Unfitness; Proceedings if Fitness is regained. -
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(1) When the defendant’s fitness to proceed is drawn in ques-
tion, the issue shall be determined by the court. If neither
the district attorney nor counsel for the defendant contests
the finding of the report filed pursuant to section one hun-
dred D, the court may make the determination on the basis of
such report. If the finding is contested, the court shall hold
a hearing on the issue. If the report is received in evidence
upon such hearing, the party who contests the finding thereof
shall have the right to summon and to cross-examine the
physicians who joined in the report and to offer evidence
upon the issue. (2) If the court determines that the de-
fendant lacks fitness to proceed, the proceeding against him
shall be suspended and the court shall commit him to an
appropriate state hospital for so long as such unfitness shall
endure and under such limitations as the court may order.
When the court, upon the application of the superintendent
of the state hospital to which the defendant has been com-
mitted determines, after a hearing, that the defendant has
regained fitness to proceed, the proceedings shall be resumed.
If, however, the court is of the view that so much time has
elapsed since the commitment of the defendant that it would
be unjust to resume the criminal proceeding, the court may
dismiss the charge and may order the defendant to be com-
mitted to an appropriate institution or discharged.
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Section 100F. Determination of Irresponsibility on Basis of
Report; Access to Defendant by Psychiatrist of his own Choice;
Form of Expert Testimony when Issue is tried. (1) If the
report filed pursuant to section one hundred D finds that the
defendant at the time of the criminal conduct charged suf-
fered from a mental disease or defect which substantially
impaired his capacity to appreciate the criminality of his
conduct or to conform his conduct to the requirements of
law, and the court is satisfied that such impairment was
sufficient to exclude responsibility, the court shall enter
judgment of acquittal on the ground of mental disease or
defect excluding responsibility. (2) When, notwithstanding
the report filed pursuant to section one hundred D, the
defendant wishes to be examined by a qualified physician
of his own choice, such physician shall be permitted to have
reasonable access to the defendant for the purposes of such
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examination. (3) Upon the trial, the physicians who filed
a report pursuant to section one hundred D may be called as
witnesses by the prosecution, the defendant, or the court,
and the jury may be informed that they were designated
by the court. If called by the court, the witness shall be
subject to cross-examination by the prosecution and by the
defendant. Both the prosecution and the defendant may
summon any other qualified physician to testify, but no one
who has not examined the defendant shall be competent to
testify to his opinion with respect to the mental condition
or responsibility of the defendant, as distinguished from the
validity of the procedure followed by, or the general scien-
tific propositions stated by, another witness. (4) When a
physician who has examined the defendant testifies con-
cerning his mental condition, he shall be permitted to make
a statement as to the nature of his examination, his diag-
nosis of the mental condition of the defendant at the time of
the commission of the offense charged and his opinion as
to the extent, if any, to which the capacity of the defendant
to appreciate the criminality of his conduct or to conform
his conduct to the requirements of law or to have a particular
state of mind which is an element of the offense charged was
impaired as a result of mental disease or defect at that time.
He shall be permitted to make any explanation reasonably
serving to clarify his diagnosis and opinion and may be
cross-examined as to any matter bearing on his competency
or credibility or the validity of his diagnosis or opinion.
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Section 100G. Statements for Purposes of Examination or
Treatment Inadmissible except on Issue of Mental Condition.
A statement made by a person subjected to psychiatric
examination pursuant to sections one hundred D, one hun-
dred E, or one hundred and one for the purposes of such
examination or treatment shall not be admissible in evidence
against him in any proceeding on any issue other than that
of his mental condition, but it shall be admissible upon that
issue, whether or not it would otherwise be deemed to be a
privileged communication.
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Section 101. Legal Effect of Acquittal on the Ground of
Mental Disease or Defect excluding Responsibility; Commit-
ment; Release or Discharge. — (1) When a defendant is

214
215
210



HOUSE No. 2086.1957.] 7

�

217 acquitted on the ground of mental disease or defect excluding
218 responsibility, the court shall order him to be committed
219 to the custody of the commissioner to be placed in an ap-
220 propriate institution for custody, care, and treatment.
221 (2) If the commissioner is of the view that a person corn-
222 mitted to his custody, pursuant to paragraph (1) of this
223 section, may be discharged or released on probation without
224 danger to himself or to others, he shall make application
225 for the discharge or release of such person in a report to the
226 court by which such person was committed and shall trans-
227 mit a copy of such application and report to the district
228 attorney of the county from which the defendant was corn-
229 mitted. The court shall thereupon appoint at least two
230 experts in insanity, or other physicians qualified as provided
231 in section fifty-three, to examine such person and to report
232 within sixty days, or such longer period as the court deter-
233 mines to be necessary for the purpose, their opinion as to
234 his mental condition. To facilitate such examination and
235 the proceedings thereon, the court may cause such person
236 to be confined in any institution located near the place where
237 the court sits, which may hereafter be designated by the
238 commissioner as suitable for the temporary detention of
239 irresponsible persons. (3) If the court is satisfied by the
240 report filed pursuant to paragraph (2) of this section and
241 the testimony of the physicians making such report, if the
242 court deems it advisable to hear their testimony, that the
243 committed person may be discharged or released on proba-
244 tion without danger to himself or others, the court shall
245 order his discharge or his release upon probation, on such
246 conditions as the court determines to be necessary. If the
247 court is not so satisfied, it shall promptly order a hearing
248 to determine whether such person may safely be discharged
249 or released. Any such hearing shall be deemed a civil pro-
250 ceeding and the burden shall be upon the committed person
251 to prove that he may safely be discharged or released. Ac-
252 cording to the determination of the court upon the hearing,
253 the committed person shall thereupon be discharged or
254 released on probation on such conditions as the court deter-
255 mines to be necessary, or shall be recommitted to the cus-



HOUSE—No. 2086. [Jan.8

#

I

256 tody of the commissioner, subject to discharge or release
257 only in accordance with the procedure prescribed above
258 for a hearing. (4) If after the release on probation of a
259 committed person, the court shall determine, after hearing
260 evidence, that the conditions of probation have been violated
261 and that for the safety of such person or for the safety of
262 others his probation should be revoked, the court shall
263 forthwith order him recommitted to the commissioner,
264 subject to discharge or release only in accordance with the
265 procedure prescribed above for a first hearing. (5) A com-
-266 mitted person may make application for his discharge or
267 release to the court by which he was committed, and the
268 procedure to be followed upon such application shall be the
269 same as that prescribed above in the case of an application
270 by the commissioner. However, no such application by a
271 committed person need be considered until he has been
272 confined for a period of not less than six months from the
273 date of the order of commitment, and if the determination
274 of the court be adverse to the application, such person shall
275 not be permitted to file a further application until one year
276 has elapsed from the date of any preceding hearing on an
277 application for his release or discharge.

1 Section 2. Section one hundred five of chapter one
2 hundred twenty-three is hereby amended by deleting all
3 reference to section one hundred contained therein so as
4to read as follows: — Section 105. Reconveyance of Prisoners
5 restored to Sanity, not Dangerously Insane, etc. When, in
6 the opinion of the superintendent of the state hospital to
7 which a prisoner has been committed or removed under
8 section one hundred and three or one hundred and four, or
9 of the commissioner and the medical director appointed

10 under section forty-eight of chapter one hundred and twenty-
-11 five in case of commitment or removal to the Bridgewater
12 state hospital, the mental condition of the prisoner is such
13 that he should be returned to custody or to the penal insti-
-14 tution from which he was taken, he or they shall so certify
15 upon the warrant or commitment, and notice, accompanied
16 by a written statement regarding the mental condition of
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the prisoner, shall be given to the proper custodian or to
the warden, superintendent, keeper or master, as the case
may be, of such penal institution, who shall thereupon cause
the prisoner to be reconveyed to such custodian, or to such
penal institution, there to remain pursuant to the original
sentence, computing the time of his detention or confinement
in the said hospital as part of the term of his imprisonment
under such sentence; provided, that a prisoner committed
or removed to a state hospital under section one hundred
and three or one hundred and four for his proper care or
observation pending the determination of his insanity shall,
unless found to be insane as hereinafter provided, be re-
turned in the manner hereinbefore provided to the penal
institution or custody whence so taken, not later than thirty-
five days thereafter, but such prisoner shall in all other
respects be subject to the provisions of this section. If a
prisoner, committed or removed under section one hundred
and three or one hundred and four for his proper care or
observation, is found by the superintendent or by the com-
missioner and said medical director, as the case may be, to
be insane, the finding shall be certified upon the warrant
or commitment, and the superintendent of the institution
or the commissioner and said medical director, as the case
may be, shall report the prisoner’s mental condition to the
court or judge issuing the warrant or commitment, or in
case of the death, resignation or removal of the judge, to
any judge or special justice of the same court, with the
recommendation that the prisoner be committed as an
insane person. The court, judge or justice may thereupon
commit the prisoner to an institution for the insane, if, in the
opinion of the court, judge or justice, such commitment is
necessary. The provisions of this section relative to the
return to custody or to a penal institution of a prisoner
taken therefrom under section one hundred and three or
one hundred and four, shall apply, so far as apt, to a prisoner
committed under this section.
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hundred and three or one hundred and four, and his sentence
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56 commitment was made or said medical director and the
57 commissioner, in case of commitment to the Bridgewater
58 state hospital, as the case may be, may permit such prisoner
59 temporarily to leave such institution in accordance with
60 sections eighty-eight and ninety, or may discharge such
61 prisoner in accordance with section eighty-nine. In con-
62 struing this section a maximum and minimum sentence
63 shall be held to have expired at the end of the minimum
64 term, and an indeterminate sentence, at the end of the maxi-
65 mum period fixed by law

Section 3. Section thirteen of chapter two hundred and
venty-eight is hereby amended to read as follows:
Section 13. Persons Acquitted on Ground of Mental Disease

o

o

or Defect excluding Responsibility. If a person is acquitted
on ground of mental disease or defect excluding responsi-
bility, the provisions of section one hundred and one of
chapter one hundred and twenty-three shall apply.
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