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Chapter 53, Resolves ok 1956,

Resolve providing for an investigation and study by the registry of
MOTOR VEHICLES RELATIVE TO PROVIDING FOR THE REGISTRATION OF MOTOR
VEHICLES AND TRAILERS BY THE SPOUSE OF THE OWNER AND PROVIDING SE-
CURITY FOR JUDGMENTS AGAINST CERTAIN NON-RESIDENT OWNERS OF MOTOR
VEHICLES AND AGAINST CERTAIN NON-RESIDENTS OPERATING MOTOR VEHICLES
WITHIN THE COMMONWEALTH.

Resolved, That the registry of motor vehicles is hereby authorized and directed
to make an investigation and study of the subject matter of current senate document
numbered 88, relative to providing for the registration of motor vehicles and
trailers by the spouse of the owner, and of current house document numbered 730,
relative to providing security for judgments against certain non-resident owners
of motor vehicles and against certain non-residents operating motor vehicles within
the commonwealth. Said registry of motor vehicles shall report to the general
court the results of its investigation and study, and its recommendations, if any,
together with drafts of legislation necessary to carry its recommendations into
effect, by filing the same with the clerk of the house of representatives on or before
the first Wednesday of December in the current year.

%

Approved April 10, 1966.

Cfje Commontoealtb of Massachusetts

AUTHORIZATION.
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To accompany the petition of Hastings Keith for legislation to provide for the
registration of motor vehicles and trailers by the spouse of the owner thereof.
Highways and Motor Vehicles.

In the Year One Thousand Nine Hundred and Fifty-Six.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 2of chapter 90 of the General Laws is hereby amended
2 by striking out the first sentence, as appearing in chapter 443
3 of the acts of 1950, and inserting in place thereof the following
4 sentence: Application for the registration of motor vehicles
5 and trailers may be made by the owner thereof, or by the wife,
6 or husband of the owner thereof, and no vehicle shall be consid-
-7 ered improperly or illegally registered by reason of the fact that
8 it is registered in the name of the spouse of the true owner
9 thereof.

No. 88SENATE

C&e Commontoealtb of B©aooacf)usetts
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To the General Court of Massachusetts,

This bill was first referred to the Committee on Highways and
Motor Vehicles and then was discharged to the Committee on The
Judiciary. It provides that a motor vehicle or trailer shall not be
deemed to be illegally registered by reason of the fact that it is

§ registered in the name of the spouse of the true owner thereof.
In the case of Koley v. Williams, 265 Mass. 601, 603, the Supreme

Judicial Court set forth that the object of requiring registration of
motor vehicles is to make readily available to the public at all times
accurate information as to their ownership and as to the persons
responsible for their operation.

We recommend that the Legislature shall not permit registra-
tions of motor vehicles or trailers in the names of other than the
true owners.

To relax this rule of law contained in section 2 of chapter 90 of
the General Laws, that the vehicle shall be registered in the name
of the owner, could result in confusion and in deliberate misrepre-
sentation, and therefore we do not recommend the enactment of
Senate, No. 88.

In consultation with the actual proponent of this bill, it appears
that the real purpose of the proponent was to do away with the
rule of law in this Commonwealth whereby, in the case of a vehicle
not properly registered, the operator or the owner thereof is pre-
cluded from recovering in any civil action, even though he might
be without any negligence in an accident.

In 1909, in the case of Dudley v. Northampton Street Railway
Company, 202 Mass. 443, the Supreme Judicial Court laid down
the rule that a motor vehicle or trailer which was not properly
registered was not only a trespasser on our highways, but that no

pother traveler upon our highways owed such trespasser any duty
other than that of not inflicting a reckless, wanton or wilful in-
jury. It has followed through the years that when an illegal regis-
tration was properly pleaded, an owner or an operator of an im-
properly registered vehicle could not successfully recover or success-
fully defend a suit for damages in an accident.

REPORT ON SENATE DOCUMENT NO. 88 OF 1956.
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Few, if any, other States in the nation have such a rule. It in
no way relates to the negligence of an owner or operator in the case
of an accident. It merely says that if a machine is illegally regis-
tered, although it is operated by a human being, such illegal regis-
tration prevents recovery and precludes successful defence in a
suit. As will be pointed out later in this report, this rule of law has
been widely criticised and, indeed, the Supreme Judicial Court has
recently invited the Legislature to amend the rule.

In a later case of Kenyon v. Hathaway, 274 Mass. 47, 55, the
Supreme Judicial Court upheld the rule that in the case of an un-
licensed operator who was involved in an accident, the fact that he
was unlicensed in Massachusetts, but was licensed in Rhode
Island, although our law required him to be licensed in Massa-
chusetts, could be considered by the jury only with other evidence
bearing upon his negligence.

Here we have the unreasonable proposition that a piece of ma-
chinery upon our highways which is improperly registered bars re-
covery or successful defence, whereby a human being who is im-
properly licensed must be judged in a civil suit solely on the ques-
tion of negligence.

There have been numerous cases in Massachusetts which have
maintained this rule of law. There has been widespread criticism of
this rule by outstanding legal authorities. On November 30, 1955,
the Supreme Judicial Court handed down the following rescript
without opinion, which is found in 1955 Advance Sheets, page 1171:

Lotus Comeau & another vs. Donald Harrington & another. November 30,
1955. Exceptions overruled. This is an action of tort for personal injuries and
property damage arising out of a collision on a public highway between an un-
registered automobile of the female plaintiff operated by the male plaintiff and
an automobile of the female defendant operated negligently, but not in a wilful,
wanton or reckless manner, by the male defendant. The judge directed verdicts
for the defendants. The plaintiffs excepted, and urge us to overrule the doctrine
first enunciated by this court in Dudley v. Northampton Street Railway, 202 Mass.
443. See Dean v. Leonard, 323 Mass. 606, 609. The doctrine has been called
“unique.” 62 Harv. L. Rev. 525. It has been very generally criticised. See, for
example, Prosser, Torts (2d ed.) 162; cases collected in notes in 16 A. L. R. 1108,
64 A. L. R. 374, and 163 A. L. R. 1375. As an original proposition, it could hardly
find favor with us today. The rule, however, has stood for more than forty-six
years without repeal by the Legislature. Some of us would prefer to overrule the
Dudley case, but the majority of the court think that its termination should be at
legislative, rather than at judicial, hands. Bursey’s Case, 325 Mass. 702, 706-707.
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There are several things to be noted in this opinion of the Supreme
Judicial Court. The court unequivocally says that if the case
were referred to it in its original proposition, it would not today
hold as the court held in the case of Dudley v. Northampton Street
Railway Company, 202 Mass. 443. The opinion also sets forth
that at least a minority of the court would overrule that case, but
that a majority of the court felt that since the rule had stood for
more than forty-six years without repeal by the Legislature, the
Legislature should take action in changing this rule of law rather

t than its being changed by the Supreme Judicial Court after the
lapse of so many years.

Therefore, we recommend that the Legislature change this rule
of law and set forth an appropriate bill in Appendix A of this report.
This bill sets forth the same rule as to registrations as the Supreme
Judicial Court applied to an operator’s license in the case of Kenyon
v. Hathaway, 274 Mass. 47, 55.

We are of the opinion, however, that when a vehicle is falsely
registered with fraudulent intent to conceal the identity of the
true owner, the present stringent rule of its being a complete tres-
passer on the highway should be enforced, except as to persons
innocent of knowledge of such false registration and fraudulent
intent.

ft
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In the Year One Thousand Nine Hundred and Fifty-Seven

An Act by which the operation of an improperly registered

MOTOR VEHICLE OR TRAILER MAY BE CONSIDERED AS EVIDENCE
OF NEGLIGENCE IN TORT ACTIONS, EXCEPT ONE FALSELY REGIS-
TERED TO CONCEAL THE IDENTITY OF THE TRUE OWNER.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 9of chapter 90 of the General Laws, as amended, is
2 hereby amended in the first sentence thereof by striking out all
3 of said sentence which appears after the semi-colon and sub-
-4 stituting therefor the following: but in actions of tort for
5 injuries suffered by a person or for the death of a person or for
6 injury to property, the operation of an improperly registered
7 motor vehicle or trailer, in violation of this chapter, may be
8 considered as evidence of negligence of the owner or operator,
9 together with other evidence tending to prove negligence of

10 such owner or operator; provided, that violation of this sec-
-11 tion, wherein a motor vehicle or trailer is falsely registered
12 with fraudulent intent to conceal the identity of the true owner,
13 shall not constitute a defence to actions of tort for injuries
14 suffered by a person, or for the death of a person, or for injury
15 to property, unless it is shown that the person injured in his
16 person or property, or killed, was the owner of the motor vehicle
17 or trailer the operation of which was in violation of this section;
18 or unless it is shown that the person so injured or killed, or
19 the owner of the property so injured, knew or had reasonable
20 cause to know that the vehicle was falsely registered with
21 fraudulent intent to conceal the identity of the true owner.

Appendix A.

PROPOSED LEGISLATION.

CJ)e Commontoealtj) of 90a0sacf)usett$
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I

By Mr. Tivnan of Worcester, petition of Robert X. Tivnan for legislation to
provide security for judgments against non-resident owners or operators of motor
vehicles involved in accidents within the Commonwealth. The Judiciary.

In the Year One Thousand Nine Hundred and Fifty-Six.

An Act providing security for judgments against certain
NON-RESIDENT OWNERS OF MOTOR VEHICLES AND AGAINST CER-

TAIN NON-RESIDENTS OPERATING MOTOR VEHICLES WITHIN THE
COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 90 of the General Laws is hereby amended by in-
-2 serting after section 3G the following section: —-

3 Section 3H. Upon complaint that a motor vehicle owned
4 or operated by a non-resident has been involved in an accident
5 causing death or personal injury or damage to property in an
6 amount apparently in excess of one hundred dollars, which
7 accident was probably due to the negligence of the non-resident
8 or the negligence of the driver of the motor vehicle owned by
9 said non-resident, the state police or the police of any city or

10 town shall forthwith impound the said motor vehicle unless
11 the non-resident owner or operator furnishes satisfactory proof
12 that the liability, if any, for damages resulting from such acci-
-13 dent is secured or insured to the amount or limit of at least five

thousand dollars on account of injury to or death of any one
15 person and, subject to such limits as respects injury to or death
16 of one person, of at least ten thousand dollars on account of
17 any one accident resulting in injury to or death of more than
18 one person, or, in the event such accident resulted in property
19 damage only, of not less than one thousand dollars for damage

HOUSE No. 730

Cf)e CommontoealtJ) of s^assacimsctts
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20 to property. The district court shall, on motion of the owner
21 or operator of any motor vehicle impounded hereunder, de-
-22 termine the amount of security reasonably necessary to satisfy
23 the liability of any such owner or operator arising out of such
24 accident; upon satisfactory proof that such amount has been
25 deposited with the secretary of state the district court shall au-
-26 thorize the release of such motor vehicle.
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To the General Court of Massachusetts
This bill would insert a new section 3H into chapter 90 of the

General Laws. It provides that on complaint that a motor vehicle
owned or operated by a non-resident has been involved in an acci-
dent causing death or personal injury or damage to property in an

\ amount apparently in excess of one hundred dollars, which accident
was probably due to the negligence of the non-resident or the
negligence of the driver of the motor vehicle owned by said non-
resident, the state police or the police of any city or town shall
forthwith impound the said motor vehicle unless the non-resident
owner or operator furnishes satisfactory proof that the liability, if
any, for damages resulting from such accident is secured or insured
to the amount or limit of at least five thousand dollars on account
of injury to or death of any one person, and, subject to such limits
as respects injury to or death of one person, of at least ten thousand
dollars on account of any one accident resulting in injury to or
death of more than one person, or, in the event such accident
resulted in property damage only, of not less than one thousand
dollars for damage to property. The bill further provides that a
district court shall, on motion of the owner or operator of any
motor vehicle impounded hereunder, determine the amount of
security reasonably necessary to satisfy the liability of any such
owner or operator arising out of such accident; upon satisfactory
proof that such amount has been deposited with the secretary of
state the district court shall authorize the release of such motor
vehicle.

At the threshold of this question arises the constitutionality of
such a bill, and upon this question the Registry of Motor Vehicles
is not qualified to advise.

The bill says, “. . . upon complaint.” Upon whose complaint?
May the police function as a court in assessing liability or probable
liability? May we enact a law which is directed solely at non-
residents to impound their property before there has been any
action in the courts and not take such action against residents of
the Commonwealth in like circumstances?

REPORT ON HOUSE DOCUMENT NO. 730 OF 1956.
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Again, the Registry of Motor Vehicles is not qualified to pass
upon this question.

Our statute does not require either a resident or a non-resident
to have property damage insurance (G. L., c. 90, §§ 1A and 3).
Our law provides that the motor vehicle or trailer of a non-resident
may not be operated here for more than thirty days in the aggregate
in any one year unless there is maintained in full force public lia-
bility insurance comparable to our compulsory insurance.

In the event there is no property damage insurance covering the
out-of-state vehicle, may a district court, before any suit is brought
arising out of the accident, determine the amount of security
necessary to satisfy the liability of an owner or operator and re-
quire that such amount be deposited with the Secretary of State?
There is nothing in the bill which requires that a suit shall be
brought, and perhaps no such action ever would be brought. What,
then, would happen to the required deposit?

The bill makes no provision for a court order of payment to a
judgment creditor, nor is there any provision for return of the
deposit to a non-resident in the event that the non-resident prevails
in a suit.

We have a provision in our law, section 3G of chapter 90, which
reads as follows:

“In an action at law against a non-resident for damage to prop-
erty or for the death of or bodily injury to any person resulting
from an accident in this commonwealth alleged to have been caused
by a motor vehicle owned or operated by such non-resident, the
plaintiff may apply by motion in writing filed in court for an order
to show cause why the defendant should not be required to furnish
forthwith such security in such amount as the court shall find
reasonable under the circumstances, after summary hearing, to
satisfy any final judgment that may be recovered in such action,
not later than sixty days after the entry of such judgment, to the
amount or limit of not more than five thousand dollars on account
of injury to or death of any one person, and, subject to such limits
as respects injury to or death of one person, of not more than ten
thousand dollars on account of any one accident resulting in injury
to or death of more than one person, or of not more than one thou-
sand dollars for damage to property. If said motion is filed before
the return day of the writ, the writ shall be entered with the motion,
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and the court shall issue an order of notice to the defendant, to be
served in like manner as any process against such non-residents,
which shall be returnable within a reasonable time, and, if service
of the writ has not been made upon the defendant or upon the
registrar under section three A, the court shall issue a further order
of notice for such service. The court shall accept as sufficient
security, except for damages to property, a certificate as defined in
section thirty-four A, or other satisfactory proof that the liability,

. if any, for damages resulting from such accident is insured or se-
cerned, to the amounts or limits herein set forth, by an insurance

company authorized to do business in this commonwealth.
“The motion shall state the facts, and, if the court finds that

such accident was probably due to the negligence of the defendant
or his agent, the court may order the defendant to furnish forth-
with such security as aforesaid and may order that until such
security is furnished the right of the defendant or of any one em-
ployed or authorized by him to operate a motor vehicle on his
behalf in this commonwealth be suspended. Such an order for
security shall be subject to modification at the discretion of the
court as justice may require. The court shall send a notice of such
order and of any modification thereof and notice of compliance
with such order, each certified by the clerk of the court, forthwith
to the registrar, who shall suspend the right of the defendant or of
any one employed or authorized by him to operate a motor vehicle
on his behalf in this commonwealth. The address of the defendant
shall be given in said notice. The registrar shall not restore the
rights suspended by order of the court until he has received notice
from the court of modification of or compliance with the order.”

This provision of law is quite different from the proposed bill,
House, No. 730 of 1956, inasmuch as an action has actually been
commenced in the court against a non-resident, and he may be
required by the court to furnish such security as the court shall
find reasonable under the circumstances, after summary hearing,

satisfy a final judgment. In this case, unlike House, No. 730,
an action would be commenced in the court and the non-resident
would have his opportunity at the hearing to present such evidence
as he might wish as to whether or not he should be required to
furnish such security.

As stated above, the Registry of Motor Vehicles is not qualified
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to pass upon the constitutionality of House, No. 730 of 1956. We
suggest that if the Great and General Court favors this bill, it
request an opinion of the Supreme Judicial Court as to the con-
stitutionality of such an act.

REGISTRY OF MOTOR VEHICLES,

ROLAND H. PARKER,
Legal Assistant.
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