
SENATE No. 524

COMMUNICATION FROM THE CHAIRMAN OF
THE PUBLIC SERVICE COMMISSION, AD-
DRESSED TO THE CHAIRMAN OF THE
COMMITTEE ON RAILROADS, REGARDING A
REORGANIZATION AND CONSOLIDATION OF
THE RAILROAD COMPANIES CONSTITUTING
THE BOSTON AND MAINE RAILROAD.

Printed by order of the Senate.

April 15, 1915

Hon. Clarence W. Hobbs, Jr., Chairman of the Committee on
Railroads, State House, Boston, Ma.

Dear Sir: Last Monday evening the Commission
requesting the opinion of this
of Senate hill No. 402, as re-
of the Committee on Railroads,
rnative sections 7 and 24, snb-

ceived your communication
Commission as to the terms
drafted by a sub-committee
and as to two suggested alte
mitted in typewritten form,

ered the bill and alternative s
mitted the same to your Cc
changes in the printed rcdra

The Commission has consicl-
ections submitted, and has trans-
mmittee with certain suggested
ft noted in red ink or by type-

written slips attached thereto. To the more important of
these changes the attention of the Committee is now directed.

(1 i Section 2 has been changed somewhat in order and
form but not, we think, in substance and meaning.

(21 In section ■> only slight verbal changes are suggested

CJjc Commontoealtlj of
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(3) In section + more substantial changes are suggested.
It seems to the Commission that the weight of argument is
in favor of permitting any stockholder whose stock is reduced
and who subscribes for the new issue of preferred shares to
receive hack stock to the full amount of the reduction. Con-
sequently. in line 39 we suggest inserting the words “ and

jual to the amount of such reduction.
I'he last sentence of this section seems to ns also to require

some change and amplification. Under this section, con-
ceivably, the Boston and Maine might be authorized to issue
many millions of dollars of new 6 per cent, preferred stock.
The proceeds of any such stock issue should, in the judgment
of the Commission, he applicable only to purposes approved
by the Commission substantially in accordance with the gen-
eral law, now section It! of chapter 781 of the Acts of 1913.
Accordingly we suggest the substitution of the following lan-
guage in lieu of the last sentence beginning in line -19 of
section 4:

The proceeds of such stock so issued may be applied to the ex-
tent that the public service commission shall, after notice and a
public hearing, approve as reasonably necessary: to the payment
of the unfunded debt of the corporation outstanding on the thirty-
first day of March in the year nineteen hundred and fifteen, includ-
ing any indebtedness of any subsidiary company outstanding on
said date which said corporation may lawfully assume under the
provisions of this act, which debts for the purpose of such payment
shall he deemed to be debts properly incurred for lawful purposes
under the statutes of this commonwealth; to the necessary expenses
incidental to the purchases, exchanges or consolidations authorized
by section one or of underwriting such subscription and to such
other lawful corporate purposes as the directors may determine
and said commission shall approve.

1 lie Committee will observe that this proposed restriction
applies only to stock issued f
capital, and does not apply tc
tious of section 3 for the purp
of the Boston and Alaine sy

*r the purpose of securing new
stock issued under the limita-

ise of effecting a reorganization
tern within the limitations of

the present capitalization and the present charges upon
income.
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(J) Section swe have changed slightly at the end, mak-
ing that section conform to the draft now before the New
Hampshire legislature. The public interest of the common-
wealth would seem to be adequately safeguarded if every
change involving either an increased rental or an extension
of the present term of a lease is left subject to the super-
vision of the Public Service Commission.

(5) Section i is intended to provide means for funding
the present floating debt of the Boston and Maine Railroad,
amounting to about $18,000,000, and also debts of the sub-
sidiary companies, amounting to several million dollars more,
wideh the corporation would have to assume in case of a
reorganization or consolidate n. The printed form of section

a fundable debt, and provides
shall require the amortization

7 makes the debt, in effect,
that any order of approval
of the deficit as of June 30
tending over a period of n<
twenty years, beginning on

1915, by annual payments ex-
it less than ten nor more than
June 30, 1920. The proposed

substitute provides, in effect, that the floating debt may be
funded into 5 per cent, bonds or (! per cent, stock, the Public
Service Commission simply certifying that the securities
are issued in conformity with the authority conferred by
the act. It is also provided in this proposed substitute that
the corporate deficit as of June 30, 1915, shall be charged
against the premium account which now amounts to about
six and one-half million dollars, and that this premium ac-
count shall to the extent of such deficit be deemed there-
after to bo cancelled for all purposes.

A further word of explanation in regard to the necessity
and meaning for such a section as this is perhaps desirable.
1 aider our general laws, speaking broadly, a public service
corporation may issue stock or bonds only to provide funds
for permanent additions to or improvements of its property
(including the acquisition of securities of other corporations,
if authorized) and only to the extent that is reasonably
necessary for this purpose. If a railroad corporation has
an unfunded or floating debt, therefore, it can take care of
it bv issuing stock or bonds only so far as the public service

iTinuission finds that the debt was properly incurred in the
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making of suck permanent additions or improvements. So
far as the commission finds that the debt was not reasonably
necessary for this purpose, or was incurred for other pur-
poses, it must be paid, if paid at all, out of income.

When a railroad company ordinarily, therefore, applies to
the Commission for authority to issue stock or bonds; to
fund its floating debt, it is necessary for the Commission to
investigate the character and origin of that debt very
thoroughly. It is also true that, so long as this rule is ap-
plied, and so long as the corporation is otherwise properly
managed, it is ordinarily entitled to charge the public which
it serves rates high enough to pay dividends at a reasonable
rate upon all its outstanding stock. Section 7 as proposed,
however, and the same is true of the latter parts of sections
4 and 14, sets aside the established rule of our laws and
authorizes the use of stock or bonds to fund the floating
debts of the Boston and Maine and its subsidiaries, regard-
less of the purposes for which these debts were incurred.

Whatever may have been the nature and origin of some of
this debt, it clearly must be funded, or no reorganization of
the railroad system is possible. As an emergency measure,
to diminish the possibility of a receivership and to secure
lower interest rates, the Commission is willing to accept the
basic proposition contained in section 7. So far, however,
as stock or bonds so issued to fund the debts cover expendi-
ture's which ordinarily would be chargeable to income and
not to capital, we are of the opinion that the bill should either
make it clear that the 1 company must ultimately in effect
retire such excess capitalization out of income, or else make
it. clear that the Commission shall have the right to inquire
into the nature and origin of such debt in fixing the basis
for the just and reasonable rates of the company.

If the first course which we suggest is followed, the printed
redraft of section 7 affords a means of accomplishing roughly
the result desired. A sounder method of accomplishing this
result could be provided by striking out of this redraft the
present amortization feature, and inserting in the bill an
entirely new section in addition to section 7, to read as fol-
lows ;
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Section . In case the Boston & Maine Railroad or the Bos-
ton & Maine Railroad Company shall hereafter, under the provi-
sions of sections four, seven, thirteen or fourteen of this act, issue
stocks or bonds which are not subject to the limitations of section
three, the public service commission shall determine to what extent
such stocks or bonds represent expenditures which ought not to be
permanently capitalized, and said Boston & Maine Railroad or said
Boston & Maine Railroad Company shall not thereafter pay divi-
dends upon its common stock at a rate in excess of five per cent
per annum unless and until said commission shall certify that said
Railroad or said Railroad Company has, after making due provi-
sion for the maintenance and depreciation of its property, used
earnings equal in amount to said expenditures which ought not to
be permanently capitalized in making permanent additions to or
improvements of said property.

Such a provision as this, while it might temporarily reduce
returns to common stockholders, would ultimately add to the
financial strength of the company and to* the value of their
stock. There are many precedents for such a temporary
limitation of dividends in the case of street railway companies
under the old law.

If the second course is followed, the result desired can be
accomplished by inserting at the end of the typewritten draft
of section 1 the following caveat, or safeguard, which is sub-
stantially identical with a similar caveat contained in the
special New York, New Haven & Hartford legislation rec-
ommended earlier in the vear bv the commission:

Nothing' in this act shall be construed as in any way estopping
the commonwealth from determining whether and to what extent
the capital expenditures represented by such debts have been rea-

onable and proper, in so far as such determination may be neoe
ary or proper in fixing the basis for the just and reasonable rate

fares and charges of the Boston & Maine Railroad or may be per
tinent in any other proceeding.

3tion 7 is to follow the general model of the printee
draft, the commission is of the opinion that the hill should
contain a provision substantially in the form indicated a

for the virtual and gradual retirement of the excess capital
ization out of. earnings. If this section is t dopted ii
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the general form indicated in the typewritten draft, the Com
a caveat should be added in
a caveat, we may point out,
hands of the Commonwealth
consideration of any future

mission is of the opinion that
the form shown above. Such
simply makes it clear that the
shall in no wav he tied in tin
rate ease or other proceeding. It in no way prevents the Com-
mission from giving- due consideration to every important
factor which mav have a hearing in such a case and there is

: Commission will fail to give
if stockholders.

no reason to assume that th
just recognition to the rights i

nd of if). we recommend the
vision, which is also contained

I n section. 1 i at the
insertion of the following nr
in the New Hampshire hill.

At all times there shall be at least one director who shall he a

citizen of Maine, one who shall be a citizen of New Hampshire, and
one who shall he a citizen of Massachusetts.

(7) In section HI we have made certain verbal changes
and have changed the latter part of this section to conform

las we have redrawn it. It
Commission, consistent with

to the general theory of section
is not, in the judgment of the
the public interest to permit th
or the new corporation to disir

Boston and Maine Railroad
;c of large sums of cash ob-po*

rck without the public super-
fundamental feature of onr
believe that the reorganizers

tained from the issue of new st
vision which has long been a
public service law. We do not

of the Boston and Maine Railroad system will find any real
difficulty growing out of such supervision over expenditures
as is proposed in the language which we.suggest for the clos-
ing part of section 13. That language is as follows:

The proceeds from such caf

such stocks may be applied t
commission shall, after notice
reasonably necessary: in part

i assessment and from the sale of
the extent that the public service

and a public hearing, approve as
payment of the purchase price of

the property and franchises of the old corporation; to the payment
of any of the unfunded debt of the old corporation outstanding on
the thirty-first day of March in the year nineteen hundred and fif-
teen and any indebtedness of any subsidiary company outstanding
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Oil said date which may be lawfully assumed by said new corpora-
tion under the provisions of this act in connection with the pur-
chase of the properties and franchises of or consolidation with such
subsidiary companies, which debts, for the purpose of such pay-
ment, shall be deemed to be debts properly incurred for lawful
purposes under the statutes of this commonwealth; to the payment
of necessary underwriting commissions to persons, firms or corpo-
rations that may provide or guarantee the amount of cash which
may be required for such reorganization or may otherwise assume
with reference to the performance of any contracts provided for
by such reorganization and to such other lawful corporate purposes
as may be determined by the directors and approved by said com-
mission.

(8) Certain perfecting verbal changes have been made in
section 14 requiring no comment. The same thing is true
f sections 15 and 17. Section 16 is unchanged.

(9) Section 18, referring tc
the form submitted by the maj
former report. Both the map

the Hampden railroad, is in
iritv of the Commission in its
ritv and the minority adhere

the views hitherto expressed as to that section.
(10.) Section 20, dealing - with savings hank investments

comes to the Commission app
flu* Bank Commissioner and
independent study of its adec

roved, as we are informed, bv
the Commission has made no

nacv or inadequacy

r in form nor in substance in
i the Committee on Railroads
oint conference with the com-

(11) Section 24 was neifh
the- bill formerly submitted t
hv this commission after the

It originated, as we are in-
iv representatives of certain of

missions of the other state
formed in suggestions made
the leased lines to the Committee at the public hearing. In
the redrafted typewritten form it is intended, apparently,
to provide that, in case of a default by the Boston and Maine
Railroad in the terms of anv lease which would entitle the

ion of its property, such leased
a reorganization of the Boston

leased line to resume posses;
line may itself proceed with
and Maine Railroad system
the general plan outlined in
and. what is possibly more

substantially in accordance with
the previous sections of the bill
important, may also, with the

the Public Service Commission, hnt not other
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wise, lease or sell its property to, or consolidate with, any
other railroad corporation within or without the common-
wealth.

This new section seems largely to he intended as a substi-
tute for section 12 of the bill (Senate, No. 462) prepared
by the commissions of the three states. Section 12, in sub-
stance, provided that no reorganization of the Boston and
Maine system under the new corporation provisions of the
Bill should be carried into effect until the entire plan had
been submitted to the three commissions and had been found,

after public hearings, just and equitable to all interested
parties. It was inserted because the commissions felt that
the provisions for reorganization through a new corporation
were of such a nature that they might seem to threaten
legitimate property interests and were likely to provoke
controversy and litigation, especially on the part of the leased
lines, unless supervision by some public tribunal were pro-
vided for. The Commission believed that this section afforded
sufficient protection for all interested parties, and it has not
changed its opinion in this respect. It appears, however,
that neither the trustees nor the leased lines desire this sec-
tion 12, and it has been eliminated in favor of the new section
24.

Section 24 has been materially improved since its first
appearance, but some of its language is still somewhat vague.
In its present form it provides that, if there is a default in
the terms of any lease entitling the lessor corporation to re-
sume possession of its property, “ said lessor corporation
shall have the powers and be subject to the limitations granted
and imposed by the previous sections of this act with refer-
ence to the Boston & Maine Railroad or the Boston & Maine
Railroad Company.” While the general idea is clear, pre-
cisely what this mav mean or mav involve we should hesitate.
to say. It is also true that the section confers upon the
Public Service Commission powers which have hitherto, so
far as we have knowledge, been reserved to the General Court
itself. The extent to which power usually retained by the
General Court mav under anv extraordinary set of circum-
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stances wisely and usefully be delegated to the Public Service
Commission is, in the opinion of the Commission, a question
for the General Court itself to determine, and not one upon
which the Commission should venture confidently to advise.

Vs redrawn the section now provides that in case of con-
solidation there shall be no stockwatering and also that in
case of a lease or sale to or consolidation with some foreign
corporation, the purchasing or lessee corporation shall, as to
the railroad within this Commonwealth, remain subject to
the general provisions of our railroad laws. In case of the
submission of any such lease or contract of purchase and
sale or consolidation to this Commission for its approval, it
would be the manifest duty of the Commission to consider
with the utmost care what, if any, other safeguards are nec-
essary in the public interest, and to make such lease or con-
solidation with such foreign
general policy of our law as

orporation conformable to th<
tiled by a long series of legis

lative act
Respectfully submitt,

FREDERICK I. Mac I, KOI)
Chairman




