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REPORT OF THE PUBLIC SERVICE COMMISSION
UNDER THE RESOLVE OF THE GENERAL COURT
PROVIDING FOR A STUDY OF THE STATUTES
RELATIVE TO THE REPAIR AND MAINTENANCE
OF PUBLIC WAYS AND PLACES IN WHICH STREET
RAILWAYS ARE LOCATED.

To the Honorable the Senate and House of Representatives of the Common-
wealth of Massachusetts:

'Resolved , That the subject-matter contained in Senate Document No.
247 and House Documents Nos. 1175 and 1316 of the present year be
hereby referred to the public service commission, which shall make a
study of the existing statutes relative to the repair and maintenance of
public ways and places in which street railways are located, and report
to the next general court on or before the second Wednesday in January its
conclusions with reference to the need of any changes in said statutes,
with drafts of bills embodying any recommendations which it may make.

Under this resolve the Commission gave a public hearing on
November 4, 1915. Every city, town and street railway company
in' the commonwealth was notified and was furnished with a
statement indicating in some detail the scope of the investigation
contemplated by the resolve and the questions involved. Much
valuable information has also been secured by correspondence,
from the companies and the municipalities and from public
authorities in other states.

The resolve directs the Commission to “make a study of the
existing statutes relative to the repair and maintenance of public
ways and places in which street railways are located” and to
consider in particular the changes proposed in three bills, intro-
duced at the last session of the general court. To understand

Chapter 35 of the Resolves of 1915 is as follows

Cljc Commontoealtf) of
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the specific questions which they raise and the more general
questions raised by the resolve as a whole, a knowledge of the
history of the existing statutes is essential.

Early Laws.
The first street railway charters in Massachusetts were granted

in 1853 to the Metropolitan Railroad Company of Boston and
the Cambridge Railroad Company. In both cases the special
act of incorporation required the company to maintain and
keep in repair the portion of the streets and bridges occupied by
its tracks. This was a logical provision, for the cars were drawn
by horses and the wear and tear upon the pavement between the
rails was severe. In 1864 a similar duty was imposed by a
general law which required every street railway corporation to
“ maintain and keep in repair such portions of the streets, roads
and bridges, respectively, as are occupied by its tracks, and
eighteen inches on each side thereof, to the satisfaction of the
superintendent of streets, the street commissioner or the sur-
veyors of highways” (St. 1864, c. 229, § 18). In 1866 the

of the tracks was increased to
1), but in the codification of the
requirement was limited, in the
bridges, to the portion occupied
of similar unpaved public ways,
tracks and “eighteen inches on

“eighteen inches” on each side
“three feet” (St. 1866, c. 286, §

street railway laws in 1871 the
case of paved streets, roads and
by the tracks, and, in the case
to the portion occupied by the
each side thereof” (St. 1871, c. 381, § 21). Finally, in the
Public Statutes of 1882 it took the following form (c. 113,
§ 32):

Section 32. Every street railway company shall keep in repair, to

the satisfaction of the superintendent of streets, street commissioner,
road commissioners or surveyors of highways, the paving, upper planking
or other surface material of the portions of streets, roads, and bridges oc-
cupied by its tracks; and if such tracks occupy unpaved streets or roads,
shall, in addition, so keep in repair eighteen inches on each side of the
portion occupied by its tracks, and shall be liable for any loss or injury
that any person may sustain by reason of the carelessness, neglect, or
misconduct of its agents and servants in the construction, management
and use of its tracks.

From an early date street railway companies were also required
to conform to such regulations as the local authorities might

HISTORY OF EXISTING STATUTES.
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impose, relative to the removal of snow and ice. This require-
ment, as it appeared in the Public Statutes of 1882, was as
follows (c. 113, § 27):

Section 27. The board of aldermen or selectmen may from time to
time establish such regulations as to the rate of speed, mode of use of the
tracks, and removal of snow and ice therefrom within their city or town, as
the interest and convenience of the public may require.

The Special Committee of 1898.
These statutory provisions remained in force without amend-

ment until 1898, when the special committee created by the
previous general court to consider the relations between street
railway and municipal corporations made its report. The three
members of this special committee were Charles Francis Adams
of Lincoln, William W. Crapo of New Bedford and Elihu B.
Hayes of Lynn. Among other things, they gave careful con-
sideration to the question of street repair, reaching the con-
clusion that the divided responsibility for the care of the streets
resulted in continual jealousies, misapprehensions and disputes
and that it would be better for the municipalities to assume full
control, meet all charges for paving, for street cleaning, for snow
removal, etc., and receive from the companies a net annual pay-
ment in lieu of work in kind. The comments of the special
committee are worthy of quotation in full:

The Committee is clearly of the opinion that it would be conducive to
a better state of affairs were the municipalities to assume full control of
the streets, meeting all charges for paving, for street cleaning, etc., and
receiving therefor from the companies a net annual money payment in
lieu of work in kind. This would be in the nature of a commutation,
a pavement and cleaning tax to be paid by the company in consideration
of the special provision made in streets for its exclusive use. While clear
as to the expediency of this readjustment of burdens, the Committee has
had great difficulty in devising a satisfactory basis on which to recommend
it. The cost of paving, etc., is included in the accounts of the street rail-
way companies under the general head of “ (35) Repair of Roadbed and
Track,” and the items for paving are not separated from others. On
many country roads, also, the obligation to pave is nominal; in city thor-
oughfares it is heavy; while in other cases the amount of work to be done
and expense incurred depend on the terms of particular locations. Again,
the cost of removing ice and snow is another obligation which pertains dis-
tinctly to the care of streets. The tracks of the street railways are in the
nature of sidewalks and footpaths. In winter the public convenience de-
mands that they should be immediately broken out, and kept constantly
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clear. In the case of the track, as in that of the sidewalk, the snow and
ice, when removed, are necessarily thrown, temporarily at least, upon the
travelled way. If they cause an obstruction, it is obviously the duty of
whoever is legally responsible for the condition of the travelled way to
remove them; and for that condition the municipality is, of course
responsible. This has proved a fruitful source of misunderstanding be-
tween the companies and the town and city governments ever since the
street railway system originated; and the singular spectacle has not
infrequently been witnessed of one gang of men, in private employ, shov-
elling snow from a track, while another gang of men, in public employ,
shovelled it immediately back. In this case two propositions seem to the
Committee equally clear: first, that it is the business of the city or town
to keep its streets properly clear of obstructions; and, secondly, that,
under the circumstances, the street railway companies should, in this
specific instance, compensate them for so doing. Yet, in the matter of
removing ice and snowr it is, under the New England climatic conditions,
difficult to reach any rule of compensation, the expense actually incurred
year by year varies so greatly. In certain years it is nominal, in others
it is extremely heavy. Nevertheless, in the opinion of the Committee,
some rule should be established.

After a careful study of such data and statistics as could be found
bearing on this subject, the Committee has formulated certain provisions
in the draft of a proposed act herewith submitted. They establish the
legal obligations of the parties, restoring to the municipalities, in so far as
may be, the full control of their public ways, and making them solely
responsible for the condition of those ways, both as respects pavement and
freedom from obstruction; and, on the other hand, so far as the street rail-
way companies are concerned, the present obligations for labor or pave-
ment wrork are commuted into fixed money payments, in the nature of a
tax. While the fairness of this commutation as respects amount, etc.,
cannot be demonstrated mathematically, it has been reached after careful
study of the reports, and is believed to represent approximately existing
conditions reduced to an intelligible basis. But, whether it does so, or
in some respects fails quite so to do, in its working the benefits will greatly
outweigh any possible shortcomings, if it removes from the relations be-
tween municipalities and the street railway companies a fruitful cause ol
ill-feeling, recrimination and arbitrary dealing.

The committee submitted with its report a draft of legislation
relieving the companies from their former duties (under Public
Statutes, c. 113, § 32) of keeping a portion of the “surface
material of streets, roads and bridges in repair” and substituting
instead a new tax based upon gross receipts, the percentage
varying with the receipts per mile of track operated, to be
distributed in the case of each company among its cities and
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towns in proportion to mileage. The basic idea of this legislation
was to place upon the municipalities the entire duty of maintain-
ing, repairing and cleaning all portions of the public ways, in-
cluding portions occupied by the tracks of street railway com-
panies. The companies were even to be relieved from any duty
of removing snow from the streets and were to be required
simply to clear it from their tracks.

This snow provision, as recommended by the committee, was
as follows:

Street railway companies may clear snow from their tracks in such
manner as may be approved by the superintendent of streets, or by any
other officer exercising like powers, and shall, under the direction of such
superintendent or officer, level the snow thrown upon the streets by them
so as to make the highways safe for public travel; but they shall not be
required to remove from the streets snow displaced in clearing their
tracks as aforesaid.

It was apparently the intention of the committee, also, that
the legislation recommended should apply to all street railways
in the commonwealth, including those operated by the Boston
Elevated Railway Company.

Chapter 578, Acts of 1898
As a result of this report, chapter 578 of the Acts of 1898 was

enacted. The provisions of this chapter, relative to the main-
tenance and repair of public ways and the removal of snow,
differed, however, in important respects from the legislation
recommended by the special committee.

(1) It was provided (section 28) that for the term of twenty-
five years from June 10, 1897, the new legislation should not
“apply to or affect the Boston Elevated Railway Company or
any railways now owned, leased or operated by it,” and that
sections 27 and 32 of chapter 113 of the Public Statutes should
continue during said term in full force with respect thereto.
The system operated by this company is, therefore, still subject
to these provisions of the Public Statutes.

(2) While the 1898 act followed the recommendations of the
committee in providing that street railway companies in general
should not thereafter “be required to keep any portion of the
surface material of streets, roads and bridges in repair,” it added
the proviso that they should “remain subject to all legal obliga-
tions imposed in original grants of locations” (section 11). The
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courts have since decided that the expression, “original grant of
location”, means the first location granted to a street railway
company by a city or town and that an obligation to maintain
or repair the public ways imposed by such an “ original grant” is
valid, notwithstanding the 1898 act, and may still be enforced
against the company. (See City of Springfield v. Springfield St.
Ry. Co., 182 Mass. 41, and City of Worcester v. Worcester
Consolidated St. Ry. Co., 182 Mass. 49.)

(3) The provision recommended by the committee with respect
to snow removal was changed to read as follows (section 12):

Street railway companies shall clear snow from their tracks in such a
manner as may be approved by the superintendent of streets or by any
other officer exercising like powers in the city or town in which such tracks
are situated.

This language made it possible, it would seem, for the public
authorities to require the actual removal of this snow from the
streets.

Existing Statutes.
The provisions of the 1898 act were re-enacted in the Revised

Laws (chapter 112) and again with but slight changes in the
codification of the railroad and street railway laws of 1906
(St. 1906, c. 463). The section relieving street railway companies
from the duty of repairing the streets is section 79 of part 111 of
that codification. The sections with respect to the new tax,
now commonly called the “excise tax” but referred to in the
statutes as the “commutation tax”, are sections 133 to 137,
inclusive, of part 111. They were re-enacted again in the codifica-
tion of the tax laws in 1909 (St. 1909, c. 490, part 111, sections
47 to 50 inclusive) and are printed in full in Appendix A. The
section with respect to the removal of snow and ice is section 75
of part 111 of the 1906 act. It has been changed more materially
than the others, since 1898, the first paragraph reading now as
follows:

Section 75. The superintendent of streets of a city, or any officer
who exercises like authority therein and the selectmen of a town, shall
establish regulations for the clearance of snow from its tracks by any
street railway company operating in said city or town, and for the re-
moval of such snow by said street railway company from the streets or
ways in which such tracks are located: provided, that no street railway
company shall be compelled to remove from the streets or ways in which
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its tracks are located an amount of snow greater than it has cleared from
between its rails and between its tracks and from a space eighteen inches
wide on either side of its tracks.

In the following paragraph of this section provision is made
for petition of the railway company to the public service com-
mission for such amendment of these regulations as may be
reasonable.

An historical review of the legislation relating to the applica-
tion to be made of the excise tax may be of interest in this
connection. The special committee recommended, and the draft
of the act submitted with their report provided, that all amounts
paid to cities and towns as an excise tax upon street railway
companies should be treated by the cities and towns as a separate
fund and should be applied to the construction, repair and
maintenance of the public ways generally within such cities and
towns. The legislation of 1898, chapter 578, omitted the recom-
mendation that the tax should be treated as a separate fund but
included the removal of snow and provided, in section 10, as
follows:

All amounts paid to cities and towns under the provisions of sections
five, nine and twenty-eight of this act shall be applied towards the con-
struction, repair and maintenance of the public ways, and removal of
snow therefrom, within such cities and towns.

This provision was re-enacted without change in this respect in
the Revised Laws (c. 14, § 47), and was extended to require the
application of the corporate franchise tax in like manner.

In the codification of 1906 (c. 463, pt. 111, § 137) important
changes were made by the omission of the word “construction”
and the insertion of the words “portions of” and “and places”.
The statute, in that amended form, provided that the excise and
corporate franchise taxes should “be applied toward the repair
and maintenance of the portions of the public ways and places
in which the tracks of such company are located and to the
removal of snow from such public ways and places within such
city or town.” The next year, however, the legislature retraced
its steps (St. 1907, c. 318) and amended section 137, restoring
the original provision that these taxes should “be applied toward
the repair and maintenance of the public ways and the removal
of snow therefrom within such city or town.” It is to be noted
that the word “construction”, appearing in the earlier statutes,
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was not restored at this time. The statute was re-enacted in
1909, chapter 490, Part 111, section 51, and now provides as
follows:

All taxes which are collected from a street railway or an electric rail-
road company and paid to a city or town under the provisions of the pre-
ceding section, of section sixty-five, and of section twenty-eight of chapter
five hundred and seventy-eight of the acts of the year eighteen hundred
and ninety eight, shall be applied in the case of street railway companies
toward the repair and maintenance of the public ways and the removal of
snow therefrom within such city or town, and in the case of electric rail-
road companies shall be applied toward the construction, repair and main-
tenance of the public ways and places in which the tracks of such company
are located, and to the removal of snow from such public ways and places
within such cities and towns.

In the case of the Boston Elevated Railway Company, while
it pays no excise or commutation tax such as other street railway
companies pay, and while it is still subject to the provisions of
the Public Statutes imposing the duty of keeping in repair the
portions of the streets occupied by its tracks, it also pays, under
the provisions of its special charter (St. 1897, c. 500, § 10), what
is known as the “compensation tax”, amounting, so long as it
pays no larger dividends than six per cent, to seven-eighths of
one per cent of its gross earnings each year. This tax, in the
language of the statute, is imposed “as compensation for the
privileges herein granted and for the use and occupation of the
public streets, squares and places by the lines of elevated and
surface railroad owned, leased and operated by it.” It may be
regarded as the consideration for the special privileges granted
to this company by its charter, including the irrevocable locations
of its elevated structures.

To what extent, if at all, should a street railway, company be
required, directly or indirectly through the payment of a special
tax, to maintain and repair the public ways in which it operates?
In considering this question it is important to bear in mind that
a street railway company has (with minor exceptions) no source
of income except the public which it serves. Its revenues come
direct from the pockets of the people who ride in its cars and
these are, in general, people of small rather than large means.

The Duty of the Company.

UNDERLYING PRINCIPLES.
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Sound public policy demands that the fares paid by these street
car riders should be used to give the best possible service con-
sistent with no more than a reasonable return to the owners of
the property, and that no portion of these fares should be
diverted without sound reason to other purposes.

Street railway companies should, no doubt, pay taxes like
other owners of property; and this they do. Their real estate is
subject to local taxation; their bonds are taxable; they pay the
so-called “corporate franchise tax”, levied upon the market
value of their stock after deducting the assessed value of real
estate and machinery locally taxed. These taxes cover, in effect,
all their property, whether tangible or intangible. It seems
equitable, also, that they should compensate the Commonwealth
or the municipalities in so far as they cause special expense to
either. But if any burdens in addition to these are imposed
upon them for the benefit of the State or local governments, it is
simply using the companies to collect indirectly from the street
car riders a disproportionate share of the public revenues.

There is a tendency to use street railway companies and other
public utility corporations for such indirect and special taxation
of a portion of the public. It is doubtless due to a failure to
look below the surface. A city government, for example, is
anxious to keep down the local tax rate. It sees in the street
railway company a possible source of additional revenue, or its
equivalent, which can be collected without increasing the direct
tax. It conceives, no doubt, of the company as an impersonal
creature deriving profits from its special rights in the streets.
It fails to realize that the only source of income which this
impersonal creature has is the people who ride in its cars, and
that any unequal or unjust burden imposed upon the corporation
really falls upon these people.

If the company is fortunate enough to have large surplus
earnings over and above a reasonable return upon its investment,
it is not so apparent that such a burden will reach the public
which it serves; but there is always the opportunity, if public
regulation is as efficient as it ought to be, to transmute such
surplus earnings into better service or lower rates, and any new
tax or duty imposed reduces this opportunity by so much. This
consideration is largely academic, however, in the present
instance, for few of the street railways have such surplus earn-
ings.

Returning now to the question of the repair of public ways
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and following the principle above set forth, so far as the presence
of street railway lines in the streets adds specially to the cost of
maintenance or repair, the companies ought to compensate the
municipalities for this extra expense; but they ought not to pay any
more. In horse car days it was clear that street railways did
add specially to the expense, for the horses, traveling over an
identical route day in and day out, wore grooves in the paving
before repairs were necessary on the street as a whole.

Now that the cars are propelled by electricity instead of by
horses, there are many who claim that the railway lines have
ceased to impose any special burden upon the streets. While a
strong argument can be made for this position, the Commission
is unable to accept it as sound. As the secretary of the special
committee of 1898 said, at a time when street railway service
was far less extensive than it is to-day:

Sometimes street railways have been required to pave and maintain
the whole width of streets in which the tracks are located, and this charge
has in certain cases reached a very large figure, notably in Philadelphia.
It is undoubtedly true that the location of a street railway in narrow
streets increases the cost of maintenance of the street surface, either by
narrowing the space which can be used for the purposes of general traffic,
or by throwing this traffic into parallel streets, thus causing the street
in which the rails are located to be abandoned to the use of the railway.
This latter condition has been found to arise more frequently since the
introduction of electricity as motive power, as owing to the higher speeds
of the cars, the public is practically unable to use the portion of the street
containing the rails, and consequently avoids this street altogether.
AVear and tear on carriages caused by the turning in and out over rails
not flush with the surface of the roadway also throws travel into other
streets. It is evident, therefore, that certain burdens are laid on the
public by the use of the streets for the purposes of carrying on the business
of a street railway, and these should be paid for.

He might have gone further. The very presence of the tracks
in the streets, quite apart from the presence of the cars, increases
the expense of paving in the first instance, and also the rapidity
with which certain sections of the pavement deteriorate.

What the additional expense is to a city or town, because of
the presence of street railway lines in any given street or streets,
cannot be determined with accuracy. The Commission is of the
opinion, however, that for legislative purposes it may as well be
measured by the expense of maintaining, repairing and removing

snow from the space occupied by the tracks, in the case of paved
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streets, and the similar space plus eighteen inches on each side
of the tracks, in the case of unpaved streets. This was the
standard set by the general laws until 1898, and it is still the
standard so far as the system of the Boston Elevated Railway
Company is concerned. It is a rough and ready, arbitrary
rule based upon no scientific calculations, but at least it has
the merit of simplicity. It also has a certain standing from long
established custom in all parts of the country. In Appendix B
a summary of the requirements in other states, so far as the
Commission has been able to ascertain them by correspondence,
is given. It will be noted that in some cases the requirement is
more extensive than that indicated above.

In applying this standard, however, it is important to define
clearly what is meant by the expense of “maintaining and re-

pairing’’ the portion of the streets occupied by the tracks. Does
it, for instance, include the original cost of any paving, or does
it mean merely the cost of keeping the paving in good condition
when once it is installed? So far as the Commission can ascer-
tain, the old requirement of the statutes was never interpreted
by the courts but the street railway companies were very
generally expected, not only to repair any existing pavement,
but to renew or improve it or even install an entirely new
pavement where none before existed whenever conditions made
such work desirable. It appears, also, that the requirement is so
construed at present in the case of the Boston Elevated Railway
Company. Such a construction, in our judgment, is not un-

reasonable. The presence of the tracks, as above indicated, adds
to the original expense of paving as well as to the cost of repairs.

Application of the Rule
While, however, the Commission believes that the burden of

maintaining, repairing and removing snow from the portion of
the streets, roads and bridges occupied by their tracks should be
borne by the street railway companies, it is not of the opinion
that the work should actually be done by the companies, unless
it is done at the order and under the direction of the municipal
authorities. Any divided authority over the public streets and
their maintenance is in the highest degree undesirable. There
can be no defense for a system under which one authority can
decide that a portion of the street should be repaved while
another authority decides, at the same time, that the remainder
of the same street should not be repaved, or for a system which
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results in two kinds of paving on the same street when uniform
paving is desirable.

The evils of such a system of divided authority are illustrated
in the case of the city of Boston. 4s indicated above, the Boston
Elevated Railway Company is still subject to the old law and
still keeps in repair the portions of the streets occupied by its
tracks. While the statute requires the company to do the work
“to the satisfaction of the superintendent of streets”, in actual
practice it seems difficult for the latter to exercise his authority.
The situation which exists was indicated by the answer of the
corporation counsel of the city, Mr. Sullivan, to a question
addressed to him at the public hearing.

Commissioner Eastman. Supposing the city reaches the conclusion
that a certain street ought to be repaved with a new and desirable kind
of pavement. Is there any way in which the city has authority over the
company to require the company to join in the plan for the improvement
of the street?

Mr. Sullivan. None that I know of. I don’t say in all cases that
the Elevated refuses to join; I think it has in some cases, but it is simply
by their consent; 1 do not suppose we could require them to do it.

While the city authorities seem to feel that the Elevated Com-
pany has, on the whole, been reasonable in its attitude toward
the paving question, it is a matter of common knowledge that
there are a number of streets in Boston (and the same is true of
other municipalities in which this company operates) where the
city has laid a smooth pavement on each side of the track and
where the company has maintained between the tracks granite
blocks.

It needs no extended argument to prove that a system which
leads to such results is wrong. There should be no divided
authority over the streets; the municipal authorities clearly
should be in complete control of the situation. Either the cities
and towns should do all the work and receive money payments
from the companies in lieu of work in kind, or the companies
should do the work at the order and under the direction of the
municipal authorities.
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The recommendations of the special committee of 1898 seem
to have been based on the very principles which have been set
forth above. It seems that the committee believed that street
railway lines did impose a special burden upon the streets for
which the companies ought to compensate the cities and towns;
that this burden might reasonably be measured by the cost of
maintaining, repairing and removing snow from the portion of
the public ways occupied by the tracks; that the cities and towns
should have complete and undivided authority over the streets
and their maintenance and repair; and that the companies,
instead of doing the work required by the then existing statutes,
ought rather to pay a special excise tax to the cities and towns
equivalent to the cost of this work.

The legislation enacted by the General Court (St. 1898, c. 578)
did not fully conform to the recommendations of the committee
and these recommendations themselves were not, it seems, in
complete harmony with the principles upon which they were
evidently based. Judged by these principles, the existing
statutes (see Appendix A), which differ only in comparatively
unimportant details from the legislation of 1898, are faulty in the
following respects;

First. They do not apply to the Boston Elevated Railway
Company. So far as that company is concerned, the old duties
and the old system of divided authority are in effect.' M

Second. They permit any requirements contained in the
original grants of locations, with respect to the maintenance and
repair of public ways, to remain in full force and effect. The
investigation of the Commission has shown that, prior to 1898,
it was quite customary for cities and towns to include in location
grants the requirements with respect to the maintenance and
repair of the streets which were, in fact, imposed upon all the
companies by the general law. In the case of the older com-
panies, many such requirements are in existence which are valid
under the decisions of our courts and which can be enforced
against such companies, so that they may be compelled not only
to pay the excise tax, supposed to be in lieu of all work on the
streets, but also to do in part the actual work. While it does not
appear that these requirements have, as a rule, been enforced
by the cities and towns, they have been enforced in some cases
and the opportunity is open to enforce them in all such cases.

THE PRESENT SYSTEM AND ITS RESULT



REPAIR OF PUBLIC WAYS, ETC. [Mar.16

Third. They permit local authorities to require street rail-
way companies to remove from the streets an amount of snow
not greater “than it has cleared from between its rails and
between its tracks and from a space eighteen inches wide on
either side of its tracks.” It was clearly the intention of the
special committee of 1898 that the payment of the excise tax
should take the place of such work as this as well as of the work
of street maintenance and repair. Under the present statutes
the companies may be required not only to pay the tax but also
to remove the snow.

Fourth. The excise tax provided for by the statutes was
uneven and inconsistent in its results. As already stated, the
tax is a certain percentage of gross receipts and the percentage
varies with the average gross receipts per mile of track. If
these average receipts are $4,000 or less, the tax is but 1 per cent;
if they are between $4,000 and $7,000, the tax is 2 per cent, and
so on up the scale by steps. The highest rate is 3 per cent and
applies if the average receipts per mile are $28,000 or more.
The result of this system is that a town served by a company
which operates also in certain large centers of population may
receive a much larger tax than a town of exactly the same
character which happens to be served by a company operating
entirely within thinly populated territory.

The tax is also uneven in its results because no allowance is
made for the fact that in many country towns the street railway
tracks run outside of the traveled way along the side of the road,
where no expenditures for street maintenance and repair are, as
a rule, necessary. Figures compiled by the Commission seem
to indicate pretty clearly that many towns receive a dispro-
portionate share of the tax. In Appendix C, a table is given
showing, in the case of most of the cities and towns of the
Commonwealth in which street railways are located (excepting
those in Boston Elevated Railway Company territory), the total
mileage of all public ways; the mileage of public ways in which
street railway lines are located; the percentage which this latter
mileage bears to the total; the amounts expended during the
three years from 1912 to 1914 inclusive for the maintenance and
repair of public ways, for snow removal and for the state high-
way tax; the total amount received during the same three years
from the excise tax; and the percentage which these total
receipts bear to the total expenditures. It will be noted that,
in the case of a majority of the towns, the tax receipts constitute
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a larger percentage of the expenditures than the mileage of public
ways in which tracks are located constitutes of the total mileage
of public ways. The street railway companies in such cases are,
apparently, paying more than the total expense of maintaining
and repairing the entire surface of the streets in which their
tracks are located. The Commission does not undertake to
stand sponsor for all these figures, for it has been impracticable
to check up the amounts expended upon the streets from the
original sources. These amounts were furnished to the Com-
mission by the cities and towns and it is quite possible that they
may include, in some cases, expenditures which ought not
properly to be included for the purposes of this inquiry. The
length of public ways in which street railway tracks are located
is also, in some cases, too high, for the figures are based upon the
total miles of street railway line in the cities and towns in
question and the lines are located, to some slight extent, upon
private right of way. In so far as there may be errors, however,
the errors favor the cities and towns and do not affect the
general conclusions to be drawn from the tables.

The management of the Union Street Railway Company and
the New Bedford and Onset Street Railway Company has sub-
mitted to the Commission, in the form of an elaborate brief, the
results of a detailed investigation into the operation of the excise
tax. Without undertaking to give the results of this investiga-
tion in full, it furnishes evidence that the excise tax paid by
these companies has been in excess of the cost of maintaining the
portions of the streets and highways in which their tracks are

located. For example, the following table, submitted in this
brief, gives the average cost of repair and maintenance (as
distinguished from new construction or betterments) per mile of
all streets and ways during the years 1912, 1913 and 1914 in the
cities and towns in which the companies operate;

New Bedford,
Fairhaven, .

Dartmouth
Westport,
Marion,
Mattapoisc
Wareham,
Bourne,

Average of above $219 20
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Following this table is this comment;

In the city and towns there were in 1914, 71.632 miles of streets in
which tracks were located. The commutation tax actually paid for the
above miles of street was $384.17 per mile. Assuming the proportion
of space of street railway occupation arrived at on page 8, to wit, 37
per cent, the above costs to the city and towns should have been
$1,038.30 per mile. That is to say there was an excess of commutation
of 373 per cent.

While the expense of new construction and betterments was
not included in arriving at these results, the excess of the tax
payments indicated, it would seem, would more than compensate
for this omission.

The brief also contains the following paragraphs headed “The
Case of New Bedford”:

If the City of New Bedford had adopted the suggestion of the Com-
mittee on Revision in 1897 and credited all amounts received as com-
mutation tax to a separate fund, the fund would have aggregated 1115-
639.28. If to this fund had been charged all amounts which, under the
most liberal interpretation, could be chargeable to it as the part of the
total cost of repairing and renewing all streets in which there were rail-
way tracks which, under the law in force before 1898, the street railway
company should have borne, it would have charged to the fund $87,-
075.91. There would, therefore, now remain a credit balance of $28,-
563.37 to the fund. In other words the commutation has been overpaid
32J per cent.

It is submitted that since this is true in New Bedford most of the
cities of the Commonwealth (exclusive of Boston) would be found to
have spent no greater proportion of the commutation taxes received by
them. During the period from 1900 to 1913 New Bedford increased in
population and in every line of public expenditure much more rapidly
than any other city of the Commonwealth.

It is to be noted that in the tabulation the space between the tracks
in case of double tracks is added to the space between the rails. This is
in excess of the strict requirement of the law prior to 1898.

It is to be further observed that in the tabulation the amounts include,
in addition to repair and maintenance costs, also, the costs of new con-
struction and betterments. In many, indeed in most, of the streets
named the pavement was not renewed but replaced by a permanent
pavement of much higher grade of cost.

In this computation, it will be noted that the cost of new
construction and betterments is included.

Copies of this brief were placed by the Commission in the
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hands of the city clerk of New Bedford, and the authorities of
that city and of the towns in which the companies in question
operate were notified that these copies were open to inspection
at the city hall. The Commission further informed the authori-
ties that it would be glad to have them examine the brief and
report if the data therein presented appeared in any way to be
incorrect. No criticism of the data has been received.

On the other side of the question, a representative of the city
of Springfield stated at the public hearing that the excise tax
received by that city does not cover the extra expense caused by
the presence of the tracks in its streets. The city has intimated
that it is prepared to demonstrate this fact. Its representative
also gave an interesting illustration of the way in which the
excise tax provision operates, pointing out that the town of
West Springfield, taking into consideration the expense to which
it is subject, receives relatively a much larger tax than the city
of Springfield.

RECOMMENDATION

In the view of the matter taken by the Commission it is not
necessary to determine with accuracy the discrepancies which
exist between the receipts of the various cities and towns from
the excise tax and their actual expenditures for the maintenance
and repair of the portions of their streets and public ways
occupied by street railway tracks. Indeed, such a determination
would necessitate a tedious and expensive examination of the
books and records of the municipalities. It is obvious from the
very nature of the tax that such discrepancies do exist, either on
one side or the other. In the opinion of Ihe Commission, further-
more, there is no good reason why the payments made by the
companies should not conform to the actual facts in each par-
ticular case instead of to a blanket theory in regard to these
facts.

It seems that the special committee of 1898 itself had doubts
in regard to the results which would follow from the levying of
the excise tax and made provision for a revision of the payment,
in any case, if it developed that a city or a town was actually
receiving each year either too little or too much. This pro-
vision is now section 49 of part 111 of chapter 490 of the Acts of
1909 (see Appendix A). It gives the authorities of any city or

town, or the street railway company operating therein, the right
to petition this Commission for a revision of the amount of the
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tax received by such city or town. In the event of such a
petition, the Commission, after public notice and a hearing and
a consideration of the evidence submitted, is required to de-
termine “the average annual cost to said city or town of the
work done by it during the preceding three years under the pro-
visions of this act which it was not by law required to do prior
to October 1, 1898”, and also the average annual payment made
to said city or town during the three years under the excise tax
provisions. After it has made such determination, the Com-
mission is authorized to “fix and determine the proportion of the
percentage of the gross receipts which shall be paid as an excise
tax under the provisions of said section by the company to said
city or town annually thereafter.” The section also gives any
city or town the right to petition the Commission for a distribu-
tion of the entire tax paid by any company, among the several
cities and towns in which it operates, different from the distri-
bution provided for in the statutes. No city, town or company
has, however, ever availed itself of the provisions of this section.
Nor is this at all surprising, for the method of revision is so
complicated that a vast amount of time and effort would
probably be required of all concerned. If any extensive revision
of the excise tax payments throughout the Commonwealth were
sought under this section, it is probable that the proceedings
would occupy the attention of the Commission for a very long
period of time.

Substantially the same results can be accomplished, in the
opinion of the Commission, in a simpler way. We therefore
recommend

(1) That the existing provisions of law establishing the so-
called excise tax be repealed.

(2) That the burden be placed upon the companies of paying
for the work actually done each year by any city or town in
maintaining and repairing such portions of any paved streets,
roads and bridges as are occupied by railway tracks and similar
portions of unpaved public ways plus eighteen inches on each
side thereof. This is, in essence, the duty which was imposed by
the general laws prior to 1898 and the duty which is still im-
posed upon the Boston Elevated Railway Company. Instead of
actually doing the work, however, the recommendation is that
the companies be required to pay for the w’ork done by the
municipal authorities, upon the theory that the cities and towns
ought to have complete and undivided authority over their
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public ways. So far as the provisions with respect to snow re-
moval are concerned, no change in the existing law is, in our
judgment, necessary.

As stated above, it appears that the old law was in general
construed with respect to all the companies (and is now construed
with respect to the Boston Elevated Railway Company) as
requiring, not only ordinary repairs, but also new construction
and betterments where such work was necessary. The Elevated
Company now charges such additions and betterments to capital
account and ordinary paving repairs or renewals to operating
expenses. Under the new arrangement recommended by the
Commission a similar division of charges should be possible, and
the draft of legislation herewith submitted so provides.

(3) That the provisions of such a new general law be extended
to the Boston Elevated Railway Company, as well as to other
street railway companies. In our judgment there is no provision
in the charter of the Elevated Company which stands in the way
of such action. Section 10 of chapter 500 of the Acts of 1897,
which contains the so-called “contract” with the commonwealth,
expiring in 1922, contains the following provision:

During said period of twenty-five years no taxes or excises not at
present in fact imposed upon street railways shall be imposed in respect
of the fines owned, leased or operated by said corporation, other than
such as may have been in fact imposed upon the fines hereafter leased
or operated by it at the date of such operating contract or of such lease
or agreement hereafter made therefor nor any other burden, duty or
obligation which is not at the same time imposed by general law on all
street railway companies. (Italics ours.)

Inasmuch as the new tax or burden which we propose is to be
imposed by general law at the same time on all street railway
companies, it falls outside the prohibition of the above pro-
vision.

It may be urged against such a change in existing statutes
that the result would be to substitute for a regular and de-
pendable charge upon the companies an irregular charge, varying
widely from year to year. This difficulty, however, may be
obviated if the companies will establish reserve funds, for the
payment of such charges, to which regular amounts are con-
tributed each year. This is precisely what most of them now do
in the case of snow and ice expense. It may also be urged that
the cities and towns might charge the companies unreasonable
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and exorbitant prices for the work done and that the companies
could do it more cheaply themselves. To overcome this ob-
jection, the Commission has inserted a provision in the draft of
legislation herewith submitted, to the effect that any company
which believes that it is being overcharged for any work may
appeal to the county commissioners for a revision of the charge
upon a reasonable basis.

It remains to consider the three bills introduced at the last
session of the legislature which were specially referred to the
Commission. Senate No. 247 accompanied the petition of the
mayor of Boston. It sought to amend a portion of section 79
of part 111 of chapter 463 of the Acts of 1906 as follows; —-

If, during the original construction or subsequent alteration or ex-
tension or the making of any such repairs or renewals of any railway
or a portion thereof, said surface material or base of said streets, highways
and bridges is disturbed, the company which owns or operates such rail-
way shall, at its own cost, except as provided in sections sixty-five and
seventy-one, replace to the reasonable satisfaction of the superintendent
of streets, or other officer who exercises like authority, said surface ma-
terial or base of said streets, highways and bridges with the same form
of construction as that [which was disturbed] of the then existing streets,
highways and bridges, or, by first obtaining the approval thereof by'such
officer, with a different material and form of construction, and shall
restore said street, highway or bridge to as good condition as existed
at the time of such disturbance. A street railway company shall be
liable for any loss or injury which may be sustained by any person in
the management and use of its tracks and during the construction, alter-
ation, extension, repair or renewal of its railway, or while replacing the
surface or base of any street which may have been disturbed as afore-
said, and which results from the carelessness, neglect or misconduct of
its agents or servants who are engaged in the prosecution of such work,
if notice of such loss or injury is given to the company and an action
therefor is commenced in the manner provided by section twenty of
chapter fiftjr-one of the Revised Laws.

The words in italic were to be inserted in the section as it stands
at present; those in brackets, to be struck out. The purpose of
this bill, in brief, is to require a company, when it opens a street
to repair its tracks or for any other purpose, to replace the
paving so disturbed with the same form of surface and base

Senate No. 247
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construction as is used on the other portions of the same street.
The bill was aimed at the Boston Elevated Railway Company,
because of that company’s failure to install as good a paving
between the tracks, in some cases, as the city has installed upon
the rest of the street. The recommendations of the Commission,
already stated, place the entire work of street maintenance and
repair in the hands of the municipal authorities and make any
such change as this unnecessary. We believe, however, that, in
view of the modern forms of paving construction, the word
“base” should be added to the language used in former statutes
and have so provided.

House No. 1175
House No. 1175 accompanied the petition of Fred U. French

and others and sought to require street railway companies to
“oil or cause to be oiled at their expense all sections of the
public highways over which their franchises extend where the
rest of the traveled way has already been oiled by the state or
local authorities.” With respect to this provision, the Com-
mission is inclined to the opinion that the oiling of highways
under modern conditions may properly be classed with mainte-
nance and repair work and that the cost of oiling the portion of
the public ways occupied by its tracks should fairly be borne
by a street railway company. It has so provided in the diaft of
legislation herewith submitted.

House No. 1316.
House No. 1316 accompanied the petition of the Massa-

chusetts Street Railway Association. It is very brief, reading as
follows:

Street railway companies shall not hereafter be required by reason of
conditions in original grants of location to maintain or keep in repair
any portion of public ways or places in which their tracks are located,
except to restore such ways and places to as good condition as before
wherever they are dug up to construct or repair such tracks, nor be
liable for assessments or payments for any such maintenance and repairs
of any portions of public ways or places in which the tracks of such com-

panies are not constructed and operated within the wrought or pavec
portions thereof

Inasmuch as, under the recommendations of the Commission,
street railway companies would be compelled to pay the entire
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cost of maintaining and repairing the portions of streets occupied
by their tracks, obviously any provisions in original grants of
locations requiring the companies to do this work themselves
would bp unnecessary and inconsistent. The draft of legislation
submitted herewith therefore nullifies such provisions.

Respectfully submitted,

FREDERICK J. MACLEOD
EVERETT E. STONE,

JOHN F. MEANEY,
JOSEPH B. EASTMAN,
CHARLES A. RUSSELL

Commissions
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STATUTES RELATIVE TO THE REPAIR AND MAINTENANCE
OF PUBLIC WAYS AND PLACES IN WHICH STREET RAIL-
WAYS ARE LOCATED.

Acts of 1906, Chapter 463, Part 111.
Section 75. The superintendent of streets of a city, or any officer

who exercises like authority therein, and the selectmen of a town, shall
establish regulations for the clearance of snow from its tracks by any
street railway company operating in said city or town, and for the removal
of such snow by said street railway company from the streets or ways in
which such tracks are located: provided, that no street railway company
shall be compelled to remove from the streets or ways in which its tracks
are located an amount of snow greater than it has cleared from between
its rails and between its tracks and from a space eighteen inches wide on

either side of its tracks.
On or before the first day of September in each year, the local authori-

ties hereinbefore named shall transmit to the president or other officer of
each street railway company operating its cars in the streets or ways of
said city or town, and to the board of railroad commissioners, a copy of
the regulations as established by said authorities. Within fourteen days
after the receipt by any street railway company of such regulations said
street railway company may, by its president or a majority of its board of
directors, petition the board of railroad commissioners for such amend-
ment thereto as said president or said board of directors consider reason-
able. Said board shall, after notice and a hearing, within sixty days of the
receipt of said petition, file with said local authorities and with the presi-
dent of said street railway company its findings upon said petition, includ-
ing such amendments to said regulations, if any, as said board considers

reasonable, and thereafter such regulations as established by said local
authorities and as amended by said board shall be and remain in force
until the first day of the September following, and thereafter until other
regulations are established as is herein provided.

Section 79. A street railway company shall not be required to keep
any portion of the surface material of streets, highways and bridges in
repair, but it shall remain subject to all legal obligations imposed in
original grants of locations, and may, as incident to its corporate franchise,
and without being subject to the payment of any fee or to any other con-

Appendix A.
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dition precedent, open any street, highway or bridge in which any part of
its railway is located, for the purpose of making repairs or renewals of the
railway, or of any part thereof, and the superintendent of streets or other
officer who exercises like authority, or the board of aldermen or selectmen
shall issue the necessary permits therefor in a city or town in which such
are required. If, during the original construction or subsequent alteration
or extension or the making of any such repairs or renewals of any railway
or a portion thereof, said surface material is disturbed, the company
which owns or operates such railway shall, at its own cost, except as pro-
vided in sections sixty-five and seventy-one, replace to the reasonable
satisfaction of the superintendent of streets, or other officer who exercises
like authority', said surface material with the same form of construction
as that which was disturbed, or, by first obtaining the approval thereof
by such officer, with a different material and form of construction, and
shall restore said street, highway or bridge to as good condition as existed
at the time of such disturbance. A street railway company shall be liable
for any loss or injury which may be sustained by any person in the man-
agement and use of its tracks and during the construction, alteration,
extension, repair or renewal of its railway, or while replacing the surface
of any street which may have been disturbed as aforesaid, and which
results from the carelessness, neglect or misconduct of its agents or serv-
ants who are engaged in the prosecution of such work, if notice of such
loss or injury' is given to the company' and an action therefor is commenced
in the manner provided by section twenty of chapter fifty'-one of the
Revised Laws. The provisions of this section shall not affect the obliga-
tions of any street railway company in respect of the construction or
maintenance of any bridge or part thereof which any' private person or
corporation may' be liable, in whole or in part, to construct or maintain.

Acts of 1909, Chapter 490, Part 111.
Section 47. A street railway or an electric railroad company, includ-

ing a company whose lines are located partly within and partly without the
limits of the commonwealth, whether chartered or organized under the
laws of this commonwealth or elsewhere, shall annually, on or before the
fifteenth day of October, make and file in the office of the board of assessors
of every city and town in which any part of therailway or railroad operated
by it is situated, a return signed and sworn to by its president and treasurer,
stating, in the case of a street railway company, the length of track oper-
ated by' it in public ways and places in such city or town, and also th§ total
length of track operated by it in public way's and places, and in the case
of an electric railroad company, stating the length of track operated by it
longitudinally upon public way's and places in such city or town, and also
the total length of track operated by it, determined as provided in section
forty', and also the amount of its gross receipts during the year ending on
the preceding thirtieth day of September, including therein all amounts
received by' it from the operation of its railway' or railroad, but excluding
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income derived from the sale of power, rental of tracks or other
sources.

Section 48. On or before the first day of November annually, the
assessors of every city and town in which a street railway or an electric
railroad is operated, including a company whose lines are located partly
within and partly without the limits of the commonwealth, whether
chartered or organized under the laws of this commonwealth or elsewhere,
shall assess on each company described in the preceding section operating a
railway or railroad therein an excise tax of an amount equal to such pro-
portion of the following percentages of the gross receipts of such com-
pany as, in the case of a street railway company, the length of tracks
operated by it in public ways and places of such city or town bears to the
total length of tracks operated by it in public ways and places, and in the
case of an electric railroad company as the length of tracks operated by
it longitudinally in public ways and places of such city or town bears to
the total length of tracks operated by it.

The percentages shall be based upon the annual gross receipts for each
mile of track as follows, and computed upon the aggregate of said annual
gross receipts; four thousand dollars or'less, one per cent; more than four
thousand dollars and less than seven thousand, two per cent; more than
seven thousand dollars and less than fourteen thousand, two and one
quarter per cent; more than fourteen thousand dollars and less than
twenty-one thousand, two and one half per cent; more than twenty-one
thousand dollars and less than twenty-eight thousand, two and three
quarters per cent; twenty-eight thousand dollars or more, three per cent.

The excise tax provided by this section shallbe in addition to the taxes
otherwise provided by law.

Section 49. The aldermen of a city, the selectmen of a town, or a
street railway or an electric railroad company operating in such city or
town majr petition the board of railroad commissioners for a revision of
the amount of the excise tax to be paid by a company under the provisions
of the preceding section. Said board shall, upon such petition, after
public notice and a hearing at which said aldermen or selectmen and said
company may submit evidence, determine the average annual cost to
said city or town of the work done by it during the preceding three years
under the provisions of chapter four hundred and sixty-three of the acts
of the year nineteen hundred and six, which it was not by law required to
do prior to the first day of October in the year eighteen hundred and
ninety-eight, and also the average annual payment made by said company
to said city or town under and pursuant to the provisions of the preceding
section during said three years; and having determined said average annual
cost and average annual payments, said board shall fix and determine the
proportion of a percentage of the gross receipts which shall be paid as an
excise tax under the provisions of said section by the company to said
city or town annually thereafter, said percentage to be fixed at such a
rate as will be necessary to yield to said city or town annually thereafter
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an amount equal to the average annual cost to said city or town determined
as aforesaid; and the percentage so fixed shall not again be changed for the
period of three years, and then only in the manner herein provided. Said
board may at any time upon petition therefor by a city or town entitled
to a part of the excise tax paid by a street railway or an electric railroad
company, after such notice as the board may order to all other cities and
towns entitled to share in the excise tax paid by said company, and after
a hearing, determine as to the distribution thereof among the several cities
and towns in which such company operates any part of its railway or
railroad, and fix the proportions thereof to which they shall respectively
be entitled, which shall thereafter be the proportions of said excise tax
to be assessed upon said company, instead of the proportion based upon
length of tracks as hereinbefore provided.

Section 50. Prior to the fifteenth day of November in each year the
assessors of every city and town shall notify the collector of taxes thereof
of the amount of excise tax assessed therein under the provisions of sec-
tion forty-eight, and the collector shall forthwith notify the treasurer of
each street railway and electric railroad company of the amount of excise
tax so assessed upon it, which shall become due and payable within thirty
days after the receipt of such notice. The provisions of Part 11, so far as
appropriate, shall apply to the collection of such excise tax.

Section 51. All taxes which are collected from a street railway or an
electric railroad company and paid to a city or town under the provisions
of the preceding section, of section sixty-five, and of section twenty-eight
of chapter five hundred and seventy-eight of the acts of the year eighteen
hundred and ninety-eight, shall be applied in the case of street railway com-
panies toward the repair and maintenance of the public ways and the
removal of snow therefrom within such city or town, and in the case of
electric railroad companies shall be applied toward the construction,
repair and maintenance of the public ways and places in which the tracks
of such company are located, and to the removal of snow from such
public ways and places within such cities and towns.
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REQUIREMENTS OF OTHER STATES RELATIVE TO THE
MAINTENANCE AND REPAIR OF PUBLIC WAYS BY
STREET RAILWAY COMPANIES.

The Commission sent a communication to the Public Service Commis-
sions of the various states requesting information with respect to the
following subjects:

(1) What duties, if any, are imposed upon street railway companies by the
general law of the state with respect to the maintenance and repair of public ways
in which their tracks are located.

(2) What similar duties, if any, are imposed in general upon the street railway
companies by local municipal authorit

street railway companies under the general
duties.

(3) What tax, if any, is levied upon
law in lieu, in whole or in part, of such

to this request have been epitomizedThe replies received in response
as follow

Connecticl

The statute requires a street railway company to keep in repair to the
satisfaction of local authorities “so much of the highway as is included
within its tracks and a space of two feet on the outer side of the outer rails
thereof.” In some particulars, additional restrictions and requirements are

imposed by a company’s charter or by local authorities over which the
Public Utilities Commission has appellate jurisdiction upon petition of
the company.

There is no tax levied upon street railway companies in lieu of paving
and similar requirement

ColumbiaDistbict oi

railway companies to maintain the
n either side thereof. In addition

An act of Congress requires street
surface between rails and two feet i
they are required to keep their trad and the space between and for a
distance of two feet outside thereof at the crossings of the several streets
which intersect their tracks free from snow and ice.

Appendix B.
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Georgia.

The statutes of Georgia providing for the incorporation of street rail-
ways provide, among other things, that the company shall be liable for all
assessments and other lawful burdens that may be imposed by municipal
authorities. These vary in different localities. Generally they provide
that the company shallbear the expense of paving between its tracks and
for from three to four feet on each side thereof. The expense of bridge or
underpass construction is frequently borne jointly and there are instances
where an annual fixed tax is charged for the use of bridges by street
railways.

Illinois,

The 1907 Chicago traction ordinances require the Chicago street rail-
way companies to fill, grade, pave, keep in repair, sweep and sprinkle
eight feet in width of all streets and public ways occupied with a single
track and sixteen feet in width if occupied with a double track.

Under the unification ordinances of 1913 the companies, for a period of
five years, are required to pay to the city for cleaning the right of way,
including the removal of snow, the sum of $51.50 per month for each mile
of double track; and where the companies have single track instead of
double track, two miles of single track shall be considered the equivalent
of one mile of double track.

Indiana.
The Indiana statute with respect to the construction of street railway

tracks in cities and towns does not impose any duties with respect to the
maintenance and repair of public ways.

Municipalities have the power to require, and in the main do require,
the street railway companies to pave the streets between rails and for a
reasonable distance on either side.

Kansas.
No general duties are imposed upon street railway companies by the

statutory law of Kansas with respect to the repair and maintenance of
public ways. Incorporated cities are empowered to grant franchises to
interurban railways upon such terms and conditions as the city may pro-
scribe. Generally speaking, all cities require street or interurbanrailway
companies to maintain and repair that portion of the public highway
between the tracks, and to pave between the tracks and about two feet
outside in paved streets.

No tax is levied upon street railway companies in lieu of duties outlined
above.

Chicago
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Maine.

The matter of the maintenance and repair of public ways in which
street railway tracks are located and the levying of any tax in lieu thereof,
is left to the municipalities.

Companies are required to maintain in repair such portions of the
streets as are occupied by their tracks and to make all other repairs ren-
dered necessary by such occupation.

Cities are authorized to assess upon street railway companies for
sprinkling streets based on the amount of space between the rails and one
foot outside thereof.

Minnesota

The franchise granted to the railway company requires it to pave the
space occupied by its tracks and between its lines of double track and for
a distance of two feet outside the outer rails thereof, whenever the council
of the city shall order the street in which the tracks are located to be paved.
The company is required to pave its portion of the street with the same
material that the city orders the street to be paved with. It. is also-re-
quired to keep the part of the street occupied by its tracks in repair, to
sprinkle it with water in summer and with a non-freezing mixture in
winter.

The company pays a gross earnings tax to the city, less the amount
paid as general taxes, and also a license tax on its cars.

New Hampshire

The law requires street railway companies to keep in repair, to the
satisfaction of the local officer in charge of highways, the paving, upper
planking or other surface material of the portions of highways and bridges
occupied by tracks and at least eighteen inches on each side thereof.

There is no provision under the general law taxing street railway
companies in lieu of maintaining and repairing public ways in which tracks
are locate

New Jersey.

Street railway companies are required by law to keep in repair, to the
satisfaction of the local authorities, the paving, upper planking or other
surface material of the portions ol streets, roads and bridges occupied by
their tracks and eighteen inches on each side thereof.

The ordinances of many municipalities contain provisions with respect
to the maintenance and repair of highways which have been accepted by
the companies.

There is no tax levied upon street railway companies which is in lieu c
their duties relative to the maintenance and repair of highways

St. Paul



REPAIR OF PUBLIC WAYS, ETC. [Mar.32

New York.
The railroad law requires street railway companies to keep in repair the

street pavements between the tracks and two feet on either side thereof
and to clean ice and snow from the streets on which the tracks are located,
as the local authorities may direct.

The standard form of franchises requires the company to water the
entire width of the streets on which its tracks are located three times
every twenty-four hours if such streets are not more than sixty feet in
width and only sixty feet if the streets exceed that width. It is also pro-
vided that instead of watering the streets the companies may, with the
approval of the local authorities, oil the streets between the tracks and
two feet on either side thereof.

Ohio.

The general code of Ohio provides that municipal authorities may re-
quire any part or all of the street railway tracks, located within the cor-
porate limits, to be paved between the rails with stone, gravel, boulders, or
wooden or asphaltic pavement; track located without the corporate limits
shall not be required to be so paved.

No provision is made for the levying of a tax in lieu of the duty of
maintaining and repairing the public ways in which street railway tracks
are located.

Oklahoma

The revised laws of Oklahoma provide that all street railway companies
shall be required to pave, macadamize, curb, gutter or drain the portion
of their track situated in the streets and two feet on each side thereof in the
same manner that the remainder of said streets may be so improved; when
two or more tracks are located upon one street the company is required to

;ravel, pave or macadamize as the city may require
No special tax is provided in lieu of the duty of street railway compa-

nies with respect to the maintenance and repair of public ways.

Oregon

No duties are imposed upon street railway companies by the general
law of the state with respect to the maintenance and repair of public way
in which their tracks are located.

The customary franchise provision imposed by contract between com-
panies and the local municipal authorities contemplates the paving and
repair of the portion of the roadway within the tracks and one foot on each
side of the rail by the street railway companies. The use of bridges is
customarily adjusted by a toll for each car.

No tax is levied upon street railway companies in lieu of any duty with
respect to the maintenance and repair of public ways
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Pennsylvania.

Philadelphia. 1
Under an act of the legislature of 1907 an ordinance of the city councils

of Philadelphia was passed authorizing the execution of a contract between
the city and the Philadelphia Rapid Transit Company by which it is pro-
vided that during the first ten years of the contract the company shall pay
to the city each year the sum of 1500,000 and for each succeeding term of
ten years this payment shall be increased by 550,000 until at the end of
five terms of ten years the company is paying to the city each year $700,000.
The payment of this sum is in lieu of all obligations on the part of the
company and its subsidiaries for the paving, repaving and repairing of the
streets occupied by their surface lines, the removal of snow and all license
fees with respect to the cars run upon streets and bridges.

When additional streets are occupied by the company, it pays to the
city, in addition to the amount above stipulated, a yearly sum equal to
seven cents per square yard for each yard of macadam pavement, eight
cents per square yard for each yard of asphalt pavement and six cents per
square yard for each yard of any other pavement.

Under this contract the company is not liable for any original paving or

maintenance work upon the streets occupied by it, except in cases when it
opens the streets for repairs, etc., in which event the company restores the
pavement disturbed.

Where street railway companies have been exempted from the duty of
maintaining any portion of the streets and where they pay an excise tax
in lieu thereof, it is a simple matter to determine the probable cost of the
maintenance of any character of pavement under varying traffic condi-
tions. After it has been determined what portion of the pavements the
company is to pay for, a certain sum per year, which would approximate
a fair maintenance charge for the pavements, should be turned over to the

municipality for this work. This arrangement would provide for an
adequate sum for maintenance and would protect the railway company
against the city’s spending too much for maintenance charges per square
yard through improper methods of handling the work. T here should be a
proper accounting system to protect the interests of both city and com-
pany and in this way there would be but one jurisdiction over streets.

Tennessee

The matter of defining the duties of street railway companies with
respect to the maintenance and repair of public ways is left to local or

municipal regulation. As a condition of the grant made to companies
the local authorities generally impose the duty of maintaining such parts
of the streets as lie between the tracks and two feet outside thereof in the

1 Epitomized from the report of the Chief of the Bureau of Surveys, Department of Public
Works.
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same condition as the balance of the street is maintained by the public
authorities.

There is no tax levied upon companies in lieu of the obligation by
municipalities and counties to keep the track in repair.

Vermont.

The public service laws of Vermont provide that municipal authorities
may require street railway companies to construct and maintain that por-
tion of the travelled highway between the rails and two feet each side
thereof in as good condition and state of repair as the adjacent travelled
way.

Street railway companies are not required to pay any tax in lieu of their
duty with respect to the maintenance and repair of public ways.

Virginia.

No duties are imposed by the general law of Virginia upon street rail-
way companies with respect to the maintenance and repair of public ways
in which their tracks are located.

No public highway may be occupied by any public service corporation
without the consent of the local authorities and as a general rule they
impose upon companies the duty of paving between tracks and two
feet each side thereof with material similar to that used on the highway.
Companies are usually required to maintain that portion of the highway
between its tracks and two feet each side thereof in good repair.

No tax is levied upon street railway companies under the general law
in lieu of their duties outlined above, although in some instances the com-

pany is required by the local authorities to pay a percentage of its receipts,
or some other form of compensation to the city or county for the use of
the highways.

Wisconsin

Aside from the requirements of the railway law under which street rail-
way companies mayr be incorporated, the general lawr s of Wisconsin do not
impose duties upon railway companies with respect to the maintenance and
repair of public ways.

Cities are authorized to impose reasonable regulations and a require-
ment for paving between tracks and of the devil strip is commonly im-
posed. In some instances companies are required to clean their tracks of
snow and ice and to sprinkle the street.
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Appendix C.
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Table I. Statement showing by Cities, etc. Concluded.
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145.00 29.61 20.42 $600,791 16 $34,299 45New Bedford, 5.70
69.83 10.93 15.65 59,238 81 5,415 68Newburyport, 9.14
75.14 9.64 12.82 66,627 24 6,142 67
184.54 17.07 9.25 47,859 47 9,449 87
160.98 24.26 15.07 92,489 04 16,682 26

North Adams, 9.21

Northampton,
Pittsfield, .

19.74
18.04

167.67 20.98 12.51 154,514 41 19,522 73

56.44 11.17 19.79 77,846 04 12,851 41
12.63

16.50

65.20 14.53 22.28 70,300 82 16,238 81
167.00 37.38 22.38 906,986 00 47,704 04

23.10

5.26
157.68 33.60 21.31 136,894 34 21,070 73 15.40

64.41 12.06 18.72 95,732 45 8,183 12 8.54

71.15 13.71 19.26 117,280 10 9,228 68
217.96 57.69 26.46 384,735 38 61,959 55 16.10

153.12 582.22 18.46 $4,899,915 50 $511,217 36 10.43

the cities in which are located tracks operatedNote. The above tabulation does not includ<
by the Boston Elevated Railway Company.
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Table 11. Statement showing by Towns, {!) Length of Public Highways
and State Highways, 1914; (3) Length of Public Highways and Stale
Highways in which Street Railway Tracks are located, 1914; (S) Per-
centage of Highways in which Street Railway Tracks are located to
Total Highways; ( 4) Aggregate Amount expended for Maintenance
and Repair of Public Highways, including State Highway Tax and
Expense of Snow Removal, 1912, 1913, 1914; U) Aggregate Amount
received from Street Railway Excise Tax, 1912, 1913, 1914; and ( 6 )

Percentage of Amount received from the Street Railway Excise Tax to
Expense of Highway Maintenance
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3.68 2.45 2.92 $lB,OOl 21 ; $467 78 2.59Acton,

61.49 I 8.74 I 14.21 42,068 65 9,388 70 22.31Agawam,

73.70 l 14.29 I 19.39 94,238 74 j 5,371 30 5.69Amesbury

76.77 1 11.31 14.73 30,335 06 8,287 59 27.32Amherst,

19 7.20 i 7.80 76,763 46 | 4,093 95 5.33Andover

20.2849.45 i 5.16 ! 10.43 i 11,189 12 I 2,269 51 20.2Ashland,

97 1,541 15 1.91Athol, 42

50 | 12.43 | 12,942 18 1 7,570 66 I 58.49Auburn,

1.79 16.79 ’ 5,697 95 i 2,401 43 I 42.14Avon,

4.12 ! 13.03 1 7,750 54 i 1,369 41 I 17.66Ayer,

31.35 I 6.35 I 20.25 39,090 00 | 3,559 09 9.10Bedford, 00

Bellinghar 47.18! 7.69 16.30 12,10501 1,14584 9.46
4.82 i 13.02 3,009 50 I 3,541 07 117.63Berlin,

Billeric 58 i 13.83 20.77 13,400 00 : 11,461 29 85,

Blackstone 93,045

Bourne 118.32 I 3.85 i 3.25 I 120,305 99 88

Boylston 31.50 7.15 i 22.69 1 10,028 32’ 5,521

Braintree 10217

73.47 11.12 15.13 51,5486B ridgewate 158,

4.84 6,599 80 2,959 95 44.8;Brimfield
49.Buckland, 44
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Table 11. Statement showing by Towns, etc. ■—•Continued,
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139.01 5.18 3.72 21,081 57 4,229 74 20.06Charlton,

98.21 8.62 8.78 22,337 42 5,648 76 25.11Chelmsford,

74.53 7.09 9.51 9,647 53 5,515 63 57.17Cheshire,

5.86 4,067 54Clarksburg, 16.21 .95 626 25 15.37

35.28 5.04 3,897 57 9.0014.28 43,368 16Clinton,

341 97 1.8888.13 2.60 2.95 18,104 35Colrain,

1,893 50 1.4002 6.87 7.46 134,831 43Concord,

90.00 5.54 6.15 10,500 00 247 03 2.35Conway,

37.56 3.57 9.50 10,699 67 326 63 3.06Dalton,

13.47 41,500 00 8,777 02 21.1590.00 12.13Danvers,

13,309 82 21.58
4,957 17 5.96

5.66 61,660 73Dartmouth, 117.49 6.65

14.65 83,167 88Dedham, 57.53 8.43
50.65 7.09 13.90 15,742 79 5,162 53 32.87

40.37 .71 1.75 20,326 93 29 13 .14
Dighton,

Dover,

Dracut 70.09 4.27 6.09 42,134 28 8,958 97 21.26

East Bridgewater, . . 49.50 5.84 11.78 29,125 41 4,085 77 14.03

East Longmeadow, . , 41.30 1.93 4.67 4,949 06 1,936 00 39.12
Easthampton, . . . 57.77 6.84 11.84 30,284 12 ; 4,376 14 14.45

Easton 63.80 7.07 11.08 42,842 25 4,937 98 11.52

Egremont, . . . 36.00 .86 2.39 4,500 00 498 34 11.072.39 4,500 00

2,931 494.29 18.05 10,535 29 2,9Essex,

14.48 42,106 31 7,593 28 18.03Fairhaven, 45

13.20 12,117 36 1,973 73 16.28Foxborough, 55.51

69 9.39 95,242 30 15,977 13 16.78

02 4.31 11,394 74 2,170 14 19.04
Framingham, 103.21

Freetown, 70.07

6.52 8.32 85,054 76 1,895 34 2.23

4.17 13.03 8,665 79 2,924 72 33.75
Gardner, 36

Georgetown, 00

29 10.54 28,218 12 6,415 41 22.73Grafton 78.60
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Table II. —-Statement showing by Towns, etc. Continued.
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34.00 6.90 20.28 13,900 00 2,125 46 15.29Hanson
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13.39 15.46 70,290 02 10,696 77 15Bingham
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Hinsdale,
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Holden
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9,174Huntin;

13.024,472 3464.42 6.42 9.96 34,355Ipswich
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474.66 6.36 21,849 08 3,447 20Leic
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13,329 19101.62 18.76 18.47 137,852 87 13,329Leominster

84.29 9.87 11.71 88,089 40 5,835 47 6,61

34,60 3.26 0.43 70,478 01 5,182 62 7.31
Lexi

Longrm
21,043 00 691 49 3.2!70.00 1Ludlow
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Table 11. Statement showing by Towns, etc. —• Continued.
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40.00 2.89 7.22 15,870 25 169 25 1.01
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Medfield,
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11.00 2.87 26.08 38,600 00 1,627 63 4.22

105.20 8.71 8.28 '73,236 87 11,780 76 16.08
Nahant,

Natick,

15.48 52,336 09 4,187 11 8.00Needham,
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14.833,250 0811.94 21,920 19North Reading,
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Table 11. —Statement showing by Towns, etc. Continued.
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6.43 11.26 26,403 47 ! 3,771 09 14South Hadley,

Southborough, . . . 63.69 5.61 8.80 24,594 19 | 6,239 61 25.37
70.86 5.08 7.16 124,293 61 i 4,180Southbridge,
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Table II. —Statement showing by Towns, etc. Continued.
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Spencer, 95.06 5.05 5.31 $21,949 33 $2,446 28 11.14
Stockbridge, 47.50 1.85 33,309 203.89 1,146 90 3.45

Stoneham, 39.08 7.14 18.27 49,437 16 5,830 62 11.79

Stoughton, 61.05 9.47 15.51 32,416 12 2,808 52 8.66

45.00 3.58 7.95Stow, 6,730 13 527 74 7.84
Sturbridge, 92.36 5.23 5.66 13,468 08 4,320 91 32.08

42.73 3.75 8.77 5,012 86 3,93 1 3 1 78.41Sunderland,

Sutton, 94.28 1.20 1.27 10,148 57 769 67 7.58

Swampscott, 29.99 3.59 11.94 129,074 45 2,803 99 2.17

56.15 4.42 7.87 41,242 87 1,725 94 4.18Swanse

Templeton, 94.19 11.24 11.94 11,998 66 2,230 88 18.59

Tewksbury, 71.00 6.63 4,693 299.33 31.3714,960 12
Tyngsborough, 47.93 4.75 11,757 16 3,721 16 31.649.91

Uxbridge, 7.8384.99 6.66 14,854 08 3,661 7: 24.65

Wakefield, 48.00 10.39 21.64 115,401 91 10,164 12 8.81

Walpole, 70.03 9.72 13.88 42,574 51 2,589 69 6.0842,574 51
Ware, 14.9296.18 7.26 3,274 7021,946 2655

Wareham, 143.48 9.54 6.65 61,023 21 2,521 20 4.13
Warren, 2.6976.10 4.50 12,475 38 336 3991

Wayland, 54.58 4.85 8.88 31,311 91 2,226 84 7.11
Webster, 4,980 0338.73 6.25 74,445 51 6816.14

Wellesley 56.18 9.35 16.64 103,847 51 12,559 08 12.09
Wenhana, 21.76 1,963 5426,977 4912.54

West Boylston, . . 44.44 1.51 3.39 11,400 99 2,108 14 18.48
West Bridgewater, . . 47.16 4.80 10.18 13,722 74 3,373 37 24.57
West Brookfield, . . 57.82 9.44 16.32 5,930 62 813 96 13.72
West Newbury, 49.09 5.10 10.39 11,474 47 3,594 03 31.32

12,356 30Westfield,
.... 107.81 12.91 11.97 77,643 58 12,356 30 15.91

Westford, 94.95 5.24 5.51 14,741 83 764 59 5.18
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Table II. —Statement showing by Towns, etc. Concluded.
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Westminster, 99.25 56 SI 1,828 68 52.245 16 18.97
86 51,446 80 10.712 34 20.82

8.50

Westport, 114.45 4.43

Westwood, 33.07 5.44 16.44 19,639 32 1,082 00 5.51
81.94 19.36 23.62 75,598 06 13,995 76 18.51Weymouth

Whately, 47.03 6.61 5,292 39 1,088 72 20.573.11

Whitman, 38.65 7.71 19.94 32,125 25 6,055 83 18.85
Wilbraham, . . . 52.07 5.19 9.96 9,207 98 4,839 83 52.56
Williamsburg, . . . 45.65 6.22 13.62 8,097 05 1,724 19 21.2945.65 6.

Williamstown, . . 68.61 3.52 5.13 58,240 76 2,207 22 3.79

Wilmington, 19.03 21,745 36 7,521 34

14.03 142,877 42 4,601 47
56.17 10.69 34.58

Winchester, 6.3144.96 3.2:

Wrentham 69.43 8.20 11.81 7,574 34 1,362 17
11,112.18 1,091.78 9.82 50,856,811 16 $708,580 41

17.99

Totals, 12.10

Note. The above tabulation does not include the towns in which are located tracks oper
ated by the Boston Elevated Railway Company; nor several additional towns from which n<
returns have been received
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An Act relative to the Taxation of Street Railway Companies
and the Repair and Maintenance of Public Ways and Places
in which Street Railways are located.

Section 1. On or before the first day of November annually, the
assessors ot every city and town shall assess on every company operating
a street railway or electric railroad therein, including any company whose
lines are located partly within and partly without the limits of the com-
monwealth, whether chartered or organized under the laws of this com-
monwealth or elsewhere, and including the Boston Elevated Railway
Company, an excise tax of an amount equal to the amount expended or
incurred during the twelve months ended upon the thirtieth day of the
preceding September by such city or town, or by the Massachusetts high-
way commission within the limits of such city or town, in installing, re-
newing, repairing or oiling the paving, upper planking or other surface
material, or the base thereof, of the portions of public ways and bridges
occupied by the tracks of said company (including the portions between
lines of double track), and if such tracks occupy unpaved public ways, any
additional amount expended or incurred by such city or town, or by the
highway commission within the limits of such city or town, during such
twelve months in installing, renewing, repairing or oiling the surface
material eighteen inches on each side of the portions of such unpaved
public ways occupied by such tracks; and said assessors shall return to the
public service commission the names of all such companies on which they
have assessed any such tax together with a statement, in such detail as the
public service commission shall prescribe, of the amount of such tax, and
the nature and amount of the expenditures found by said assessors to
have beenmade or incurred by the city or town, or by the highway commis-
sion within the limits of such city or town, as the basis for the assessment
of said tax, and showing also, in each case, what portion of such expendi-
tures, if any, was for additions and betterments and what portion was for
renewals and repairs. The Massachusetts highway commission is hereby
directed to furnish, on or before the fifteenth day of October annually,
a certificate to the assessors of each city and town, in such detail as may
be necessary to enable the assessors to comply with the provisions of this
section, showing the amounts expended or incurred by said commission
during the twelve months ended upon the thirtieth day of the preceding
September within the limits of such city or towrn in installing, renewing,
repairing or oiling the paving, upper planking or other surface material,
or the base thereof, of the portions of state highways or bridges occupied
by the tracks of any such company (including the portions between lines
of double track), and if such tracks occupy unpaved state highways, any

Be it enacted, etc., as follows

PROPOSED LEGISLATION.
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additional amount expended or incurred during such twelve months in
installing, renewing, repairing or oiling the surface material eighteen
inches on each side of the portions of such unpaved state highways occu-
pied by such tracks.

The excise tax provided by this section shall be in addition to the taxes
otherwise provided by law.

Section 2. On or before the first day of November in each year the
assessors of every city and town shall notify the collector of taxes thereof
of the amount of the excise tax assessed therein under the provisions of
section one, and the collector shall forthwith notify the treasurer of each
street railway and electric railroad company (including the Boston Ele-
vated Railway Companj7) of the amount of excise tax so assessed upon it,
which shall become due and payable within thirty days after the receipt
of such notice, with interest after the first day of December. The pro-
visions of Part II of' chapter four hundred and ninety of the acts of the
year nineteen hundred and nine, so far as appropriate, shall apply to the
collection of such excise tax.

Section 3. Within thirty days after receiving notice of the amount
of the excise tax assessed upon it by the assessors of any city or town, any
street railway or electric railroad company (including the Boston Elevated
Railway Company) aggrieved thereby may appeal therefrom by filing a
complaint with the clerk of the county commissioners for the county in
which such city or town is situated or of any board exercising the powers of
such commissioners. If, upon a public hearing after due notice to such
city or town, said county commissioners or said board shall find the amount
of the excise tax assessed upon said company to be. in excess of the amount
which should justly and reasonably have been assessed under the pro-
visions of section one of this act, said county commissioners or said board
shall make a reasonable abatement and an order as to costs. A company
whose tax is thus abated shall be entitled to a certificate thereof from the
board making such abatement, and, if the tax has been paid, shall be
reimbursed by the city or town to the amount of the abatement allowed,
with interest from the time of payment of said tax and all charges paid
therewith. If no abatement is granted, said county commissioners or said
board may allow the city or town its expenses and costs, to be paid by the
company.

Section 4. If a portion of the excise tax levied upon a street railway
or an electric railroad company (including the Boston Elevated Railway
Company) under the provisions of this act represents additions or better-
ments to the paving, upper planking or other surface material, or the
base thereof, of portions of public ways or bridges in w7hich tracks owned
by said company are located, said company may charge such portion of
the tax to capital account and may, subject to the provisions of all laws
applicable to the issue of its capital stock and bonds, increase its capital
stock or issue bonds to such an amount as the public service commission
shall determine has been properly expended or is properly required for
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such purpose; and if any portion of said tax represents additions and
betterments to the paving, upper planking or other surface material, or
the base thereof, of portions of public ways and bridges in which tracks
leased to or operated under contract by said company are located, said com-
pany may collect such amount from the company owning said tracks and
the latter company may charge said amount to capital account and may,
subject to the provisions of all laws applicable to the issue of its capital
stock and bonds, increase its capital stock or issue bonds to such amount
as the public service commission shall determine has been properly ex-
pended or is properly required for such purpose.

Section 5. Section seventy-nine of Part 111 of chapter four hundred >

and sixty-three of the acts of the year nineteen hundred and six is hereby
amended by inserting after the word “required” in the second line the
words: by reason of conditions in original grants of location or other-
wise—by inserting after the word “material”, where it occurs in the
second, seventeenth and twenty-second lines, the words: —or the base
thereof, by inserting after the word “all” in the fourth line the word:
—-other, —by inserting after the word “surface” in the thirty-first line
the words: material, or the base thereof, and by inserting at the end
thereof the sentence: The provisions of this section shall apply to the
Boston Elevated Railway Company and to all railways owned, leased or
operated by it, so that said section, as amended, shall read as follows:
Section 79. A street railway company shall not be required by reason of
conditions in original grants of location or otherwise to keep any portion
of the surface material, or the base thereof, of streets, highways and
bridges in repair, but it shall remain subject to all other legal obligations
imposed in original grants of locations, and may, as incident to its cor-
porate franchise, and without being subject to the payment of any fee or to
any other condition precedent, open any street, highway or bridge in
which any part of its railway is located, for the purpose of making repairs
or renewals of the railway, or of any part thereof, and the superintendent
of streets or other officer who exercises like authority, or the board of aider-
men or selectmen shallissue the necessary permits therefor in a city or town
in which such are required. If, during the original construction or sub-
sequent alteration or extension or the making of any such repairs oi

renewals of any railway or a portion thereof, said surface material, or the
base thereof, is disturbed, the company which owns or operates such
railway shall, at its own cost, except as provided in sections sixty-five and
seventy-one, replace to the reasonable satisfaction of the superintendent
of streets, or other officer who exercises like authority, said surface ma-
terial, or the base thereof, with the same form of construction as that
which was disturbed, or, by first obtaining the approval thereof by such
officer, with a different material and form of construction, and sha
restore said street, highway or bridge to as good condition as existed at
the time of such disturbance. A street railway company shall be liable foi
any loss or injury which may be sustained by any person in the manage-



1916.] HOUSE —No. 1950. 47

ment and use of its tracks and during the construction, alteration, exten-
sion, repair or renewal of its railway, or whilereplacing the surface material,
or the base thereof, of any street which may have been disturbed as
aforesaid, and whichresults from the carelessness, neglect, or misconduct
of its agents or servants who are engaged in the prosecution of such work,
if notice of such loss or injury is given to the company and an action
therefor is commenced in the manner provided by section twenty of
chapter fifty-one of the Revised Laws. The provisions of this section
shall not affect the obligations of any street railway company in respect
of the construction or maintenance of any bridge or part thereof which
any private person or corporation may be liable, in whole or in part, to
construct or maintain. The provisions of this section shall apply to the
Boston Elevated Railway Company and to all railways owned, leased or
operated by it.

Section 6. Section fifty-one of Part 111 of chapter four hundred
and ninety of the acts of the year nineteen hundred and nine is hereby
amended by striking out the words “of the preceding section” in the
third line, so that the section as amended shall read as follows: Sec-
tion 51. All taxes which are collected from a street railway or an electric
railroad company and paid to a city or town under the provisions of sec-
tion sixty-five, and of section twenty-eight of chapter five hundred and
seventy-eight of the acts of the year eighteen hundred and ninety-eight,
shall be applied in the case of street railway companies toward the repair
and maintenance of the public ways and the removal of snow therefrom
within such city or town, and in the case of electric railroad companies
shall be applied toward the construction, repair and maintenance of the
•public ways and places in which the tracks of such company are located,
and to the removal of snow from such public ways and places within
such cities and towns.

Section 7. Sections forty-seven to fifty, inclusive, of Part 111 of
chapter four hundred and ninety of the acts of the year nineteen hundred
and nine and all other acts and parts of acts inconsistent herewith and
any portion of chapter five hundred and seventy-eight of the acts of the
year eighteen hundred and ninety-eight which might otherwise be held
to prevent the application of this act to the Boston Elevated Railway
Company or to any railways now owned, leased or operated by it are
hereby repealed.

Section 8. This act shall take effect upon the first day of January,
nineteen hundred and seventeen.




