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Department of the Attorney-General
Boston, May 27, 1916.

J. Weston Allen, Esq., Chairman, Committee on Bills in the Third
Reading.

Dear Sir : I beg to acknowledge the receipt of your
letter of the 24th inst., in which the House Committee on
Bills in the Third Reading requests my opinion upon the
constitutionality of House Bill, printed as Senate No. 438.
That bill is as follows:

Cl)t GommonUiealtJ) of Massachusetts.

Section 1. No person, firm or corporation shall, in connection
with the sale of any article or any merchandise whatsoever, sell, give
or deliver any trading stamps, coupons or similar devices, whether such
trading stamps, coupons or similar devices are or are not attached to
or form a part of the article or package of merchandise sold. This act
shall apply to any device which entitles the holder thereof, when such
device is presented alone or in connection with others, to a cash pre-
mium or property premium.

Section 2. A violation of this act shall be a misdemeanor, and
shall be punished by a fine of not less than ten nor more than one
hundred dollars.

Section 3. This act shall take effect on the first day of January,
nineteen hundred and seventeen.

Statutes the provisions of which were similar to those of
the proposed act have been considered by the Supreme
Judicial Court on several occasions. In but two instances
has the Supreme Judicial Court expressed any opinion as to
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the constitutionality of acts similar in character; i.e., in the
case of O’Keeffe v. Somerville, 190 Mass. 110, and in an
Opinion of the Justices, rendered to the House of Repre-
sentatives in 1911, and reported in 208 Mass. 607, in which
the justices unanimously were of the opinion that statutes
of this character were unconstitutional as violating the pro-
visions of the Fourteenth Amendment to the Constitution of
the United States and" the Declaration of Rights, article I,
of the Massachusetts Constitution.

My immediate predecessor, Hon. Thomas J. Boynton,
expressed similar views in relation to a proposed act to
impose a license fee of $6,000 upon persons engaged in the
business of furnishing trading stamps.

The Supreme Court of the United States, on March 6,
1916, in three cases, namely, Rast v. Van Deman & Lewis,
Tanner v. Little and Pitney v. Washington, held that the
regulation or prohibition of the giving of trading stamps or
other devices in connection with the sale of goods, entitling
the purchaser to anything other than cash in addition to the
principal article of purchase, under the police power of a
state was not in violation of any rights guaranteed by the
Fourteenth Amendment or other provisions of the Constitu-
tion of the United States. The court expressly stated that
in arriving at this decision it in no way intimated what its
view would be in relation to the giving of trading stamps
or other devices redeemable solely in cash.

It is very plain, therefore, that up to March 6, 1916, it
would have been the duty of the Attorney-General of this
Commonwealth to advise your committee that the proposed
act would be unconstitutional. If follows that the question
presented for me to answer is an extremely delicate one in
that it requires a speculation upon what effect these recent
decisions of the United States Supreme Court may have
upon the views heretofore expressed by the justices of our
Supreme Judicial Court. It will be observed that in the
Opinion of the Justices to the House of Representatives,
above referred to, the justices based their opinion not only
upon the Fourteenth Amendment to the United States
Constitution but'upon the Declaration of Rights, and, if
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our court is still' of the opinion that the Declaration of
Rights of the Constitution of Massachusetts prohibits the
enactment of legislation of the character then in question,
it follows that the decisions of the Supreme Court of the
United States are not controlling, and that Senate No. 438
would be unconstitutional. In so far as the opinion of the
justices of the Supreme Judicial Court was based upon the
Fourteenth Amendment to the Constitution of the United
States, the decisions of the United States Supreme Court
are constrolling.

Furthermore, it should be noted that opinions rendered
to the Legislature, or either branch thereof, are not to
receive the same weight as decisions in actual cases before
the court, as was well stated in an Opinion of the Justices,
214 Mass. 599, as follows:

It has been said repeatedly that answers given by the Justices to
questions propounded by the Legislature have not the binding force of
decisions of the court, but are the opinions of the individual justices
acting as constitutional advisers to a co-ordinate department of the
government. The doctrine of stare decisis does not apply to them,
but they are open to reconsideration and revision.

These decisions being brought to your attention, it would
seem that the members of your committee are as competent
as the Attorney-General to determine to what extent, if at
all, the justices of the Supreme Judicial Court based their
previous opinions upon the provisions of the Declaration of
Rights in distinction from those of the Fourteenth Amend-
ment, and to what extent they would be influenced in passing
upon the constitutionality of a statute of this character by
the reasons advanced by the Supreme Court of the United
States. In this connection it should be borne in mind that
the Supreme Judicial Court has said, in the case of Com-
monwealth v. Strauss, 191 Mass. 545, at 550, that

Rights relied upon under the Fourteenth Amendment to the Con-
stitution of the United States, and under the Declaration of Rights in
the Constitution of Massachusetts, are substantially the same.

Although I feel, as I have before stated, that my opinion
in relation to the constitutionality of the proposed act can
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be of but little value to your committee, nevertheless, I
deem it my duty, in view of the provisions of section 7 of
chapter 7 of the Revised Laws, as you have required my
opinion, to express my views in relation to the proposed act.
As I interpret this bill absolutely to prohibit the giving of
any stamp or other device entitling the holder thereof to a
cash premium to be paid by the seller, independently of any
agreement or arrangement by him with any person other
than the holder of such stamp or device, I am of the opinion,
in the light of the decisions above referred to, that the bill
would be unconstitutional if enacted. On the other hand,
if the provisions of the act are limited to the giving of or
dealing in stamps or other similar devices in which any
person other than the vendor or vendee of the merchandise
sold has an interest, by contract, arrangement or otherwise,
I can see no sound reason why it should be declared uncon-
stitutional. I have always felt that if, in the opinion of the
Legislature, conditions have arisen in connection with the
use of trading stamps, either by reason of the form of con-
tract or the methods of distribution and sale employed,
which tend to the creation of a monopoly or to the restraint
of trade, it is well within the police power of the State to
prohibit the use of trading stamps in such a way.

It may be that the Legislature has ascertained that the
control of the business of the issuance of trading stamps in
the State, or portions thereof, has, by the operation of
methods adopted by trading stamp companies, become
largely centered in one company. This was a condition
found to exist in the city of Boston by the Supreme Judicial
Court in the case of Merchants Legal Stamp Co. v. Murphy,
220 Mass. 281. It may be that the Legislature has found,
as was expressed in that case, that trading stamps now have
become “an essential element of a form of bargain and
sale which a very appreciable portion of the public demands.”
It may be that in the judgment of the Legislature, in many
communities in the State where trading stamps have become
of general use, competitive stores cannot be successfully
opened without the use of the same kind of trading stamps
as are used by their competitors, and in this way the trading
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stamp companies have it largely in their power to restrain
competition in those communities. That the Legislature
has the power to deal with contracts tending to create
monopolies or tending to restrain trade, seems to be un-
questionable. Commonwealth v. Strauss, supra. In my
opinion the Legislature has an equal power to deal with
methods and schemes of business which tend to create a like
condition. As was said in the case of Louisville & Nashville
R, R. v. Kentucky, 161 U. S. 677, at 701, cited with approval
by our own court in the case of Commonwealth v. Strauss,
supra:

The general rule holds good that whatever is contrary to public
policy or inimical to the public interests is subject to the police power
of the State, and within legislative control, and in the exertion of such
power the 'Legislature is vested with a large discretion, which, if exer-
cised bona fide for the protection of the public, is beyond the reach
of judicial inquiry.

These considerations induce me to believe that if the
Legislature finds conditions to exist such as I have before
observed, it has the power, notwithstanding any provisions
of the Declaration of Rights of the Constitution of Massa-
chusetts, to pass legislation fairly adapted to correct these
conditions.

Very truly yours,

HENRY C. ATTWILL,
Attorney-General.




