
HOUSE No. 2286

Executive Department Boston, 2nd June, 1916.

To the Honorable Senate and House of Representatives
I very much regret to return without my approval the

engrossed bill entitled “An Act to prohibit the sale or dis-
tribution of trading stamps, coupons or similar devices.”
(See Senate No. 438.)

The engrossed bill prohibits the selling, giving or deliver-
ing, with the sale of any article, of trading stamps, coupons
or similar devices which will entitle the holder to a cash or
property premium, but it provides that the act shall not
apply to stamps or other devices, issued directly by the
vendor to the vendee, which are redeemable by the vendor
in cash or as a credit or rebate upon the price of articles
purchased or to be purchased from the same vendor. While
the reason is not apparent to me for permitting the issue
and redemption of stamps by the same party and pro-
hibiting the issue by one party and redemption by another,
and while on first thought such a discrimination would
appear to be in favor of the large trader and against the
small one, yet due deference to the action of the Legislature
and to the investigations which preceded the passage of the
act would lead me to waive doubts I might have upon that
aspect of the subject in favor of the bill. It appears, how-
ever, to create a preferential class which should never be
created without a very strong reason. The objection which
constrains me to withhold my approval from the bill rests
upon constitutional grounds. At the beginning of the pres-
ent session it would probably have been taken for granted
that the proposed bill was unconstitutional. There have
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been decisions by our Supreme Court upon this subject
and also an opinion upon it by the justices under that
clause of the Constitution which authorizes either branch
of the Legislature to require the opinion of the justices
upon important questions of law and upon solemn occasions.
Under the decisions and the opinion referred to, the un-
constitutionality of such a measure as the engrossed bill
would have been taken, I think, as established. Apparently
this belief in the unconstitutionality of such legislation was
reponsible for the fact that the bill was not introduced at
the beginning of the present session. But on the sixth of
March a decision was rendered by the Supreme Court of the
United States to the effect that legislation of the character
of the pending bill by the States would not fall under the
prohibition of the Fourteenth Amendment of the Constitu-
tion of the United States, although in this decision the
Court called attention to the fact that it did not decide
whether if the stamps or coupons were payable in cash, a
statute prohibiting their issue would be in contravention
of the Fourteenth Amendment. After this decision was
rendered the pending legislation was introduced into the
Legislature under suspension of the rules.

It is to be noted that the decision of the Supreme Court of
the United States was upon a clause of the national constitu-
tion and not upon any article of the constitution of our
Commonwealth. Undoubtedly the decision of that tribunal
would be final as an interpretation of the national constitu-
tion. Article One of the Biff of Rights of the Constitution
of Massachusetts is different from the Fourteenth Amend-
ment of the United States Constitution. The courts were
construing different instruments and the Supreme Court of
the United States might well have reached a different con-
clusion in deciding on Article One of our Bill of Rights. In
fact it would have been compelled to reach a different con-
clusion in the light of its own decisions for it has been a long

established rule of action for the Supreme Court at Washing-
ton to receive as true the construction put by the final
courts of a state upon the interpretation of its laws and its
constitution, and in one case at least the United States
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Court reversed its rulings in construing a state constitution
in order that they might conform to the decree of the Court
of last resort of the state. Furthermore the pending bill
prohibits the issue of stamps payable in cash and as I have
said, the United States Supreme Court expressly refrained,
in the decision to which I have referred, from expressing any
opinion upon the constitutionality of legislation relating to
the issue of stamps redeemable in cash.

Under all these circumstances is the Legislature justified
in proceeding upon the theory that the decisions of the
highest judicial tribunal of the Commonwealth and the
opinions of its justices are invalid? While I have the highest
respect for the judgment of the excellent lawyers of the
Judiciary Committee of the two branches I am unable to
bring myself to the conclusion that these decisions should be
treated as of no validity. Our oath of office requires us to
observe the Constitution of our Commonwealth and while
often fanciful objections of a constitutional nature are made
which should of course be disregarded, yet I think we should
proceed with great caution, in the face of the decisions of our
highest state tribunal, before we cross the boundary line
which separates the exercise of our constitutional power from
the freedom of the citizen. In my opinion the proper pro-
ceeding in the present case would have been to require the
opinion of the justices, as each branch of the Legislature is
authorized to do, in reference to the constitutionality of the
proposed legislation in order that the justices of our court
might give an opinion which might be modified if they saw
fit to modify it in the light of the opinion of the United
States Supreme Court. If they were of opinion that legisla
tion of this character would be constitutional and a bill
should then be passed, there would be far less destruction of
rights established under the authority of our Supreme Court
than if the Legislature assumed that it had the authority
involved in the bill, and issued a prohibition against it with

a long period of litigation and uncertain!
I regret that I have been unable on account of the ad-

vanced stage of the session to give the study to the question
that its importance deserves, but my impression is very
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strongly that the Legislature would not be justified in dis-
regarding the decisions of the highest judicial tribunal of
the Commonwealth rendered in construing our own Constitu-
tion and the scope of the power of the Legislature under its
provisions.

SAMUEL W. McCALL.


