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REPORT OF TREASURER AND RECEIVER-GENERAL,
AUDITOR AND ATTORNEY-GENERAL WITH
REFERENCE TO CHAPTER 294 OF THE GEN-
ERAL ACTS OF 1918.

To the Honorable Senate and House of Representatives.
Section 1 of chapter 294 of the General Acts of 1918 is as

follows:

The treasurer and receiver general, the auditor of the commonwealth
and the attorney-general shall provide for such schedule bonds as may be

necessary to take the place of all bonds which are now given by the officials
and employees of the commonwealth, or by any other person, the expense
of which is borne by the commonwealth, and hereafter no separate bond
shall be given by any officer or employee. Any such schedule bond shall
be with such surety as is satisfactory to the govefnor and council, and the
condition shall be that the persons named in the bond shall faithfully per-
form the duties of their offices, and the bond shall contain such other con-
ditions or provisions as may be required by law. The premium due to any

surety company for acting as surety on any such bond shall be paid by
the commonwealth.

We feel it our duty to call the attention of the General Court
to certain serious difficulties which have arisen in connection
with our efforts to put this statute into effect.

Though by its terms the statute directs only the substitution
of schedule bonds for “all bonds which are now given by the
officials and employees of the commonwealth, or by any other
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person, the expense of which is borne by the commonwealth,”
it makes no provision for the cancellation of existing bonds,
and we know of no authority for such a cancellation. Con-
struing the statute as a whole, we assume that it was intended
to authorize and direct us to establish and put in force an ar-
rangement by which all officials and employees specified in the
act who are now required to give separate bonds shall, as these
bonds expire, be brought within the terms of a schedule bond,
and shall not renew their separate bonds. We assume that it
was also intended that as bonds may hereafter be required of
any officials or employees not now required to give bonds they
shall be brought within a schedule bond. In our effort to carry
out the direction of this statute as thus interpreted, we have
given careful consideration to the matter, investigated the na-
ture of schedule bonds, so called, and conferred with the rep-
resentatives of all the leading surety companies doing business
within the Commonwealth. We find that a schedule bond, so
called, is in reality not a bond at all. A surety bond is a con-
tract obligation by which a principal and a surety bind them-
selves to pay to the obligee named in the bond a specified sum
of money in the event that the conditions stated in the bond
are not performed by the principal. It is essential to the exist-
ence of the bond that there shall be a principal who shall exe-
cute the bond and be bound by it. The obligation of the surety
is merely collateral to that of the principal; if there is no prin-
cipal there can be no surety. A schedule bond, so called, as
issued by the various surety companies, is not executed by and
does not become an obligation of any of the persons included
in the schedule. It is merely a direct contract between an em-
ployer and a surety company by which the latter guarantees
the fidelity and the faithful performance of duties by all em-
ployees listed in a schedule accompanying the contract. As the
list of persons to be covered changes from time to time, names
are added to or removed from the schedule. Such a contract
is in reality merely a policy of fidelity insurance.

So far as the existing bonds specified in this statute are con-
ditioned only upon the faithful performance of duties owed
merely to the Commonwealth, it would be possible to substi-
tute for them such a fidelity policy. It would not, however, be
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a bond; and to the extent that actual bonds are required by
provisions of the statutes, it would seem to require something
more than such a repeal of those provisions as is to be implied
from the statute under consideration before it can become ef-
fective. Manv of the bonds covered by this statute are given

largely for the security of members of the public dealing with
the officers in question, as, for example, bonds given by sheriffs
which cover their own acts and those of their deputies. The
bonds are required in order to protect the public from injurit
due to the wrongful acts of the officers in qi in conn

tion with their duties. There are provisions of law in such
cases giving persons injured authority to sue on these bonds
in their own right, and this includes a suit against the officer
as well as against his surety. We regard it as a matter of grave

doubt whether a policy of fidelity insurance to which the public
officer is not a party can be substituted for the bond now'

quired of him by law' in the manner apparently contemplated
by this statute without seriously impairing the rights of persons
affected by the acts of these officials. It would constitut
complete change in a policy long in force in this Commonwealth.
We hesitate to assume that these matters were fully considered
wrhen this statute was enacted. We are unwilling to assume
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result would be that a single surety company would have a
veto upon the appointment of any such public officer or em-
ployee even though the appointment was made by the Gov-
ernor with the advice and consent of the Council. In the case
of a sheriff it would mean that a person elected to that office
by the people of the county wc
mg. This would be a real not
the adoption of the proposed
would not longer be any compi

ild thus be prevented from serv-
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for the bonds of any particular individuals, and the particular
surety company involved would naturally become inclined to
be more critical in its investigations of individuals. However
reasonable may be the attitude of the surety companies in this
respect, and even though the power which they thus acquire
be always exercised in good faith, the condition which would
result is one which in our opinion ought under no circumstances
to be permitted. It would not be tolerated by the people of
the Commonwealth. We are confident that no such situation
was contemplated by the General Court of 1918 when the
statute in question was enacted.

As an offset to these difficulties, we find that probably not
more than $5OO would be saved by the Commonwealth by
adopting the policy directed in this statute. The rate for
schedule bonds of this character has been established at $2.50
per $l,OOO by a rating bureau to which substantially all surety
companies are subscribers. There would be no competition be-
tween them on the matter of rates.

For the reasons above stated, we have not as yet provided
for any schedule bonds. We urgently recommend that chapter
294 of the General Acts of 1918 be at once repealed and that
the pre-existing laws be revived to their fullest extent, so that
no question may arise as to the validity of any individual bonds
given since the enactment of this statute. If it is thought de-
sirable to adopt schedule bonds in any particular departments
or institutions, this will be authorized but not required after
February 1, next, by Gen. St. 1918, c. 257, § 90. We suggest
a careful investigation of the whole matter of the extent to

which surety bonds shall be required of public officers or em-
ployees or shall be paid for by the Commonwealth. As the
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Commonwealth has long maintained the policy of not insuring
its property against fire (R. L., c. 6, § 42), we see no reason
why it should not also itself take the risk of unfaithfulness by
its officers and employees, especially in cases where the oppor-
tunity for misappropriation is trifling. We find that there are
many cases where bonds are given at the expense of the Com-
monwealth where the risk of loss is almost if not quite negli-
gible, and that there are other cases where no bonds are re-
quired of officers or employees who handle substantial sums of
money. It may also be seriously doubted whether the Com-
monwealth ought in all cases where bonds are required to
continue to pay the premium for the same. That policy in
the case of sheriffs is of recent origin (St. 1914, c. 615). As
these officers are county and not State officials, and as their
bonds are chiefly for the protection of persons whom they or
their deputies serve in their official capacities and who pay fees
for such service, it would seem that there is no sound reason
for the imposition of this expense upon the Commonwealth.

CHARLES L. BURRILL,
Treasurer and Receiver-General.

ALONZO B. COOK,

Auditor.

HENRY C. ATTWILL,

Attorney-General.




