
No. 36HOUSE
Accompanying the seventh recommendation of the Division of Industrial Acci-

dents (House, No. 29). Labor and Industries.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 15 of chapter 152 of the General Laws, as most
2 recently amended by chapter 432 of the acts of 1943, is hereby
3 further amended by striking out said section and inserting in
4 place thereof the following new section:
5 Section 18. (a) Where the injury for which compensation is
6 payable was caused under circumstances creating a legal lia-
-7 bility in some person other than the insured to pay damages in
8 respect thereof, the employee may at his option proceed either
9 at law against that person to recover damages or against the

10 insurer for compensation under this chapter, but, except as
11 provided in this section, not against both. If compensation be
12 paid under this chapter, the insurer may enforce, in the name
13 of the employee or in its own name and for its own benefit, the
14 liability of such other person, and if, in any case where the
l5 employee has claimed or received compensation within six
16 months of the injury, the insurer does not proceed to enforce
17 such liability within a period of nine months after the injury,
18 the employee may so proceed. In either event the sum recovered
19 shall be for the benefit of the insurer unless such sum is greater
20 than that paid by it to the employee. If the insurer brings the
21 action four fifths of the excess shall be paid to the employee,
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22 and if the employee brings the action he shall retain the entire
23 excess. The party bringing the action shall be entitled to retain
24 any costs recovered by him and any interest received in such
25 action shall be apportioned between the insurer and the em-
-26 ployee in proportion to the amounts received by them, respec-
-27 tively, under this section, exclusive of interest and costs. For
28 the purposes of this section, “excess” shall mean the amount
29 by which the total sum received in payment for the injury,
30 exclusive of interest and costs, exceeds the compensation paid
31 under this chapter. The insurer and the employee may share
32 the expense of any attorney’s fee to such extent as may be
33 approved by the industrial accident board.
34 (b ) An employee shall not be held to have exercised his option
35 under subsection (a) to proceed at law if, at any time prior to
36 trial of an action at law brought by him against such other
37 person, he shall after notice to the insurer discontinue such
38 action; provided, that upon payment of compensation follow-
-39 ing such discontinuance the insurer shall not have lost its right
40 to enforce the liability of such other person as provided in said
41 subsection.
42 (c) Except in the case of a settlement by agreement by the
43 parties to, and during a trial of, an action at law against a third
44 person under subsection (a), no settlement by agreement shall
45 be made with such third person without the approval of the
46 industrial accident board after an opportunity has been afforded
47 both the insurer and the employee to be heard on the merits of
48 the settlement and on the amount, if any, to which the insurer
49 is entitled out of such settlement by way of reimbursement,
50 which amount shall be determined by the board at the time of
51 such approval. In the case of a settlement by agreement by
52 the parties to, and during a trial of such an action at law the
53 justice presiding at the trial shall after approval of such settle-
-54 ment order by decree entered as in equity that the agreement
55 so approved by him be referred to the industrial accident board
56 for determination as to the distribution of the proceeds of-
-57 such settlement, including interest, costs, attorneys’ fees under
58 this section and section thirteen, fees of physicians, charges of
59 hospitals and medical expenses under sections thirteen and
60 thirty, and any other determinations necessarily involved.


