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Commission on Uniform State Laws,
November 2, 1960.

Hon. Joseph D. Ward, Secretary of the Commonwealth, State House, Boston
Massachusetts

Dear Mr. Secretary; Enclosed herewith please find Report
of the Commission on Uniform State Laws and accompanying pro-
posed legislation. It is our understanding that under General Laws
chapter 30, section 33, this Report and proposed legislation should
be filed with you on or before the first Wednesday of November,
namely, today. The Report and the proposed legislation have been
submitted to the Counsel to the Senate and suggestions made by
him are included in the Report.

Sincerely your

ROBERT BRAUCHER.

CJjc Commontocaltf) of spassadnisetts
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Attendance at National Conference. During the past year the
members of the Commission have continued to perform the duties
laid upon them by section 27 of chapter six of the General Laws
by attending the annual meeting of the National Conference of
Commissioners on Uniform State Laws and performing the duties
assigned to them by that Conference. At its annual meeting in 1959,
at which forty-eight States and other jurisdictions were represented,
the Conference approved two model acts and one new uniform act.

Legislation enacted. As in previous years the Commission con-
tinued to take responsibility for reviewing proposals for amendment
to the Uniform Commercial Code, now chapter 106 of the General
Laws, originally enacted by chapter 765 of the Acts of 1957 and
amended by chapter 542 of the Acts of 1958 and chapter 580 of the
Acts of 1959. Two perfecting amendments were recommended to
the General Court, and were enacted as chapters 273 and 379 of
the Acts of 1960.

In its 1959 Report the Commission recommended the enactment
of a uniform arbitration act for commercial disputes, based on the
Uniform Arbitration Act promulgated by the National Conference
but restricted to commercial arbitration. That recommendation
was followed by the General Court in enacting chapter 374 of the
Act of 1960, inserting the proposed act as chapter 251 of the General
Laws.

The Uniform Commercial Code in other states. In addition to
reviewing proposals for amendment to the Uniform Commercial
JCode as enacted in Massachusetts, the Commissioners have also
rendered assistance to groups in other states who were preparing
for enactment of the Code. As reported last year, Pennsylvania,
Connecticut, and New' Hampshire have enacted the Code in a form
substantially conforming to the Code as amended in Massachusetts.
During 1960 very few state legislatures were in session, but Rhode
Island was added to the list of conforming Code states. Kentucky,
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where the Code was enacted in 1958, has not yet enacted the amend-
ments made in Massachusetts in 1959, but it is anticipated that those
amendments will be adopted in the next legislative session. In
several other states preparations are now being made for legislative
action at the 1961 legislative sessions.or

Review of Uniform Acts not enacted in Massachusetts. Last
year the Commission reported that it was reviewing the Uniform
Acts promulgated by the National Conference which are at present
recommended for adoption by all jurisdictions as Uniform Acts.
The list now includes some forty-four uniform acts not enacted ina
Massachusetts; also listed are four acts amended by the Nationar I
Conference but not by Massachusetts. Massachusetts has statutes '
parallel to many of those uniform acts; and the Commission, after
reviewing the differences between the uniform acts and the Massa-
chusetts law, has decided not to recommend for enactment any of
the nineteen acts promulgated before 1951 and not yet enacted in
Massachusetts. The reasons for that decision are given in Appendix
Ato this Report. The Commission’s recommendations for 1961
are made below; and its study of the remaining acts, promulgated
during the last ten years, is continuing.

Recommendations. At the present time the Commission recom-
mends the enactment of one new uniform act and the amendment of
two uniform acts which have heretofore been enacted in whole or in
part. The recommendations are discussed below, and drafts of bills
embodying the legislation recommended accompany this report as
Appendices B, C and D.

Uniform Testamentary Additions to Trusts Act (Appendix B).

This act, promulgated in 1960 with the approval of the American
Bar Association, deals with what is commonly known as the problem
of the “pour-over trust.” Many wills leave property to a trust
already in existence. The trust may be very long and involved, but
the will is kept simple, since the terms of the trust are not repeated.
The validity of such a disposition in Massachusetts is
by Old Colony Trust Co. v. Cleveland, 291 Mass. 380 (1935), but
in many states there is doubt as to the validity of pour-over pro-
visions in the will unless the trust instrument is witnessed and
executed as a will.

The Cleveland case held that, despite an amendment of the trust,
the property added by will was governed by the trusts originally
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defined. This result, which is not ordinarily the one intended, can
be avoided by executing a codicil to the will, and the Supreme
Judicial Court in Coring v. Clapp, 337 Mass. 53, 65n (1958), stated
that in tins aspect the Cleveland case “was influenced by a prin-
ciple . . . which may be inconsistent with present legal thought,”
citing Restatement of Trusts Secon
Trusts § 54.3 (2d ed. 1957).

i § 54, Comment i. See 1 Scott,

the validity of the pour-over of
st, as established by the Cleveland
which can be amended. It also

The uniform act carries forward
property by will into an existing tru
case, even though the trust is one
clears up the ambiguity in the present law as to the effect of an
actual amendment. Under the uniform act, unless the will pro-
vides otherwise, the poured-over property is administered in ac-
cordance with any amendments to the trust made before the death
of the testator, and by a provision in his will the testator can give
effect even to amendments made after his death.

Thus the uniform act, without making any change in basic policy,
will clear up an ambiguity in the present law of the Commonwealth.
Enactment in Massachusetts will also encourage enactment in other
states, to the advantage of Massachusetts citizens who have prop-
erty there. Accordingly, the Commission recommends that the
Uniform Testamentary Additions to Trusts Act be added to the
General Laws as chapter 203A.

Amendments to Uniform Simultaneous Death Act

This act was enacted as chapter 190 A of the General Laws by
chapter 549 of the Acts of 1941, and has been enacted in a total of
44 jurisdictions. Clarifying amendments were promulgated in 1953
and have been enacted in 7 states, and the Commission now recom-
mends that those amendments be adopted in Alassachusetts. The
amendments recommended affect sections 2 and 5 of chapter 190A.

The amendment to section 2 is designed to clear up an ambiguity
disclosed in Miami Beach First National Bank v. Miami Beach First
National Bank, 52 So.2d 893 (Fla. 1951). Suppose that A leaves
property in trust to pay the income to B for life and then to pay the
principal to Cif she survives B, otherwise to D. If B and C die in a
common disaster, the original act can be read as giving half the
property to C’s estate and half to D. The amendment makes it
clear that in such a situation the whole goes to D.

Appendix C).
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The amendment to section 5 also clears up an ambiguity, making
it clear that express provisions contrary to those made in this act
are effective in all cases.

Amendment to the Uniform Acknowledgment Act

The National Conference first promulgated a Uniform Acknowl-
edgment Act in 1892. That act was superseded by a revised act in
1939, and amendments were promulgated in 1942, 1949, 1955 and
1960. Massachusetts in 1894 enacted the original act with modifica-
tions. In 1943 the Judicial Council considered the revised act and
recommended enactment of a provision for acknowledgments by
servicemen, but concluded that otherwise the subject matter was
adequately covered by General Laws, c. 4 § 6, and c. 183, §§ 30-42
and Forms. See 29 Mass. L. Q., No. 1, pp. 7, 24-27 (1943).

The serviceman provision was enacted temporarily “during the
existing state of war” by chapter 160 of the Acts of 1943. Similar
legislation was made permanent as G. L. c. 222, § 11, by Acts 1953,
c. 191. Such legislation is now in force in some 26 states, and the
Department of Defense through its General Counsel has proposed
that it be extended to include the dependents of servicemen. Such
an amendment would be of particular benefit in the case of de-
pendents who are overseas. The National Conference in 1960
promulgated an amendment to that end, and the Commission now
recommends its enactment.

Respectfully submitted,

COMMISSION ON UNIFORM STATE LAWS.

Robert Braucher.
Walter D. Malcolm.
Edward L. Schwartz.

(Appendix D).
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Uniform Acts recommended for Adoption by the National
Conference of Commissioners on Uniform State Laws
but not Enacted in Massachusetts (Acts Promulgated
before 1951).

niform Flag Act1. I
Promulgated in 1917 and enacted in 17 states
Makes it a misdemeanor to use the flag in advertising or for

commercial purposes or to desecrate it
The subject seems to be fully covered by G. L. c. 264, §§ 5, 6.
niform Proof of Statutes Act.2. I
Promulgated in 1920 and enacted in 30 state;
Governs proof of statutes of other jurisdictions, and is de-

signed to clear up inconsistencies in state practice.
The subject seems to be better covered by G. L. c. 233, § 70,

providing that the courts shall take judicial notice of foreign
law. See Leach and McNaughton, Handbook of Massa-
chusetts Evidence 16-20 (3d ed. 1956).

3. Uniform Foreign Depositions Act.
Promulgated in 1920 and enacted in 18 states.
Permits compelling witnesses to attend in this state under

foreign depositions.
The subject seems to be fully covered by G. L. c. 233, § 45.

4. I. niform Fiduciaries Ac
Promulgated in 1922 and enacted in 25 state;
Covers situations where one deals with a person whom he

knows to be a fiduciary and deals with duties of person so
dealing with fiduciary, with respect to notice of breach of
fiduciary’s obligations.

The subject matter is covered in part by the Uniform Com-
mercial Code and by G. L. c. 203, §§ 20, 21. See 3 Scott,
Trusts §§ 321-325 (2d ed. 1956). There seems to be no
felt need for further legislation in Massachusetts on the
part of the banks and other institutions who would be
primarily concerned.

Appendix A.
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niform Reciprocal Transfer Tax Act.5. L
Promulgated in 1928 and enacted in 21 states.
Provides exemptions from transfer taxes or death taxes on

intangibles where decedent resided in a state which pro-
vides a reciprocal exemption for such taxes.

The Uniform Act was based on statutes enacted in many
states, including Massachusetts. The need for such legis-
lation in Massachusetts is now eliminated, since Massachu-
setts does not tax intangibles of non-resident decedents.
G. L. c. 65, § 1. f:

niform Veterans’ Guardianship Act.6. I
Promulgated in 1928 and enacted in 38 states; revised in

1942 and the revised act enacted in 25 states.
Provides for appointment of guardians for incompetent and

minor beneficiaries, for commitment to Veterans Adminis-
tration hospitals of mentally incompetent veterans, and sets
limits for fees and commissions.

Section 2 of the Uniform Act is provided for by G. L. c. 201,
§ 2. Section 18 of the Uniform Act was enacted in 1945
as G. L. c. 123, § 20A, on the recommendation of the Ju-
dicial Council. See 29 Mass. L. Q., No. 4, 57-61 (1944),
32 Mass. L. Q., No. 1
recommended that the
adopted.

83 (1947). The Judicial Council
rest of the Uniform Act be not

niform Principal and Income
Promulgated in 1931 and er

7. I ict
acted in 24 states; amendment

promulgated in 1958 enacted in 2 states.
Provides for the apportionment of income and expense, in

the case of trusts and legal estates, between life tenant and
remainderman.

The subject matter has been thought to be adequately
covered by judicial decisions in Massachusetts. At present
the Uniform Act is being revised by the National Con- 1
ference.

niform Judicial Notice of Foreign Law Act.
Promulgated in 1936 and enacted in 28 state

8. I

Authorizes judicial notice of the law of other states but not of
the law of a foreign country.
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The subject matter seems to be better covered by G. L.
c. 233, § 70. See Leach and McNaughton, Handbook of
Massachusetts Evidence 16-20 (3d ed. 1956).

niform Business Records as Evidence Act.9. I
Promulgated in 1936 and enacted in 26 states.
Makes business records competent evidence if made in regu-

lar course of business at or near the time of the event
recorded.

The subject matter seems to be full}r covered by G. L. c. 233,
§ 78. See Leach and McNaughton, Handbook of Massa-
chusetts Evidence 113-117 (3d ed. 1956).

niform Common Trust Fund Act.10. I
Promulgated in 1938 and enacted in 30 states; amendment

promulgated in 1952 adopted in 6 states.
Permits a bank or trust company to set up a common trust

fund for its investments.
The subject matter is more fully covered by G. L. c. 203A,

. L. c. 206, § 24. See 2 Scott
2d ed. 1956).

enacted in 1941, and by (

Trusts § 220, 3 id. § 227.9

niform Vital Statistics Act.11. I
Promulgated in 1942 and enacted in 14 state:
Provides for the collection of vital statistics.
The subject matter seems to be adequately covered. See,

e.g., G. L. c. 46.
12. I niform Divorce Recognition Act

Promulgated in 1947 and enacted in 9 states
Provides that divorce is ineffective if both parties domiciled

in state when proceeding is started elsewhere, and creates
presumption concerning domicil.

The subject matter is covered in part by G. L. c. 208, § 39.
In view of the controversial nature of the subject matter
and the constitutional questions involved, no recommenda-
tion is made.

13. L niform Enforcement of Foreign Judgments Act.
Promulgated in 1948 and enacted in 8 states.
Provides an effective procedure for enforcement of foreign

judgments by registration thereof and by levy and execu-
tion thereon.
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There seems to be no dissatisfaction with the present Massa-
chusetts procedure. See 17 Mass. Practice §§ 881-883
(Bishop 1958).

niform Ancillary Administration of Estates Act.14. I
Promulgated in 1949 and amendment promulgated in 1953;

both enacted in Wisconsin.
Codifies law of ancillary administration.
The subject matter seems to be adequately covered by G. L.

c. 199, §§ 1-5.
niform Marriage License Application Act.15. I
Promulgated in 1950 and enacted in Kansas.
Requires blood test before issuance of marriage license, but

authorizes waiver by judge.
The subject matter seems to be fully covered by G. L. c. 207

§§ 28-30.

niform Prenatal Blood Test Act.16. I
Promulgated in 1950 and enacted in Kansas.
Requires blood test in connection with pregnancies and cer-

tificate as to result.
The subject matter seems to be fully covered by G. L. c. 111,

§ 121A. See also G. L. c. 46, § 21.
17. I niform Prohate of Foreign Wills Act.

Promulgated in 1950 and adopted in Texas and Wisconsin.
Provides for simple procedure in admitting to probate a non-

resident’s will which has been admitted to probate at his
domicil.

The subject matter seems to be adequately covered in G. L.
c. 192, §§ 9-11.

I


