
HOUSE . No. 3677

*

Executive Department,

State House, Boston, May 23, 1966.

To the Honorable Senate and Home of Representatives :

This administration is dedicated to the task of eliminating an
practice that serves to discriminate against any of our people b(
cause of race, color, religion, national origin, sex, age or ancestry
What is more I am convinced that our dedication to this task ;

firmly supported by the people of this state, for Massachusetts In
a long history of concern in this area. One of many affirmati’v
actions against such affronts to human dignity was taken in 194
by the establishment of the Massachusetts Commission Again*
Discrimination. This Commission is empowered to take positi'v
action against discrimination based upon any of the reasons mer
tioned above.

Matters pertaining to discrimination because of age approximal
40 percent of the total number of matters handled by the Co mini;
sion, and this in spite of the fact that the Commission was not en
powered to act against this aspect of discrimination until late 195(
four years after its institution. In 1965 the Commission’s authorit
was extended to cases involving discrimination due to sex. Th
has already significantly increased the number of matters to whic
the Commission must direct its attention.

The extent of discriminatory practices based upon age and se
warrants our further study and continuing evaluation of our effort
with respect to these two areas of bigotry. These unfair practice
generally come to light in conjunction with a denial of equal en
ployment opportunity. The remarks of the Council on the En
ployment of the Aging, a division within the Department of Lab(
and Industries, are thus particularly appropriate. In a letter 1
Your Honorable Bodies in January, 1962, the Council said, “At 4
years of age a man has a work problem; at 45 the problem bccomi
serious; at 50 he is confronted with a crisis; and at 55 he is de
perate.”
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These words put in stark perspective the tragic plight of an un-
employed, mature adult who is ready, willing and able to work, but
is unable to secure a position. In July of 1965, the Massachusetts
Commission Against Discrimination’s special study of the Employ-
ment Problems of the Older Worker not only affirmed this earlier
observation but pointed out that the problem is more severe today.
The unemployed adult does not have to wait to 45 to have a serious
problem. It could begin as early as 40 years of age. This is es-
pecially true with regard to women. Thus age 40 probably repre-
sents the initial entry of the factor of age discrimination into our
economic life. Each additional year makes obtaining employment
more difficult. Desperation and even real tragedy are often reached
long before the age of 55.

Discrimination due to age occurs even when the individual pos-
sesses ability, and the problem increases proportionately with his
lack of ability. The magnitude of this problem is being compounded
daily as a result of the continually increasing longevity of in-
dividuals. At least 50 percent of the Massachusetts labor force is
now over forty years of age.

The impact of such discrimination upon an individual, the in-
dignity of unnecessarily being forced to rely upon the charity of
society, cannot be measured. The cost of the Commonwealth of
maintaining perfectly employable persons, stigmatized only because
their age is greater than forty, on the public assistance rolls is
measured in hundreds of thousands of dollars per year.

The cost of such discrimination, both in terms of money and,
most importantly, in terms of human dignity, is too high.

Many of the discriminatory practices based upon age have their
counterpart in the area of discrimination due to sex. Since au-
thority to deal with matters involving discrimination due to sex has
only recently been vested in the Massachusetts Commission Against
Discrimination, the Commission’s statistics in this area are relatively
limited. In the past eight months, however, 38 per cent of the
matters brought before the Commission were related to employment
discrimination because of sex.
It was expected that the recent extension of the Commission’s

authority to matters of sex discrimination would initially result in a
substantial number of such complaints. It is apparent, however,
that even after the number of “sex discrimination” complaints level
off, well over 40 percent of the Commission’s workload will consist
of matters relating either to age or sex or both.
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Division for Enforcement of Age

and Sex Anti-Discrimination Laws.
In order to handle more efficiently the “ago and sex” discrimina-

tion caseload, I propose that a division be established within the
Commission to handle such matters. The attached legislation,
designated Appendix A, would accomplish this purpose. Estab-
lishment of the proposed division has been endorsed by the Massa-
chusetts Commission Against Discrimination.

The new division would significantly strengthen the Commis-
sion’s present efforts to inform the community at large of the fallaci-
ous grounds upon which “sex and age” discrimination is rational-
ized. This educational function is of prime importance to the
achievement of any lasting solution to these problems. This divi-
sion would also formulate programs designed to inform persons
of their rights when unlawfully discriminated against due to their
age or sex.

The new “age and sex discrimination” division would be an
integral operating part of the Commission Against Discrimination,
and would be administered by a director appointed by the Commis-
sion.

Persons Forty Years of Age and Over
The experience of the Massachusetts Commission Against Dis-

crimination indicates that substantial numbers of persons are
victims of “age” discrimination but are “too young” to seek re-
dress through a specific complaint to the Commission.

Under present law, the Commission can only take positive action
in behalf of persons between the ages of forty-five and sixty-five
who are discriminated against because of their age. Yet a substan-
tial number of persons between forty and forty-five years of age
find themselves in the same position of being discriminated against
as those persons within the protection of the law.

Since discrimination due to age has been found to occur as low
as forty years of age, the protection of the anti-discrimination
laws of the Commonwealth should be extended to persons forty
years of age and older. I respectfully urge your prompt approval
of the accompanying bill, designated Appendix B, which would
accomplish this purpose.

Advisory Opinions

The anti-discrimination laws of the Commonwealth prohibit
improper discrimination due to races, color, religious creed, national
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origin, sex, age, or ancestry. The law, however, does recognize
that certain “bona fide occupational qualifications” can be predi-
cated upon such factors.

The attached legislation, Appendix C, would clarify the grounds
upon which an employer, employment agency or labor organization
might approach the Commission Against Discrimination and request
an advisory ruling on whether an existing or proposed employment
or membership requirement is indeed a “bona fide occupational
qualification”.

Such opinions by the Commission would be informational in
nature and would not interfere with the normal complaint procedure
under the “anti-discrimination” chapter of the General Laws.

While an organization would not be subject to sanctions for not
acting in accordance with an advisory ruling, it would still be sub-
ject to the Commission’s ordinary complaint process. The avail-
ability of advisory rulings would minimize the likelihood that an
organization, acting in good faith in instituting employment or
membership requirements, would become the subject of a com-
plaint to the Commission.

The attached bill would also cause any advisory opinions to be
published in the Commission’s annual report to the Governor and
the General Court. There would thus be compiled a generally-
circulated body of precedents which would provide guidelines for
the determination of what constitutes a “bona fide occupational
qualification ”.

Job Requirements for Public Positions
in the Commonwealth

Employment by the Commonwealth or its political subdivisions
is severely restricted in many job categories. For example, Sec-
tion 48 of Chapter 31 of the General Laws provides an age range
of twenty-two to thirty-five years of age for eligibility for local police
and fire departments. Similar restrictions are imposed by other
sections of the General Laws as well as certain of the Civil Service
Rules.

Many of these restrictions may indeed constitute bona fide oc-
cupational qualifications, but many others may be the mere rem-
nants of an outdated scheme of occupational requirements which
has been rendered invalid by man’s increased longevity, better
health and other such factors.
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The Commonwealth, which is bound by the Massachusetts anti-
discrimination laws, has an obligation as binding as that upon a
private employer to ensure that any such requirement constitutes a
“bona fide occupational requirement”.

In order to facilitate an orderly survey of such restrictions upon
public employment, I propose the establishment of a special study
commission which would determine the relevancy of such require-
ments to present conditions.

This unpaid commission would consist of two Senators, three
Representatives, the Director of Civil Service, the Director of the
Division of Employment Security, a member of the Massachusetts
Commission Against Discrimination, a member of the Special Com-
mission on the Status of Women, and seven persons to be appointed
by the Governor at least two of whom shall be attorneys.

The attached bill, Appendix D, which would establish this commis-
sion would also allow it to hold hearings. The members of the com-
mission would also be compensated for their necessary and reason-
able expenses. The commission would report the results of its
study and investigation, together with its recommendations for
action therein, to the Governor, the General Court and the Massa-
chusetts Commission Against Discrimination.

Equal opportunities, whether in employment or in other fields of
human endeavor, are a fundamental right of us all. To improperly
compromise or deny these opportunities because of age or sex is
unjustifiable.

The government of Massachusetts is founded upon the concept
that the state exists for the purpose of safeguarding the rights of
its constituent members. Our responsibility is to take every neces-
sary step to ensure that these fundamental rights are in fact safe-
guarded. The program described in this message is designed to
provide additional ways and means of achieving this most worth-
while goal. I respectfully urge that you grant it your prompt
approval.

Respectfully submitted,

JOHN A. VOLTE,
Governor of the Commonwealth.

Conclusion.
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In the Year One Thousand Nine Hundred and Sixty-Six.

An Act creating within the Massachusetts commission against

DISCRIMINATION A DIVISION FOR THE ENFORCEMENT OF THE ANTI-
DISCRIMINATION LAWS OF THE COMMONWEALTH RELATING TO AGE
AND SEX.

1 Chapter 6of the General Laws is hereby amended by insert-
-2 ing after section 56 the following new section:
3 Section 66A. There shall be in the Massachusetts commis-
-4 sion against discrimination a division against discrimination
5 based upon age and sex. The commission shall appoint the di-
-6 rector of said division and may employ such expert, clerical and
7 other assistants as the work of the division may require.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

Appendix A.

Che Commontoealth of Massachusetts
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1 Subsection Bof section lof chapter 1518 of the General Laws
2 is hereby amended by striking out the word “forty-five” and
3 inserting in place thereof the word: forty.

An Act extending the protection of the anti-discrimination
LAWS TO PERSON FORTY YEARS OF AGE AND OVER.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

Appendix B.

Cfje Commontocaltfi of s^aosacinisetts

In the Year One Thousand Nine Hundred and Sixty-Six.
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An Act clarifying the power of the Massachusetts commis-
sion AGAINST DISCRIMINATION TO ISSUE ADVISORY RULINGS CON-
CERNING WHAT CONSTITUTES A BONA FIDE OCCUPATIONAL QUALI-
FICATION.

1 Section 3of chapter 1518 of the General Laws is hereby
2 amended by inserting therein the following new subsection:
3 12. To give its opinion upon questions submitted to it by any
4 employer, employment agency or labor organization concerning
5 whether any existing or proposed requirement for equal employ-
-6 ment opportunity or membership therein is a bona fide occupa-
-7 tional qualification. Such opinions shall be included in the
8 commission’s annual report to the governor and the general
9 court. An opinion, or a request therefor, under the provisions

10 of this subsection shall not operate to interfere with any pro-
-11 ceedings authorized by section five.

Appendix C.

Cl)e Commontuealtl) of

In the Year One Thousand Nine Hundred and Sixty-Six.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:
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Resolve establishing a special commission to study the job

REQUIREMENTS FOR CIVIL SERVICE AND OTHER PUBLIC POSITIONS
IN THE COMMONWEALTH.

1 Resolved, That an unpaid special commission, to consist of
2 two members of the senate, three members of the house of rep-
-3 resentatives, the director of civil service, the director of the divi-
-4 sion of employment security, the chairman of the Massachusetts
5 commission against discrimination or such member of said com-
-6 mission as he shall designate, the chairman of the special com-
-7 mission on the status of women established by chapter seventy-
-8 two of the resolves of nineteen hundred and sixty-four or such
9 member of said commission as he shall designate, and seven

10 persons to be appointed by the governor, at least two of whom
11 shall be members of the bar of the commonwealth, is hereby
12 established for the purpose of (1) making an investigation and
13 study of those job requirements for civil service and other public
14 positions in the commonwealth which relate to the age or sex of
15 any individual, (2) forming an opinion as to whether each such
16 requirement constitutes a bona fide occupational qualification,
17 and (3) reporting the results of its study and investigation, to-
-18 gether with its recommendations for action thereon, to the gov-
-19 ernor, the general court and the Massachusetts commission
20 against discrimination.
21 The commission may hold hearings and its members shall re-
-22 ceive their necessary and reasonable expenses. Said commis-
-23 sion shall make its final report on or before the third Wednesday
24 of the twelfth month next following the date of passage of this
25 resolve; provided, however, that said commission may file in-
-26 terim reports.

Appendix D.

Cbe Commontoealtj) of Massachusetts
In the Year One Thousand Nine Hundred and Sixty-Six.








