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(Senate, No. 933 of 1967)

Ordered, That the Legislative Research Council undertake a study and in-
vestigation relative to the feasibility and implications of restricting the zon-
ing power to cities and county governments with particular emphasis on the
possibility that the smaller communities are utilizing the zoning power in an
unjust manner with respect to minority groups and in particular a thorough
study of one particular community with suspected patterns of the above could
be accomplished and the results of said study would be projected to other
such similar communities to determine the possibilities of legislation. Said
council shall file its factual and statistical study with the Clerk of the Senate
on or before the Third Wednesday in February, Nineteen Hundred and Sixty-
eight.

Adopted:

By the Senate, March IS, 1967
By the House of Representatives,

in concurrence, April 6, 1967

(Unnumbered Joint Order of February 20, 1968)

Ordered, That the time be extended to the first Wednesday in April of the
current year wherein the Legislative Research Council is required to file the
results of its investigations and studies relative to restricting local zoning
powers as required by Senate document numbered 93S of 1967; relative to the
promotion of the Port of Boston as required by House document numbered
4562 of 1967; and relative to the statute of limitations in malpractice suits
against architects and engineers as required by House document numbered
4815 of 1967, as amended by an unnumbered House order of January 29, 1968.

Adopted:

By the House of Representatives,
February 20, 1968

By the Senate, in concurrence,
February 21, 1968
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To the Honorable Senate and Home of Representatives:

GENTLEMEN: The Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau
relative to restricting the zoning power to city and county govern-
ments, and certain related matters. This report was required by the
joint order, Senate, No. 933, which was adopted by the General
Court in 1967 and which is reprinted on the inside of the front
cover hereof.

The Legislative Research Bureau is limited by statute to “sta-
tistical research and fact-finding.” Therefore, this report contains
factual material only, without recommendations either by the
Council or Bureau. It does not necessarily reflect the opinions of
the undersigned members of the Legislative Research Council.

Respectfully submitted

MEMBERS OF THE LEGISLATIVE
RESEARCH COUNCIL

Sen. JosephD. Ward of Worcester,
Chairman

Rep. Joseph B. Walsh of Boston,
Vice-Chairman

Sen. Andrea F. Nuciforo of Berkshire
Sen. John F. Parker of Bristol
Sen. Allan F. Jones of Cape and Plymouth
Rep. David J. O’Connor of Boston
Rep. RaymondF. Rourke of Lowell
Rep. Anthony J. Scalli of Boston
Rep. Sidney Q. Curtiss of Sheffield
Rep. Harrison Chadwick of Winchester
Rep. Belden G. Bly, Jr. of Saugus
Rep. Arthur L. Desrocher of Nantucket
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LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES
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To the Members of the Legislative Research Council:

GENTLEMEN: —ln the joint order, Senate, No. 933 of 1967, re-
printed on the inside of the front cover of this report, the Gen-
eral Court directed the Legislative Research Council to study the
feasibility and implications of restricting the zoning power to
cities and county governments, and determine in connection there-
with whether smaller communities are using their zoning power
“in an unjust manner with respect to minority groups.” The
Council was also instructed to make “a thorough study of one
particular community with suspected patterns” of zoning dis-
crimination which might be projected to “other such similar com-
munities.”

The Legislative Research Bureau submits herewith a report in
accordance with the above directive. Its scope and content are re-
stricted to fact-finding only, without recommendations or legisla-
tive proposals. Limitations upon the available staff, funds and time
of the Bureau have precluded the type of careful, exhaustive,
analytical study which would be necessary for valid findings with
respect to real or alleged minority group discrimination in the zon-
ing scheme of any particular named community. However, con-
sideration is given in general terms to the impact of local zoning
upon the construction of new modest income housing in the Com-
monwealth. And related anti-discrimination policies of the State
are reviewed.

The preparation of this report was the primary responsibility of
James H. Powers of the Bureau staff.

Grateful acknowledgment is made to the many Massachusetts
state and local officials, to the legislative research and reference
agencies of other states, to the representatives of Massachusetts
and national civic and professional organizations, and to the federal
officials, who cooperated so generously in this study.

Respectfully submitted,
DANIEL M. O’SULLIVAN,

Stye (Eomnuuuuraltlf of KEaaaarljußLetts

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

Director, Legislative Research Bureau



Legislative Background

This study by the Legislative Research Council was required by a
joint order of the 1967 General Court, which was introduced by
Senate President Maurice A. Donahue of Hampden (Senate, No.
933). That order directed the Council to

. . . undertake a study and investigation relative to the feasibility and
implications of restricting the zoning power to cities and county govern-
ments with particular emphasis on the possibility that the smaller com-
munities are utilizing the zoning power in an unjust manner with respect
to minority groups and in particular a thorough study of one particular
community with suspected patterns of the above would be accomplished
and the results of said study would be projected to other such similar
communities to determine the possibilities of legislation.

Massachusetts statutes vest the power to make zoning regulations,
except subdivision control regulations, in the municipal legislative
bodies of the Commonwealth’s 39 cities and 312 towns (G. L. c.
40A). Under the provisions of the Subdivision Control Law, sub-
division control regulations are made by the city or town plan-
ning board or agency acting as such (G. L. c. 41, ss. 81K-81GG).
In the towns only, zoning regulations, other than subdivision con-
trol rules, are subject to review by the State Attorney-General who
may veto any such regulation which conflicts with the Massachusetts
Constitution and laws (G. L. c. 40, s. 32; c. 40A, s. 9). City zoning
ordinances, and city and town subdivision control regulations, are

not subject to his approval, but are subject to judicial review upon
challenge in court.

All these local zoning and subdivision regulations are subject to

“anti-discrimination” requirements of the federal and state con-
stitutions as interpreted by the courts, and to the Commonwealth’s
anti-discrimination statutes.

Regional planning commissions, established under general or
special laws, possess only advisory powers (G. L. c. 408, el al,).

(Tlir (Eommmtuu'tilth of Mainsarltuartts

RESTRICTING THE ZONING POWER TO
CITY AND COUNTY GOVERNMENTS

SUMMARY OF REPORT
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The 14 counties of the state, lacking legislative bodies of their own,
have no legislative power to make zoning regulations.

Massachusetts Municipal Planning and Zoning Laws

Constitutional Basis
State laws relative to local planning, zoning and subdivision con-

trols, and local ordinances, by-laws and regulations on these sub-
jects, are made in the exercise of the police power of the state and
local governments under the State Constitution. That power re-
lates to the authority inherent in the state to protect the health,
safety and morals of its citizens.

Prior to 1918, zoning authority was regarded as implicit in the
Legislature’s power to enact laws for the “good and welfare” of
the Commonwealth (Constit., Part 11, c. I, s. I, Art. IV). In 1918,
a constitutional amendment conferred explicit power upon the
Legislature to “limit buildings according to their use or construc-
tion to specific districts of cities and towns” (Constit. Amend. Art.
LX). The recent 1966 “Home Rule Amendment” to the Massa-
chusetts Constitution authorized municipalities to exercise by or-
dinance or by-law any power which the Legislature has power to
confer upon them and which is not inconsistent with the State
Constitution and statutes, including general laws establishing “stand-
ards and requirements” of local government (Constit. Amend., Art.
11, revised by Amend. Art. LXXXIX), The extent to which local
planning, zoning and subdivision control powers have been expanded
by the latter “home rule” provisions remains to he determined
judicially.

Statutory Basis
Local powers in respect to planning and zoning are controlled

by four principal statutes, namely: (a) the Municipal Planning
Law, (b) the Zoning Enabling Act, (c) the Subdivision Control
Law, and (d) the Historic Districts Act.

Municipal Planning Law (G. L. c. 41, ss. 81A-81J). This act
passed in 1936 requires towns with a population of 10,000 or
more, and all cities, to establish planning hoards with from five
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to nine members who serve for terms of five years. Such boards
are appointed in cities, and either elected or appointed in towns, as
determined by local charters, ordinances and by-laws. In the City
of Boston, a redevelopment authority created by special law acts
as a planning board. Some communities have planning boards, un-
der a planning law originally passed in 1913 which limits neither
the number of local members nor their terms, leaving the same to
local discretion; and in a few other localities, some planning hoard
powers are vested in hoards of survey authorized by a general law
of 1907. Since 1936, no new boards may be established under
those pre-1936 statutes. However, communities with fewer than
10,000 inhabitants need not have a planning hoard, and may vest
the powers of such a board in their selectmen if they so desire.

The municipal planning law requires planning boards created
under its provisions to prepare a master plan for their respective
cities and towns. Official maps may he adopted by the city council
or town meeting on recommendation of the planning hoard, and
may in a like manner he amended. The statute sets out various
other planning duties of planning hoards in some detail.

Zoning Enabling Act IG.L. c. 40AI. This act, which originated in
1920 and underwent a complete revision in 1954, authorizes every
municipality except Boston (where special law provisions govern)
to make zoning regulations for the purpose of “promoting the
health, safety, convenience, morals or welfare of its inhabitants”.
Such zoning regulations must he uniform for each class or kind of
buildings, structures or land, and for each kind of use, throughout
the zoning district; however, the requirements in one district may
differ from those in other districts.

Local zoning requirements must he designed (1) to prevent
excessive concentrations of population and structures on the land
in the community, (2) to encourage the most appropriate use of
that land, (3) to conserve the value of the land and buildings, (4)
to lessen congestion in the streets, (5) to provide adequate air and
light, (6) to protect the public health and safety, and (7) to pro-
vide adequately for community amenities, transportation, water
supply, sewage disposal, parks, schools and other public require-
ments.
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No local zoning ordinance or by-law may prohibit or limit the use
of land for any church, other religious purpose, or public or private
educational purpose. The Zoning Enabling Act further prohibits
local zoning ordinances and by-laws which would require the floor
area of the living space of any single family residential building
to be greater than 768 square feet.

The Zoning Enabling Act provides in detail for (1) exceptions
to local zoning regulations, (2) non-conforming structures, (3)
procedures for adopting and amending local zoning ordinances
and by-laws by a two-thirds vote of the municipal legislative body
following public hearings and a recommendation by the local plan-
ning board, (4) approval of town zoning by-laws by the Attorney-
General, and (5) his authority to challenge any city or town zoning
provision in the Superior Court.

That statute also requires localities to establish an appointed local
board of zoning appeals to consider appeals by any person ag-
grieved by orders, decisions or refusals of permits by any state,
county or municipal officer under the Zoning Enabling Act and
local zoning ordinances and by-laws. A board of appeals may grant
variances for hardship or certain other reasons to such aggrieved
parties. Further appeals may be taken to the Superior Court by
either such aggrieved parties or any municipal officer.

Subdivision Control Law (G.L. c. 41, ss. 81K-81GG). Enacted in 1936
and recodified in 1953, this very detailed law authorizes local
planning boards to adopt regulations governing the subdivision of
land within the various zoning districts of the communities, and to
act on subdivision plans submitted to it. Before acting upon any
such subdivision proposal, the planning board must hold a public
hearing and must ascertain whether the local public health agency
has approved public health aspects of the subdivision. The plan-
ning board must decide within 60 days following submission of
the subdivision plan to it, unless by mutual agreement with the
petitioner an extension of time is arranged; otherwise, the plan is
deemed to have been approved. If a subdivision plan is disap-
proved, or if necessary permits are denied, the persons proposing
or undertaking the subdivision may appeal first to the local board
of appeals, then to the Superior Court, for relief.
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Historic Districts Act (G.L. c. 400. This general statute of 1960 au-
thorizes localities to adopt ordinances and by-laws establishing his-
toric districts for the preservation and protection of buildings, sites
and districts of historic interest. These historic districts are con-
trolled by appointed local historic district commissions of between
three and seven members, which adopt regulations and issue cer-
tificates authorizing building construction and related changes in
their respective historic districts. Applicants aggrieved by any de-
termination of the commission may appeal to the Superior Court.

Local Use of Statutory Authority
Currently, at least 308 of the 351 municipalities of Massachusetts

have planning boards, including Boston’s Redevelopment Authority
which functions as a planning board. An estimated half-dozen small
towns still rely on their local boards of survey for such rudimentary
planning as they have authorized. As of 1963, at least 256 com-
munities had adopted zoning ordinances and by-laws; of these local-
ities, 247 had adopted subdivision control regulations. Approxi-
mately 99% of the Commonwealth’s 5.2 million inhabitants reside
in municipalities with planning agencies, and 95% of them live in
communities with zoning ordinances or by-laws.

Historic districts have been established in 16 cities and towns.

County and Regional Planning in Massachusetts

Under the General Laws of Massachusetts counties have plan-
ning functions relative to county public works only. However, by
special law, certain countywide planning powers, primarily of a

research and advisory character, have been accorded to the three
counties of Barnstable (1965), Dukes (1966) and Franklin
(1963). The first two of these counties each have a planning and
development commission composed of county commissioners plus
certain representatives of constituent towns of the county. The
third county, Franklin, has a planning department which serves
under the board of county commissioners. No county has zoning
powers.

The Regional Planning Law, enacted in 1955, authorizes local
communities acting together voluntarily to form regional planning
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districts, with the approval of the Planning Division of the Stale
Department of Commerce and Development (G.L. c. 40B). Each
regional planning district is administered by a regional planning
commission composed of representatives of each constituent mu-
nicipality. Each commission is authorized to prepare, adopt and
amend a comprehensive master plan for its district, but such plans
are advisory only and hence not binding on constituent municipali-
ties. Regional planning commissions lack zoning powers. They
must provide technical and research assistance to those municipali-
ties, and must cooperate with various state agencies. By the end
of 1967, six regional planning districts had been created under
this statute, viz. ; (I) Southeastern Massachusetts, (2) Central Mer-
rimack Valley, (3) Lower Pioneer Valley, (4) Greater Lowell Area,
(5) Central Massachusetts, and (6) Berkshire. A seventh district,
administered by the Old Colony Planning Council, has been or-
ganized in the Brockton area by a special law of 1967 (c. 332).

Under a 1963 statute, 82 cities and towns of metropolitan Boston
are organized in an eighth regional planning district under the
Metropolitan Area Planning Council (MAPC) which includes rep-
resentatives of its constituent municipalities, gubernatorial ap-
pointees, and certain state agency heads or their designees. The
powers and duties of the MAPC are essentially the same as those of
regional planning commissions organized under the 1955 general
laws outlined above.

County planning agencies receive their funds in the county ap-
propriation acts passed annually by the legislature. The regional
planning commissions, including MAPC, are financed by per capita
of population assessments on their constituent localities according
to statutory requirements. In most instances, county and regional
planning agencies may receive federal grants channelled normally
through the State Department of Commerce and Development.

Local Building Codes in Massachusetts

Municipalities may adopt and enforce ordinances or by-laws
regulating buildings and structures for the purposes of preventing
fire and preserving “life, health and morals” (G. L. c. 143, s. 3).
In this connection, localities may adopt model building regulations
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prepared by the State Board of Standards. Local requirements
may exceed but may not fall short of minimum standards of build-
ing construction formulated by that board with reference to resi-
dential buildings (G. L. c. 143, s. 3J). Local building ordinances
and by-laws may not (1) require single-family residential build-
ings to have a minimum “floor area for living space” in excess of
768 square feet, (2) allow buildings higher than 125 feet except
in certain instances or (3) conflict with any statute or regulations
made by certain state agencies in respect to public health and safety.

The responsibility for enforcing these various state and local
regulations is divided among state and local inspection officials.

Local Zoning Practices in Massachusetts
This report examines selected aspects of the local zoning and

related practices of 113 Massachusetts municipalities, including (a)
105 localities which responded to a Legislative Research Bureau
questionnaire, sent to all 351 cities and towns, and(b) another
eight localities whose practices were reported by regional planning
authorities.

These 113 communities, with a total population of over two mil-
lion, include 13 with populations of from 50,000 to 180,341; nine
in the 25,000 to 49,999 population bracket; 15 with between 12,000
and 24,900 inhabitants; 19 localities of 6,000 to 11,999 persons;
and 58 smaller towns. Urban, suburban and rural communities are
numbered in this sampling.

Judicial Restraints on Abuses of Local Power

Improper and discriminatory uses of local zoning and related
powers are subject to restraint by court opinions interpreting (a)
the Fourteenth Amendment of the Federal Constitution relative to
due process and equal protection of the laws, (b) the companion
Declaration of Rights in the Massachusetts Constitution, and (c)
statutory provisions under the state’s “police power” authorizing
local zoning, subdivision control and building safety regulations.

In general, the courts require such local regulations (a) to have
a rational relation to the promotion of the public safety, health,
morals and welfare and (b) to be flevoid of clearly arbitrary and
unreasonable requirements having no substantial relation to those
objectives. Local provisions are presumed to be valid unless the
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plaintiff shows (a) a clear conflict with some constitutional and
statutory requirement, or (h) an arbitrary, irrational, unreason-
able and extraordinary interference with property rights.

Thus, the courts have outlawed zoning ordinances and by-laws
which have (a) attempted to zone areas of a community racially,
and (b) attempted to use large lot zoning rather than eminent
domain to reserve “green space” areas. The U.S. Supreme Court
has also invalidated real estate covenants prohibiting sale or trans-
fer of property to members of racial and religious minority groups.

MinimumLot Size Requirements
Massachusetts Practices. Commonly, communities with zoning reg-

ulations prescribe the minimum sizes of lots in each residential
zone for reasons of (I) topography, (2) soil conditions as re-
lated to water supply, sewage disposal and drainage considera-
tions, (3) homeowner needs for space and privacy, (4) develop-
ment timing, and (5) the prevention of development deemed in-
compatible with local financial needs, physical character, or ho-
mogeneity.

Substantial use of large lot zoning in 50% or more of their
local territory was reported by 21 towns, nearly all of them su-
burban. However, many of these communities extended such zoning
to much “unbuildable land” (swamps, etc.), and also reported
sewage problems requiring large minimum lot sizes to protect the
public health. In general, as the population sizes of 113 communi-
ties decreased, so did their reliance on small lot zoning. The pre-
valence of small lot zoning in larger communities reflects the de-
mand for small house lots near “core” urban areas and the fact
that many of these communities were built up before zoning was
instituted.

Impact on Modest Income Housing. National studies reveal that
large lot zoning is on the increase and that unless kept within
sound planning limits it (a) increases the competition for and
hence prices of available smaller lots, (b) disperses develop-
ment, (c) wastes valuable land resources, (d) increases the costs
of public and private services, and (e) magnifies transportation
problems. Moderate income home purchasers may be excluded
from the large lot areas because of land costs and the costs of oc-
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copying homes there, and may find available small lots nearby
selling at prices beyond their means.

“Green Space’’ Zoning
Massachusetts Practices. Local communities may engage in low-

density “green space” zoning to foster (a) agriculture, (b) con-
servation, and (c) flood control. In addition, forms of state con-
servation and flood plain zoning may be promulgated by the State
Department of Natural Resources and the Water Resources Com-
mission in respect to wetlands, flood control and water resources;
such state zones had not been established through the end of 1967.

Impact of Modest Income Housing Judicial restraints on “green
space” zoning appear to have prevented uses adverse to modest
income housing so far. Too little “green space” zoning and
publicly-owned “green space” land can be as detrimental to the
public interest as too sweeping an application of large-lot zoning.

Minimum Frontage Requirements

Massachusetts Practices. Minimum frontages for lots in the dif-
ferent types of zones assure a rational pattern of lots with ref-
erence to topography, streets, utilities and overall municipal de-
velopment. A statutory 20-foot minimum frontage applies in all
localities subject to the Subdivision Control Law if no other mini-
mum is fixed by local zoning regulations. Among 96 communi-
ties reporting their frontage requirements, frontages of 75 to 100
feet prevailed for high-density lots (10,000 sq. ft. or less), and
for medium-density lots (11,000 to 26,000 sq. ft.); frontages of
150 to 180 feet were reported for lots with an area of from 30,-
000 to 45,000 square feet; and larger lots required larger frontages.

Impact on Modest Income Housing. Local frontage requirements
affect the “off-site” costs of single-family residences in subdivisions
for street work and utilities. If local requirements relative to such
improvements are exacting, they result in larger total per foot
frontage costs apportionable among the lots in the subdivision.
Hence, in combination with applicable improvement standards, and
large-lot zoning, these frontage requirements can place the cost of
a home on such lots beyond the reach of modest income buyers.
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Setback Requirements

Massachusetts Practices. Of the 113 communities covered by the
Research Bureau survey, 95 reported setback provisions requiring
buildings to be set back certain distances from the boundaries of
lots on which they are located. Such setbacks facilitate future
street and sidewalk construction, aid firefighting units and prevent
structural congestion on the land. Setbacks in the form of “build-
ing lines” may also be established by the county commissioners
along highways and certain connecting ways.

Impact on Modest Income Housing. Local setback requirements
appear to have only a very limited impact on the construction of
modest income single-family homes. In certain circumstances, they
may be a much more significant factor in the cost of modest income
multi-family housing located on lots subject to large minimum
sizes. However, precise data on the latter score is lacking.

Minimum Floor Area Requirements

Massachusetts Practices. State law prohibits local zoning and
building ordinances and by-laws from requiring a single-family
residential house to have a minimum floor area in excess of 768
square feet (G.L. c. 40A, s. 2; c. 143, s. 3). State laws do not im-
pose a comparable control on such floor areas of multi-family
housing. Of the 113 municipalities whose practices on the score
were reported, 55 impose no minimum floor area requirement on
single-family residences; 37 indicated such minima for single-
family residences; another five prescribe minimum floor areas of
multi-family but not single-family residences; and the remaining
16 communities did not report their requirements or lack thereof.

Impact on Modest Income Housing. The 768-square-foot statutory
control on minimum floor space in a single-family residence ap-
pears effective in preventing unreasonable uses of such minima to
impede the construction of modest income homes of that class.
No complaints were received concerning local minimum floor area
requirements for multi-family housing.

Minimum Buildable Areas of Lots

Massachusetts Practices. Of the 113 localities surveyed, 28 com-
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munities reported that they impose a “ceiling” normally ex-
pressed as a percentage of total lot area on the portion of a lot
which may be occupied by a single-family residential building; 54
municipalities reported that they impose no such restriction; an-

other ten communities staled that they apply maximum huildahle
lot area restrictions on multi-family homes only; five localities
gave unclear information; and the balance of 16 municipalities did
not report their practices. Limitations of this character serve much
the same purpose as setback requirements.

Impact on Modest Income Housing. Data gathered by the Research
Bureau revealed no significant impact upon modest income housing
by these local requirements.

Building Height Limitations
Massachusetts Practices. State law prohibits buildings exceeding

125 feet in height in all cities other than Boston, Cambridge,
Everett, Newton, Springfield and Worcester (G.L. c. 143, s. 2).
This law does not apply in towns.

Local zoning or building code restrictions on the height of single-
family residences were reported by 62 communities, with height
limitations ranging from as low as 30 feet to as high as 50 feet,
with a 35-foot limitation being most popular. In 52 communities
permitting multi-family housing within certain height limits, these
restrictions vary greatly with the zone and the type of multi-family
house or apartment buildings allowed.

Impact on Modest Income Housing. Height restrictions appear to

have no significant effect upon the supply of modest income single-
family homes. However, height limits for multi-family housing
may be significant to the extent that they stress horizontal rather
than vertical development; horizontal construction of such famil-
ies requires more land, and in metropolitan areas such land is
very costly.

Inspection and Permit Fees
Massachusetts Practices. Under state law, communities may fix

their own fees for building, plumbing, wiring and related inspec-
tions and permits. Local practices vary greatly in this respect, with
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Impact on Modest Income Housing. Fee data supplied by Massa-
chusetts cities and towns did not indicate any use of inspection and
permit fees which was detrimental to the construction of modest
income housing.

Impact of Local Zoning on Racial and Religious Minorities

National Experience
Within the past four years, two studies undertaken by national

organizations found no recent examples of the use of local zoning
authority to discriminate directly against minority groups, largely
because of statutory and judicial strictures prohibiting the same.

However, reports by the B’nai B’rith and other authorities have
alleged that localities in various states are using their zoning and
other powers to advance indirect forms of economic discrimina-
tion against modest and low income families of all racial and re-
ligious types. Negro families form a disproportionately large
segment of the latter low income population. Local practices com-
plained of include:

1. Zoning and subdivision requirements designed to require a lot and
housing whose price or rental, and occupancy costs, exceed the finan-
cial capacity of modest and low income families.

2. Exclusion of multi-family' houses and apartment buildings from the
community, or their limitation to undesirable areas, or their limita-
tion to “luxury” type facilities.

3. Exclusion of public housing.
4. Exclusion from the community of business enterprises employing low

wage workers who cannot afford large transportation expenses to
employment in other communities.

5. Discriminatory, selective enforcement of local zoning, subdivision
control, and building regulations, designed to harass and delay de-
velopers of unwanted modest and low income housing, while easing
the way for promoters of more welcome “middle and upper income”
home construction. Such negative procedures were also reported in
use against developers of homes for affluent members of certain racial
groups both white and black.

Massachusetts Experience

Since the Dover controversy of 1951, which involved an at-

fees ranging from as little as $l.OO to as much as $2,000 (for very
large buildings).
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tempt by that town to change its zoning to bar a religious educa-
tional facility, there have been no major incidents requiring state
action to counter the alleged misuse of local zoning authority to
the disadvantage of particular racial or religious minority groups.
No complaints on that score had been filed with the Slate Com-
mission on Discrimination through 1967. In part, this state of
affairs is attributed to the strong legislation enacted by the General
Court since 1946 which outlaws such discrimination in employ-
ment, home sales and rentals, home mortgaging, certain aspects of
zoning and building regulation, and districting for public school
attendance.

However, local large lot zoning practices, increased public school
costs, and the regressive character of the proportional local real
estate tax which affects rentals and costs of homeownership may
combine to drive lower income families from certain localities and
to prevent the migration of peoples of similar circumstances into
those localities. Metropolitan area housing patterns as affected by
the zoning and building regulations of individual localities, local
policies re public housing, and local taxation place practical limita-
tions upon efforts to end de facto segregation.

Practices of Other States

Practices Generally
In general, state practice throughout the United States has been

to vest all or most zoning and regulatory authority in the principal
units of local government closest to the people.

In New England, these powers have been given to cities and
towns rather than to counties; county government has been
abolished in two of the six New England states (Conn, and R. I.),
and is limited to largely judicial functions in the remaining four
(Me., Mass., N. H. and Vt.). In Massachusetts, counties rely upon
the Legislature for their appropriations and lack local legislative
authority altogether.

Outside New England, counties are the principal units of local
government for areas not included in chartered cities. They possess
their own appropriating and other legislative powers which are

exercised by the elected county commissioners or by a separate
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elected county legislative body, and they provide services compar-
able to those furnished by Massachusetts towns. In most states,
zoning regulations are made by elected city councils for cities and
by elected county commissioners or county legislative bodies. In a
few states, appointed municipal and county zoning commissioners
make zoning regulations rather than the elected legislative bodies
of such units. Another few states limit the zoning power to muni-
cipalities only.

With some exceptions, stales follow a similar pattern in assigning
building code powers to their local governments.

Practices of Six Selected States
Exceptional zoning practices prevail in the following six states:

Alaska relies on “boroughs” (counties) as its basic unit of re-
gional local government, and accords home rule charter powers to
both “organized boroughs” and cities. The zoning power and power
to regulate buildings are exercised by cities only if they are lo-
cated in that state’s “unorganized borough” which includes all
territory not assigned to a chartered borough. Outside cities in
the “unorganized borough,” zoning regulations are made by the
State Division of Lands. Within an “organized borough,” the
elected borough assembly makes all zoning and building regulations,
and city councils are limited to acting as zoning and building ap-
peal boards.

California has a system of agricultural zoning, supplemented by
tax incentives and by a contract plan to protect agricultural land
against urban sprawl. Agricultural zones are established by city and
county zoning ordinances. Local agricultural conservation con-
tracts are partially subsidized by the state and are subject to ap-
proval by the Stale Agriculture Department.

Haivaii is the only state which uses both state and local zoning
extensively. A Stale Land Use Commission must assign all areas of
the state to four types of statutorily-defined land use districts, viz;

(1) urban, (2) rural, (3) agricultural, and (4) conservation.
County legislative bodies then adopt and amend zoning regulations
for so much of their territory as falls within urban, rural and
agricultural districts, such regulations not to conflict with zoning
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standards prescribed by statute. In conservation districts, all zoning
regulations are made by the State Department of Land and Natural
Resources. County planning commissions may grant variances in
rural and agricultural districts with the consent of the State Land
Use Commission.

Hawaii also has an agricultural conservation contract system
similar to that of California.

The objective of these Hawaiian procedures is the achievement
of an overall pattern of urban, rural, agricultural and conserva-
tion development consistent with a statewide master plan prepared
by state planning authorities.

Indiana has established a centralized regional planning and
zoning administration in metropolitan Marion County, which in-
cludes the slate capital, Indianapolis. Local governments in that
county no longer make zoning and subdivision control regulations,
or decide zoning appeals. Such regulations are now made by the
elected county council acting on recommendations by a metropoli-
tan planning commission; and zoning appeals are resolved by a

metropolitan appeals board.
Kentucky authorizes regional planning agencies with whose mas-

ter plans the zoning regulations of component municipalities and
counties must conform unless departures are authorized by an
absolute majority vote of the legislative body of such a municipality
or county.

New York requires municipalities in county, regional or metro-
politan planning districts to submit their proposed adoptions or
changes of local zoning regulations and maps to the county, re-
gional or metropolitan planning board for review. If the latter
board finds a local proposal in conflict with certain facets of the
county, regional or metropolitan master plan or of statute, it must
return the proposal to the locality with its objections and sug-
gested changes (if any). The local legislative body may override
these objections and changes only by a majority plus one vole of its
total membership.

Massachusetts Proposals

In its concluding chapter, this report reviews, without recoin-



SENATE —No. 1133. [June24

mendations, past proposals which have been made in Massachusetts
relative to local zoning powers, including the proposals implicit in
the study directive to the Legislative Research Council. Some of
the more important of these proposals, and their arguments pro
and con, include the following:

7. County Assumption of Town Zoning Powers. Proponents argue
that county government is capable of performing both planning
and zoning tasks, by reason of their long experience in providing
areawide public works and other services and in dealing with
localities. Successful county planning in Barnstable, Dukes and
Franklin Counties are cited in support of this claim. Opponents
reply that most counties are wholly inappropriate for planning and
zoning because they (a) have no legislative powers, and (b) more
often than not have boundaries which fail to embrace logical areas
for any sort of regional government purposes consistent with
sound planning. Exclusion of cities from such county planning
authority is deemed illogical. Finally, municipal “home rule” ob-
jections are raised.

2. Regional Assumption of Town Zoning Powers. Proponents assert
that regional planning districts provide a more rational vehicle
for regional zoning than do counties; some of these proponents
would not omit cities from regional authority. Proponents believe
that regional planning commissions could apply a uniform, coordi-
nated scheme of land use control in harmony with state economic
and social policy, and perform planning and zoning duties more
successfully than municipal authorities. Opponents object that
such a departure from the present advisory, educational and tech-
nical assistance role of regional planning commissions would over-
load those commissions, would necessitate providing regional plan-
ning districts with representative legislative bodies compatible with
“one man, one vote” requirements, and would violate home rule by
depriving localities of control over their own development.

3. Regional Review and Approval of Local Zoning Actions. Pro-
ponents offer this compromise to the foregoing, as justified by
New York experience. They argue that it preserves local initiative
within a framework of regional planning and control. On the
latter score they suggest a regional veto only in respect to local
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zoning actions which deviate from the regional master plan. Op-
ponents object again on “home rule” grounds, that this measure
would create a “super zoning board” if the powers of the regional
planning commission were not lightly circumscribed. Basically,
opponents feel that the people of the individual communities, whose
property is involved, know their own problems best and ought not
to be overridden by external authorities.

4. Additional State Standards for Local Zoning. In this category
are proposals re: (a) statutory limitations on minimum lot sizes,
frontages and setbacks which localities may require; (b) outlawing
of “fiscal zoning”; (c) requirements that localities provide for
certain minimum amounts of low income and modest income
housing and other land uses; (d) obliging localities to spell out
their reasons for particular zoning so as reverse existing judicial
requirements placing the burden of proof of reasonableness on
plaintiffs rather than defendant municipalities; (e) granting lo-
calities greater home rule power to organize their municipal plan-
ning agencies more effectively; (f) establishing qualifications for
appointments of members of local appeal hoards; and (g) clarify-
ing local authority to provide for cluster zoning, now in doubt by
reason of existing statutory language. These technical proposals
and arguments favoring and opposing them are explored in the
report.

5. Stale Board of Building and Zoning Appeals. Establishment of
such a board, with authority to override local zoning and building
requirements in certain cases, was advocated in 1954 and sub-
sequent years by the Home Builders Association of Massachusetts.
The Association argued that such a board was needed to end re-

strictive abuses by local authorities which were adding to develop-
ment costs and preventing reasonable home construction. Op-
ponents charged that such a board would be poorly informed on
conditions in individual localities, prone to administrative draw-
backs, destructive of local planning agency responsibility, and
hence inconsistent with home rule.
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On December 7, 1966, Senate President Maurice A. Donahue
introduced for consideration by the 1967 General Court the joint
order which is reprinted on the inside of the front cover of this
report. That order, Senate, No. 933 of 1967, sought a study by
the Legislative Research Council relative to (1) the “feasibility
and implications” of restricting the zoning power to city and county
governments, and (2) possible local uses of the zoning power which
discriminate against “minority groups” in the “smaller commun-
ities” of Massachusetts. It was adopted by the Senate on March
13 and by the House of Representatives, in concurrence, on April
6, 1967.

Present Massachusetts statutes vest the power to make zoning
regulations, except subdivision control regulations, in the municipal
legislative bodies of the Commonwealth’s 39 cities and 312 towns
(G.L. c. 40A). Under the provisions of the Subdivision Control
Law, subdivision control regulations may be made by the city or
town planning board or agency acting as such (G.L. c. 41, ss.
81K-81GG). In the instance of towns only, zoning regulations,
exclusive of subdivision control rules, are subject to review by
the State’s Attorney-General who may veto any such regulation
which conflicts with the Massachusetts Constitution and laws (G.L.
c. 40, s. 32; c. 40A, s. 9). City zoning ordinances, and city and
town subdivision control regulations, are not subject to his approval,
but are subject to judicial review upon challenge in court.

All these local zoning regulations are subject to “anti-discrimina-
tion” requirements of the federal and state constitutions as inter-
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RESTRICTING THE ZONING POWER
TO CITY AND COUNTY GOVERNMENTS

CHAPTER I. INTRODUCTION

Origin and Scope of Study

Origin of Study
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pretcd by the courts, and to the Commonwealth’s anti-discrimina-
tion statutes.

Regional planning commissions, established under general or
special law, possess only advisory powers (G.L. c. 408, et al).
The 14 counties of the state, lacking legislative bodies of their
own, have no legislative power to make zoning regulations. Pre-
sumably, if authority to make zoning regulations were transferred
from the 312 towns to either regional planning boards or to
county governments as suggested by Senate, No. 933, a decision
would have to be made by the General Court as to the proper assign-
ment of this legislative power to a regional or county body which
is representative of the people within applicable “one-man, one-vote”
rulings by the courts.

This report by the Legislative Research Council discusses, in
the eight following chapters, (a) the background and administra-
tive structure of municipal planning in Massachusetts, (b) Massa-
chusetts Municipal Planning and Zoning laws, (c) county and re-
gional planning in Massachusetts, (d) local building codes in Massa-
chusetts, (e) the impact of local zoning on modest income housing
in Massachusetts, (f) the impact of local zoning on racial and
religious minorities, (g) the zoning and building code practices of
other states, and (h) Massachusetts proposals for restrictions upon
municipal zoning authority.

Limitations upon the staff and time available to the Research
Bureau for this study have precluded a detailed analysis of zoning
philosophy, law and individual practice, a subject of immense
technical difficulty. However, this report examines extensively the
major aspects of zoning laws and practices in Massachusetts and
other states, and the respective relevant roles of state, county,
regional and municipal governments in regard thereto.

In addition to its mandate for a general study of the feasibility
of limiting the zoning function to counties and cities, and of local
uses of the zoning power which may be unjust to minority groups,
the study directive, Senate, No. 933 of 1967, also called for “a
thorough study of one particular community” with suspected anti-
minority group zoning patterns which could be “projected to other

Scope of Study
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similar communities.” Again, limitations upon the time and staff
of the Research Bureau prevented the kind of in-depth study by
qualified engineers, legal experts and sociologists which would be
required for supportable value judgments, based on facts, concern-
ing the zoning of a particular community and the extent to which
findings could be projected fairly and validly elsewhere.

However, this Council report does review in-depth studies pub-
lished by the anti-Defamation League of B’nai B’rith and by other
reputable organizations containing case histories of “anti-minority”
misuses of local zoning powers in selected states other than Mas-
sachusetts. The Research Bureau was unable to uncover any re-
cent comprehensive studies concerning possible “anti-minority”
uses of local zoning in Massachusetts, especially in an ethnic or
religious minority sense. Informed civil rights sources have ex-
pressed the view that complaints of racial and religious discrimina-
tion in local zoning in Massachusetts have loomed far less signifi-
cantly than other civil rights concerns, possibly because of the
strong anti-discrimination stance of Massachusetts statutory and
judicial case law. Most complaints received by the Research Bureau
were directed, instead, against alleged “economic discrimination”
in local zoning which reportedly impairs the effort of low and
modest income people of all racial and religious origins to find
homes within their financial means. Hence, this Council report
emphasizes that aspect of zoning discrimination in Massachusetts
which has been the subject of greater public discussion.

To obtain background information for this study, a member of
the Legislative Research Bureau staff conferred with (a) Mr. Wil-
liam Dowling, Legislative Assistant to Senator Donahue, (b) Sena-
tor Philibert L. Pelligrini of Middlesex, Chairman of the Special
Commission on Single Family Residence Zoning Restrictions 1 and
(c) officials of the State Department of Commerce and Develop-
ment, the Metropolitan Area Planning Council, and the State De-
partment of Corporations and Taxation. Consultations were held
with representatives of the Home Builders’ Association of Massa-

Study Procedure

i Resolves of 1964, c. 117; 1965, cc. 2 and 71; 1966, cc. 1, 46, 62 and 112.
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chusetts, the Massachusetts Federation of Planning Boards, the
Massachusetts Assessors Association, the Citizens Housing and
Planning Association, and members and employees of several mu-
nicipal and regional planning boards.

For additional Massachusetts information and views, general and
individual letters were sent to the following Bay State agencies and
organizations, with the number of resulting responses indicated
parenthetically; (a) the Massachusetts Commission Against Dis-
crimination (1); (b) the boards of County commissioners of 12 of
the 14 Massachusetts counties2 (2); (c) the chairmen or directors
of the 11 county and regional planning agencies in Massachusetts
(5); (d) the planning boards or agencies performing like func-
tions, or boards of selectmen in towns having no planning agency,
in the 351 Massachusetts cities and towns (105); (e) 23 Massa-
chusetts business, labor, civil rights, charitable and other civic or-
ganizations (9), and (f) several knowledgeable private individuals
(2). While the percentages of these responses were modest, excel-
lent research materials and data, and useful expressions of view-
points, were furnished by these Massachusetts authorities.

To develop the nationwide context of this zoning problem, a Re-
search Bureau staff member conferred in Washington, D.C. with
experts on the staff of the National Commission on Urban Prob-
lems, and subsequently attended the Boston area regional council
seminar of December 12, 1967 which was sponsored by the Na-
tional League of Cities, National Association of Counties and the
Federal Department of Housing and Urban Development. Materials
and information obtained from these sources were supplemented
by the Bureau of the Census in the United States Department of
Commerce, the Massachusetts Advisory Committee of the United
States Commission on Civil Rights, and by eight national organiza-
tions, in response to Research Bureau inquiries. And a question-
naire sent to the legislative research and reference agencies, and
selected planning agencies, of 49 other states brought information
from 39 of these states concerning their controls over local zoning,
and related state policies.

1 Nantucket County and Suffolk County were excluded, since their county
commissioner functions are performed by the Nantucket Town Board of Se-
lectmen and the Boston City Council, respectively.
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Finally, background information concerning the “new town”
programs of Great Britain was provided by the British Information
Services.

The Legislative Research Bureau expresses its deep appreciation
to the many officials, agencies, organizations and private citizens
for their valued and generous assistance.

Related Past and Present Planning and Zoning Studies
Local planning, zoning and subdivision control have been matters

of interest to the General Court and to state administrative agen-
cies since the second decade of this century, and especially since
World War 11. Accordingly, at least 11 significant state studies of
one or more of those topics have been authorized within the past
60 years, including eight studies by special commissions and leg-
islative committees, and three studies by agencies of the executive
branch. These studies and resulting legislative action thereon, if
any, are summarized below. Particular facets of individual study
findings are dealt with in greater detail at appropriate points in
later chapters of this report, under relevant topical headings.

Three Major Studies Prior to World War II
Report of the Metropolitan Plan Commission in 1912. This three-

member special commission, created by a Resolve of 1911 (c. 84),
proposed the establishment of a metropolitan planning board for
Boston and 37 of its neighboring communities (House, No. 1615
of 1912; 61 pp.). The proposed board was empowered to develop
a master plan for this area, and could veto for not more than a
year’s time any public improvement projects of state, county
and municipal agencies in the area, which it deemed inconsistent
with the plan. However, such a regional veto was not suggested
relative to local zoning regulations, where the board’s role was to
be advisory. Other board responsibilities were to include (a) the
coordination of zoning efforts of area communities, and (b) the
transmittal of recommendations to localities to prevent excessive
population densities.

The commission report was referred to the Joint Committee on
Metropolitan Affairs, which also had under consideration a mes-
sage of Governor Eugene N. Foss proposing establishment of a
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metropolitan government covering 41 Boston area municipalities
(Senate, No. 448). That committee recommended instead that the
Metropolitan Plan Commission study be continued and enlarged
to include the Governor’s message; however, this proposed resolve
failed of passage (House, No. 2293).

Report of the Special Commission on Zoning, Planning and Bill-
board Regulation in 1933. Established by the Resolves of 1931 (c.
31) and continued by a Resolve of 1932 (c. 14), this seven-member
recess commission submitted a lengthy report which recommended
(a) creation of a state planning commission to develop a state
master plan and to advise municipal planning boards, (b) abolition
of the Metropolitan Planning Division of the Metropolitan District
Commission, (c) mandatory planning boards in towns of more than
5,000 inhabitants, and (d) extensive revisions of the laws govern-
ing municipal planning and zoning (House, No. 1240 of 1933; 185
pp.). The commission report emphasized that

Regardless of the operation of state law or the individual views of lay-
men or experts, Massachusetts and its cities and towns will grow. The
only choice which our communities have is whether this growth shall be
planned or unplanned. Intelligent and economical planning on the part of
the community is possible in any large degree only where it is made the
task of persons definitely responsible to the community for their results,
and then only where these persons are given sufficient facilities, sufficient
authority and sufficient power, together with sufficient technical assistance
in matters on which they themselves have not detailed knowledge to carry
out the tasks assigned to them.i

The report rejected the idea of planning authority for counties
and proposals for programs of state zoning, but favored voluntary
arrangements for regional planning. It declared that the commmis-
sion majority

. . . strongly favor the principle of municipal home rule and are of the
opinion that the powers of the state in matters of planning and zoning
should be exercised within separate communities only in those cases where
the welfare of the state at large, or a considerable section of it, is of
greater importance than purely local considerations.2

On recommendation of the Joint Committee on State Adminis-

t Mass. Special Commission on Zoning, Planning and Billboard Regulation,
Final Report, House, No. 1240 of 1933, 185 pp., at p. 12.

2 House, No. 1240 of 1933, supra, at p. 16.
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tration, the special commission report was rejected by the General
Court.

Report of the Special Commission on Taxation and Public Ex-
penditures in 1938. By direction of Resolves of 1937, c. 3, this
seven-member special commission submitted 16 study reports, the
thirteenth of which recommended abolition of the Metropolitan Plan-
ning Division of the Metropolitan District Commission, and the
transfer of its functions to the State Planning Board (House, No.
1713 of 1938; 102 pp.). The special commission complained that
this division, created by an act of 1923 (c. 399) was too limited in
scope and that its few duties could be discharged better elsewhere.
It urged a compulsory approach to regional problems by the state,
on the grounds that voluntary cooperation among communities of
a region, possible in theory, is impracticable in reality due to local
jealousies, rivalries and distrust.

These proposals were rejected by the two branches of the Gen-
eral Court on recommendation of the Joint Committees on Metro-
politan Affairs and State Administration. However, in 1941 simi-
lar legislation abolishing the Metropolitan Planning Division was
enacted by the General Court on recommendation of Governor
Leverett Saltonstall (c. 466 j.1

Eight Post World War II Studies
State Planning Board Report of 1947. In 1946, the General Court

directed the State Planning Board to study local zoning on the out-
skirts of cities having a population in excess of 50,000 with a view
to determining the amount of area available for “moderately priced
homes and rental housing units” (Resolves of 1946, c. 43). For
this purpose, the Board selected six regions embracing in all 190
municipalities and 3.8 million inhabitants (86.3% of the Massachu-
setts population), and centered respectively about (1) Boston, (2)
Worcester, (3) Lowell and Lawrence, (4) Springfield and Holyoke,
(5) Pittsfield, and (6) Fall River and New Bedford.

The State Planning Board report, published in House, No. 1748
of 1947, indicated that more than 1.5 million new dwelling units,
1 Address of His Excellency Leverett Saltonstall to the Two Branches of the

Legislature of Massachusetts, Senate, No, 1 of 1941, 33 pp. at p. 29.
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sufficient to rehouse the entire state population of that period, could
be constructed upon buildable land under the then existing local
density, lot area, building height, and other building and zoning re-
quirements. The housing shortage of 1945-46 was attributed to
factors other than those local requirements. The Board was con-
cerned about the fact that of the 190 communities surveyed, at
least 62 had no town planning boards and 81 had no land use or
building regulations. However, the State Planning Board proposed
no legislation other than a resolve to continue its study; that re-
solve failed of passage when it was reported adversely by the
House Committee on Ways and Means.

Report of the Special Commission on Planning and Zoning in
1953. This special commission of 11 members was authorized by
a Resolve of 1951 (c. 55) to study a variety of legislative proposals
relative to local zoning powers. It submitted a brief report in 1952,
requesting an extension of its study mandate (House, No. 2208).
The resulting enactment by the General Court granted this addi-
tional time, and increased the number of proposals to be studied
(Resolves of 1952, c. 89). Subsequently, in 1953, the special com-
mission filed a second report proposing seven bills embracing ex-
tensive changes in (a) the general statutes governing local plan-
ning, zoning, and real estate subdivision control powers, and in (b)
certain special laws affecting the City of Boston (House, No. 2249
of 1953; 99 pp.).

Of the seven bills proposed by the special commission, three were
enacted by the 1953 General Court including (a) a major revi-
sion of the General Laws relative to planning boards and subdivi-
sion control (c. 674), and (b) two special acts relative to zoning in
the City of Boston (cc. 411 and 414).

Report of the Special Commission on Planning, Zoning and Sub-
division Control in 1955. Under authority of a Resolve of 1954
(c. 97), this 12-member special commission submitted a report
which (a) opposed proposals to establish a state board of appeals
in “zoning, planning, subdivision, land development, building and
related maters,” (b) recommended exploration of the possibilities
of voluntary regional planning districts with advisory powers only,
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(c) urged greater education of local planning boards by the Di-
vision of Planning in the State Department of Commerce, and (d)
proposed statutory changes to improve local subdivision control
procedures and to perfect procedures for appeals for variances
from local subdivision, zoning and building regulations (House, No.
2480 of 1955; 27 pp.). In general, the majority of the members of
the special commission argued that individual communities should
guide and direct their own growth and development, and that this
local responsibility, interest and authority should not be undercut
by a state appeals board whose members could not be well informed
on conditions in every city and town. A minority of commission
members favored such a state board to curb “local boards . . . dedi-
cated to the discouragement of the building of any substantial
number of homes for persons of modest income.”1

Of the nine statutory measures proposed by this special commis-
sion, eight became law. (Acts of 1955, cc. 324, 325, 326, 348, 349,
370, 411 and 617).

Report of the Special Commission on Metropolitan Planning in
1958. Authorized by Resolves of 1957 (c. 135) and 1958 (c. 92), this

special commission reported to the General Court a bill to establish
a metropolitan planning district and council in the Boston area
(Senate, No. 770). The suggested district was to include 49 Bos-
ton area communities, each of which then was receiving at least
one of the services provided by the Metropolitan District Commis-
sion. Its costs would be financed by a 8x per capita of popula-
tion levy upon each community. The proposed regional planning
council was to have advisory and research functions, but no power
of approval over local zoning actions of individual member com-
munities. While the special commission’s bill failed to pass in the
1958 General Court, that body subsequently enacted similar legisla-
tion creating a 79-municipality Boston area metropolitan planning
district with advisory and research powers only, as recommended
by the Joint Committee on Metropolitan Affairs.

Joint State M.I.T. Study of 1954-58. In 1954, the Massachu-
setts State Department of Commerce and the Urban and Regional

1 Mass. Special Commission on Planning, Zoning and Subdivision Control, Re-
port, House, No. 2480 of 1955, 27 pp., at p. 7.
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Studies Section of the Massachusetts Institute of Technology
(M.1.T.) initiated a study of the effects of large lot size zoning
on residential development in Massachusetts, with special empha-
sis on 18 selected Boston suburban towns.

The resulting report, published in 1958 by the Urban Land Insti-
tute, 1 noted that large lot zoning was on the increase, with a con-
sequent reduction in the dwelling unit capacity of open land. It
found that lot development costs need not rise with increases in lot
size, and that neither community costs nor community tax income
per family necessarily rise with lot size. The report further de-
clared that the rate of community growth is not necessarily slowed,
nor a rural appearance assured by such zoning.

Although the above report was not a legislative document, its
findings, facts and figures were cited occasionally in testimony be-
fore committees of the General Court and in state and local legis-
lative debates concerning zoning standards.

Study by Special Commission on Single Family Housing Zoning
Restrictions in 1964-68. By a Resolve of 1964 (c. 117), the Gen-
eral court created a 13-member special commission to study a pro-
posal by the Home Builders’ Association of Massachusetts to place
ceilings upon the minimum lot sizes which local zoning codes could
require (Senate, No. 276 of 1964). The special commission, chaired
by Senator Philibert L. Pellegrini of Middlesex, was revived and
continued subsequently by six other resolves of the General Court. 2

However, it expired without making a report, due to long legislative
sessions and to a lack of funds and staff.

Current Study by the Division of Planning of the State Depart-
ment of Commerce and Development. The State Planning Divi-

sion, by mandate of a Resolve of the 1967 General Court (c. 141),
must make a study relative to the clarification and rewriting of
the existing Massachusetts statutes governing local planning, zon-
ing and subdivision controls, in order “to utilize the experience of
the Commonwealth and its political subdivisions.” The division is

1 Urban Land Institute, The Effects of Large Lot Size on Residential Develop-
ment, Technical Bulletin No. 32, Washington, D.C., 1958, 53 pp.

2 Resolves of 1965, cc. 2 and 71; 1966, cc. 1, 46, 62 and 112.
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being assisted in this survey by a nine-member advisory commit-
this and other states for the orderly growth and development of
tee, as specified in the authorizing resolve.1 The required report
must be filed with the Clerk of the House of Representatives no
later than December 25, 1968.

Municipal planning, in one form or another, has existed inter-
mittently since very ancient times when certain great cities of Asia,
the Mediterranean World and Indian America were laid out with
a view to their monumental splendor, commercial needs and mili-
tary defence. In North America, major efforts at city planning
were made by William Penn in his famous “gridiron” plan for
Philadelphia (1682) and by the French engineer Pierre L’Enfant
who prepared the plan for the new national capital, Washington,
D. C. (1796). During the latter part of the Nineteenth Century,
municipal planning became a permanent and increasingly signifi-
cant governmental activity as cities of Europe and the United
States sought to cope with slums, industrial blight, and congestion
of people and traffic, brought on by the Industrial Revolution and
swiftly-increasing urban populations.

In the United States, the advantages of city planning were
stressed at the 1893 Chicago World’s Fair, resulting in the launch-

CHAPTER 11. MUNICIPAL PLANNING IN MASSACHUSETTS

Historical and Legal Background 2

Origins of Municipal Planning

1 These nine members include: (a) the State Commissioner of Natural Re-
sources or his designee, (b) the President of the Massachusetts Federation
of Planning Boards or his designee, (c) the Chairman of the Regional and
Local Planning Advisory Committee in the State Department of Commerce
and Development, and (d) six appointees of the Governor.

2 Sources: (a) Mass. Special Commission on Zoning, Planning and Billboard
Regulation, Final Report, House, No. 1240 of 1933; Ob) Mass. Special Com-
mission on Planning and Zoning, Report, House, No. 2249 of 1953; (c) “City
Planning”, The Encyclopedia Britannica, 1967 ed. Vol. 5 pp. 815-819; (d) Zon-
ing”, The Encyclopedia Britannica, 1967 ed. Vol. 23, pp. 989-990.
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ing of nationwide agitation to beautify American cities. Shortly
thereafter, in 1907, the City of Hartford, Conn., became one of the
first communities in the nation to establish a municipal planning
agency as part of the city government. Two years later (1909) the
first National Conference on City Planning convened in Washing-
ton, D.C., to be followed promptly by the first conference of the
National Housing Association (1911). At this stage of develop-
ment, municipal planning placed its greatest emphasis upon a ra-
tional and coordinated approach to the layout and construction of
roads and other public works, and upon slum-prevention. Thus,
in 1911, the voters of Massachusetts approved a constitutional
amendment permitting the Commonwealth and its subdivisions to
take by eminent domain “more land and property than are needed
for the actual construction” of roads, but “no more in extent than
would be sufficient for suitable building lots on both sides” of such
roads (Const. Amend. Art. XXXIX).

Zoning procedures, including subdivision controls, are of more
recent origin historically than municipal planning. Italian, Ger-
man and Scandinavian cities adopted zoning regulations in the late
1860’s and early 1870’s under statutory or city charter authority,
to control land uses and to curb population congestion by regulat-
ing the concentrations and heights of buildings. At this time the
Massachusetts General Court enacted a statute, containing a zoning
principle, which authorized cities and towns to regulate the con-
struction and “safe use” of buildings, and to divide their territory
into districts for such purposes (Acts of 1872, c. 243). By the end
of the Nineteenth Century, a number of American communities
had zoning regulations designed to prevent encroachment upon resi-
dential areas by businesses with noisy or other unpleasant aspects.

However, the first American municipal zoning ordinance to go
beyond mere “nuisance” controls, and to incorporate a planning
concept of zoning was enacted by New York City in 1916. Subdi-
vision controls emerged within another decade thereafter, stimu-
lated by unhappy state experiences with suburban land develop-
ment speculation following World War I. In a series of decisions
between 1909 and 1927, the United States Supreme Court upheld

Origins of Municipal Zoning
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several zoning and quasi-zoning statutes and ordinances as legiti-
mate exercises of the state and local police power. 1

These national trends were reflected swiftly in Massachusetts
through the passage of progressive statutory and constitutional
changes.

On a local option basis, cities and towns were authorized to es-
tablish boards of survey, with the power to prepare plans of
streets and public ways, and drainage places, with set-back and
other requirements binding upon developers of private property
(Acts of 1907, c. 191; 1916, c. 190). In 1913, a municipal plan-
ning law was passed which required planning boards in all cities,
and in all towns having a population of 10,000 or more, and which
authorized localities to adopt planning regulations (c. 494).

Five years later, the voters of the Commonwealth ratified four
constitutional amendments, proposed by the Constitutional Conven-
tion of 1917-18, which expanded state and local zoning and related
community development powers. These constitutional provisions,
still in effect, authorize the General Court to enact laws relative to:
(a) limiting buildings according to their use or construction to spe-
cified districts of cities and towns (Amend. Art. LX), (b) regulat-
ing outdoor advertising (Amend. Art. L), (c) eminent domain
takings of property for conservation purposes (Amend. Art. XLIX),
and (d) eminent domain takings of ancient landmarks, and of his-
torical and antiquarian properties (Amend. Art. LI).

In 1920, the General Court enacted the first statute authorizing
cities and towns to make zoning regulations (c. 601). In 1933, the
brief 1920 statute was replaced by a more extensive revised law
which spelled out in greater detail the authority of communities
to regulate the height, stories and size of structures, lot widths,
the percentage of lots to be occupied by structures, population den-
sities, etc. (c. 269). This revision was based in part upon a model
zoning law developed by an advisory committee in the United

Massachusetts Developments

i Welch vs. Swasey, 214 U.S. 91 (1909), Reinman vs. Little Rock, 237 U.S. 171
(1915) Village of Euclid vs. Ambler Realty Co., 272 U.S. 365 (1926), and
Goreib vs. Fox, 274 U.S. 603 (1927).
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States Department of Commerce, and published by that agency in
1926.1

A second major overhaul of the Commonwealth’s planning and
zoning laws occurred in 1936 with the passage of an act to “pro-
vide an improved method of municipal planning” (c. 211). This
statute, for the first time, made specific provision for subdivision
controls by cities and towns. It empowered communities, other
than the City of Boston, to establish planning boards with exten-
sive planning powers, in contrast with pre-1936 boards, whose func-
tions were limited for the most part to studies. The 1936 law also
prohibited the establishment by localities of any new boards of
survey. This “improved method of municipal planning” was fur-
ther defined by a third major statutory revision of 1947 (c. 340).

Dissatisfaction with then existing procedures led to still a fourth
major revision of 1953, an act “relative to planning boards and es-
tablishing a subdivision control law” (c. 674). A year later a re-
codification of the Zoning Enabling Law, other than subdivision
control provisions, in a single Chapter 40A of the General Laws
emerged (Acts of 1954, c. 368). In 1955, important modifications
were made in the Zoning Enabling Law and in the Subdivision
Control Law, on recommendation of the Special Commission on
Planning, Zoning and Subdivision Control. (Acts of 1955, cc. 324,
325, 326, 348, 349, 370, 411 and 617). Since that time, both these
general laws have been the subject of amendments annually by the
General Court, as planning and zoning needs, concepts and prac-
tices have become more sophisticated and complex.

Most of the foregoing general legislation does not apply to the
capital City of Boston which is governed by special laws in respect
to building regulation (Acts of 1907, c. 550, ef.«Z.)and zoning
(Acts of 1924, c. 488, et.al.).

Massachusetts Communities with Planing and Zoning
After a slow start, planning and zoning have won wide accept-

ance in Massachusetts following the enactment of the first Zoning
Enabling Act of 1920 (c. 601). The greatest growth of planning
boards and local zoning codes occurred in the wake of World War

1 U.S. Department of Commerce, Advisory Committee on Zoning, Standard
State Zoning Enabling Act. Rev. Ed., Washington, D.C., 1926, 17pp.
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11, under the pressures of urbanization and expanding population.

From 20 local planning boards in 1920, the number of such mu-
nicipal agencies increased to 165 by 1945, 285 by 1960 and 308 by
1967, including the Boston Redevelopment Authority which exer-
cises the powers of a planning board in that city. The growth of
planning boards was accompanied by a decline in the number of
boards of survey whose functions the former boards absorbed;
about half a dozen boards of survey are estimated to exist today.
The number of communities with zoning by-laws and ordinances
rose from one in 1920 to 120 by 1945, 239 by 1960, and 256 by
1963. Of the later 256 municipalities, 247 had subdivision control
regulations in 1963. Approximately 99% of the Commonwealth’s
5.2 million inhabitants now reside in communities with a planning
agency, and over 95% of them live in cities and towns with zoning
regulations.

By general statute, every town with a population of 10,000 or
more, and every city, must have a planning board (G.L. c. 41, ss. 70
and 81A). The sole existing exception to this requirement, as indi-
cated earlier, is the City of Boston whose Redevelopment Au-
thority possesses the powers, and performs the duties, of a city
planning board (Acts of 1960, c. 652, s. 12). Similar special legisla-
tion, yet to be accepted by the city council and manager of Lowell,
provides for a like assumption of planning board functions by the
Lowell Redevelopment Authority (Acts of 1967, c. 610, s. 8). Plan-
ning boards are optional in towns with fewer than 10,000 inhabi-
tants; these small communities may authorize their boards of se-
lectmen to act as a planning board, if a separate planning board
is not desired (G.L. c. 41, ss. 70 and 81A).

Local planning boards established prior to December 31, 1936
include such members, serving for such terms, as specified by city
ordinance or, in towns, by by-laws or votes of the town meeting
(G.L. c. 41, ss. 70 and 72). Local planning boards created since
that date consist of from five to nine members, chosen for stag-
gered five-year terms, as provided by city ordinance or in towns by

Administrative Organization

Planning Boards
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votes or by-laws adopted by the town meeting (G.L. c. 41, s. 81A).
In cities, planning board members are appointed by the mayor

without city council confirmation, if the city has a“strong mayor”
type of charter (G.L. c. 43, ss. 52 and 122 and similar special
law provisions). In council-manager cities, such appointments are
made by the city manager alone (G.L. c. 43, ss. 90 and 104). Other-
wise, members of city planning boards are named by the mayor
with the consent of the city council (G.L. c. 41, ss. 70 and 81A; c.
43, s. 60; and similar special law provisions). In towns, planning
boards may be either elected or appointed, as the annual town meet-
ing determines by vote or by by-laws (G.L. c. 41, ss. 70 and 81A).
Elected town planning boards are the most common. However, by
special charter provision, most (10) of the 16 town manager com-
munities have planning boards appointed by the town manager
(Amherst, Andover, Arlington, Danvers, Holden, Provincetown,
Saugus, Shrewsbury, Williamstown and Wilmington). In general
the statutes envisage lay planning boards, and do not spell out spe-
cial qualifications for appointment other than those applying gen-
erally for local office. Procedures for removing planning board
members are provided in certain instances in cities and in manager
towns (G.L. c. 41, s. 81A and c. 43, ss. 54, 61, 76, 90, 104 and 124).

A town may authorize its planning board to act as a park com-
mission (G.L. c. 41, ss. 72 and 81C). Planning boards established
under the law for an improved method of municipal planning su-
persede any boards of survey previously existing in their communi-
ties (G.L. c. 41, s. 81B).

Evidently, relatively few communities mostly cities and the
larger towns provide either full-time or part-time professional
staff for their planning boards. In most of the 308 municipalities
with a planning agency, that agency may have a clerical employee,
but most rely upon the personnel of other municipal agencies, and
upon occasional consultants, for professional engineering and plan-
ning assistance. Within the limits of its available funds and staff,
the Division of Planning in the State Department of Commerce
and Development furnishes technical assistance, information and
advice to local planning boards in regard to planning, zoning and
subdivision controls.
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Boards of Survey
Prior to December 31, 1936, a board of survey could be estab-

lished in any community which accepted the relevant state law by
vote of its city council or town meeting (Acts of 1907, c. 191, ss.
1 and 9; G.L. c. 41, s. 73). In such a town, the board of selectmen
constitutes the board of survey, unless otherwise provided by spe-
cial law. And in cities, the board of survey consists of three per-
sons appointed for staggered three-year terms by the mayor with
such city council approval as the city charter requires; in council-
manager cities, the statute provides for appointment of the board
by the city manager (G.L. c. 41, s. 73; c. 43, ss. 52, 60, 90, 104
and 122).

Creation of new boards of survey was forbidden after December
31, 1936; but such boards as then existed were permitted to con-
tinue until replaced by a planning board (Acts of 1936, c. 2111, s. 3;
G.L. c. 41, ss. 81A-81B). As previously indicated, barely half a
dozen boards of survey remain today. Their responsibilities are
limited to (a) the approval of plans of private ways intended for
public use, (b) the planning of municipal ways and streets, (c)
establishing the exterior lines of such ways and streets, (d) sub-
division controls, (e) locating and maintaining certain “monu-
ments and marks”, and (f) studies in connection with the fore-
going (G.L. c. 41, ss. 74-81 and 81N).

Under authority of various special acts of the General Court pass-
ed since 1955, and under a general statute of 1960 (c. 372 adding
a new G.L. c. 40C), 16 Massachusetts communities have created
historic districts for the preservation of buildings, sites and areas
of historic interest.1

Where such districts are created by a city or town pursuant to
the General Laws,2 the district is administered by an historic dis-
trict commission composed of from three to seven members named
by the board of selectmen in a town, or by the mayor with such

Historic Districts Commissions

1 Bedford, Boston, Cambridge, Chatham, Concord, Falmouth, Groton, Hing-
ham, Lexington, Marblehead, Nantucket, Petersham, Sandwich, Sudbury,
Wayland and Yarmouth.

2 By a two-thirds vote of the city council or town meeting.
(G.L. c. 40C, s. 3).
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city council consent as may be required under the city charter, or
by the city manager, in cities. Such appointments must be made
by the appointing authority from panels of nominees submitted by
various specified antiquarian, architectural and realtor organiza-
tions. The community may, by ordinance or by-law, provide for
appointment of alternate members to the commission. Members
serve for staggered three-year terms, and elect their own chairman
(G.L. C. 40C, s. 4).

Historic district commissions created by special law follow a sim-
ilar pattern, with variations reflective of local conditions.

Such commissions control, through the issuance or denial of
“certificates of appropriateness”, the erection, alteration, removal
or demolition of buildings, structures, walls, fences, signs and lights
in their historic districts. Hence, they exercise a specialized form
of zoning and building regulatory authority.

Boards of Appeals
By statute, cities and towns are authorized to create a board of

building appeals, a board of zoning appeals, or a board of appeals
with jurisdiction over both building and zoning appeals. In addi-
tion, they may designate their planning board as a board of ap-
peals for other than appeals under the Subdivision Control Law
If a city or town adopts zoning ordinances or by-laws, or has not
voted to exclude itself from the application of the Subdivision
Control Law, it must establish a board of appeals on either the
separate or combined jurisdictional bases indicated above; pending
creation of that appeals board, the city council or board of select-
men must function as a board of zoning or subdivision control ap-
peals. (G.L. c. 40, s. 21; c. 40A, s. 14; c. 41, ss. 1, 81N and 81Z; c.
143, s. 3).

Unless otherwise provided in its charter, a municipality may de-
termine by ordinance or by by-law the number of members, quali-
fications, term of office and method of appointing its board of
building appeals. Otherwise, the statutes require a board of zoning
appeals, or of building and zoning appeals, consisting of not less
than three members, serving for staggered terms of such length
as will assure that at least one new board member must be ap-
pointed every year. Localities may also provide for the appoint-
ment to such boards of “associate members” who sit in lieu of
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regular members who are absent or who have vacated their offices
by reason of death or other causes. Except as otherwise provided
by the local charter, members of appeals boards are named by the
mayor with city council consent in cities, or by the board of select-
men in towns. The major exceptions to this pattern arise in
“manager” cities and towns, where such appointments are usually
made by the city or town manager. The General Laws impose no
special qualifications for appeals board appointees. (G.L. c. 40A, s.
13; c. 41, ss. 1 and 81Z; c. 143, s. 3).

State laws relative to local planning, zoning and subdivision
controls, and local ordinances, by-laws and regulations on these
subjects, are made in the exercise of the police power of the state
and local governments under the Constitution of the Common-
wealth.1

The “police power” has been defined, judicially, as that power
inherent in every sovereign government to protect the public
health, morals and safety.2

CHAPTER 111.

CHAPTER HI. MASSACHUSETTS MUNICIPAL PLANNING
AND ZONING LAWS

Constitutional Basis
Police Power

1 Opinions of the Justices, 234 Mass. 597 (1920); Lowell vs. Stoklosa, 250 Mass.
52 (1924); Spector vs. Building Inspector, 250 Mass. 63 (1924); Phillips vs.
Board of Appeals, 286 Mass. 469 (1934); Tranfaglia vs. Building Cmr., 306
Mass. 495 (1940); Simons vs. Needham, 311 Mass. 560 (1942); Barney and
Casey Co. vs. Milton, 324 Mass. 440 (1949); Connors vs. Burlington, 325
Mass. 494 (1950; Bicknell Realty Co. vs. Board of Appeals of Boston, 330
Mass. 676 (1954); Opinions of Justices, 333 Mass. 773 (1955).

2 Thurlow vs. Commonwealth of Massachusetts, 46 U.S. 504 (1847); Common-
wealth vs. Alger, 61 Mass. (7 Cush.) 53 (1851); Commonwealth vs. Bearse,
132 Mass. 542 (1882); Mutual Loan Co. vs. Marshall, 200 Mass. 482 (1909);
Opinions of the Justices, 211 Mass. 605 (1912); Commonwealth vs. Libbey,
216 Mass. 356 (1914); Outdoor Advertising Co. vs. Dept, of Public Works,
289 Mass. 149 (1935); Landers vs. Eastern Racing Association, 327 Mass. 32
1951).
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Prior to 1918, the principal source of the “police power” of
the state and its localities in regal'd to planning and zoning was
the general grant of legislative authority to the General Court,
by the Constitution of 1780, to enact

... all manner of wholesome and reasonable . . . laws . . . not repug-
nant or contrary to their constitution, as they shall judge to be for the
good and welfare of this commonwealth, and for the government and or-
dering thereof, and of the subjects of the same . . . (Constit., Part 11, c. I,
Art. IV.).

In 1918, the implied “police powers”of the General Court in
the foregoing 1780 provision were made explicit in Amendment
Article LX approved by the voters at the 1918 state election:

The general court shall have power to limit buildings according to their
use or construction to specified districts of cities and towns.

In subsequent years, this grant of legislative authority was con-
strued broadly by the courts, subject to (a) rights guaranteed
to citizens of the Commonwealth by the Declaration of Rights
(Part I) of the State Constitution and the Bill of Rights of the

Federal Constitution (as applied through XIV Amendment), and
(b) a judicial test of the reasonableness of challenged zoning
statutes, ordinances and by-laws. The latter test involves a de-
termination as to whether the zoning provision (a) has a rational
tendency to promote the public safety, health, morals and wel-
fare1

, and (b) is devoid of clearly arbitrary and unreasonable
requirements which have no substantial relationship to the public
safety, health, or general welfare.2 In general, where the reason-
ableness of a zoning regulation is fairly debatable, the courts of
Massachusetts decline to substitute their own opinion for that of

1 Opinions of Justices, 322 Mass. 755 (1948).
2 Welch vs. Swasey, 214 U.S. (1909); Cusack Co. vs. Chicago, 242 U.S. 526

(1907); Buchanan vs. Warley, 245 U.S. 60 (1907); St. Louis Poster Advertis-
ing Co. vs. St. Louis, 249 U.S. 269 (1919); Euclid vs. Ambler Co., 272 U.S.
365 (1926); Gorieb vs. Fox, 274 U.S. 603 (1927); Zahn vs. Bd. of Public Works,
274 U.S. 325 (1927); Nectow vs. Cambridge, 277 U.S. 183 (1928); Aronson vs.
Sharon, 346 Mass. 598 (1964).
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the legislative body.1 Hence, the burden of proof in a court
dispute over the constitutionality of a zoning regulation falls not
upon the local legislative body, but upon the complaining party,2

Most recently, municipal powers were increased by voter ratifica-
tion, at the 1966 state biennial election, of the “Municipal Home
Rule Amendment” to the State Constitution (Const. Amend. Art.
LXXXIX, revising Amend. Art. II). This new constitutional pro-
vision confers further powers on cities and towns on the follow-
ing “devolution” basis:

Any city or town may, by the adoption, amendment, or repeal of local
ordinances or by-laws, exercise any power or function which the general
court has power to confer upon it, which is not inconsistent with the con-
stitution or laws enacted by the general court in conformity with powers
reserved to the general court by section eight, and which is not denied,
either expressly or by clear implication, to every city or town, whether or
not it has adopted a charter pursuant to section three. (Const. Amend. Art.
11, s. 6).

Section 8, referred to above, empowers the General Court to
regulate municipal government by general laws applicable to two
or more municipalities, permits the passage of special laws appli-
cable to single communities under certain circumstances, and au-
thorizes it to formulate model charters for local adoption. Section
three relates to procedures for creating local charter commissions
which may propose new charters or charter amendments to the
voters of the cities and towns. Another section of the Home
Rule Amendment reiterates the authority of the General Court to
“establish standards and requirements” of local government which
cities and towns must observe (Const. Amend. Art. H, s. 1).

The full implications of the Home Rule Amendment in respect
to local zoning have yet to be determined. To be decided by the

Municipal Home Rule

1 Mechanics Savings Bank vs. Kennedy, 299 Mass. 404 (1938); Simons vs. Need-
ham, 311 Mass. 560 (1942); Foster vs. Mayor of Beverly, 315 Mass, 567 (1944);

. Caires vs. Building Cmr. of Hingham, 323 Mass. 589 (1949); Lamarre vs. Cmr.
of Public Works, of Fall River, 324 Mass. 542 (1949); Concord vs. Attorney
General, 336 Mass. 17 (1958); Muto vs. Springfield, 336 Mass. 682 (1958);
Aronson vs. Sharon, 346 Mass. 598 (1964).
Pierce vs. Wellesley, 336 Mass. 517 (1958); Anderson vs. Wilmington, 347
Mass. 302 (1964); Banner vs. Board of Appeal, 348 Mass. 220 (1949); Aronson
vs. Sharon, 346 Mass. 598 (1964).
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courts on a case-by-case basis, and by the General Court through
legislation, is the extent to which existing zoning and subdivision
control provisions of the General Laws constitute a “standard of
local government” from which cities and towns may not depart.

Planning and Zoning Enabling Laws
The following text presents a synopsis of the principal General

Laws provisions governing municipal planning and zoning, other
than subdivision controls. These synopses omit review of statutory
provisions relative to the administrative organization of local plan-
ning and zoning agencies, already described in Chapter 11.

This statute includes the following ten sections of Chapter 41 of
the General Laws, as amended prior to January 3, 1968:

Municipal Planning Act of 1936

G.L. c. Ifl, s. 81A, Establishment and Membership of Planning Boards
Subsequent to December 31, 1936. Authorizes the establishment planning
boards of five to nine members, appointed in cities. No member of a plan-
ning board may represent before his board any party of interest.

G.L. c. ! t l, s. SIB, General Powers and Duties of Planning Boards.
When a community establishes a planning board under Section 81A, that
board is to supersede any board of survey or board with like powers and
functions then existing in the town.

G.L. c. 41, s. SIC, Studies and Reports; Duties as Park Commission.
A planning board established under Section 81A “shall make careful studies
and when necessary prepare plans of the resources, possibilities and needs
of the city or town.” The board must make an annual report to the city
council or annual town meeting relative to “the condition of the city or
town and any plans or proposals for its development and estimates of the
cost thereof.” A copy of this annual report must be filed with the State
Department of Commerce and Development. A town may designate its
planning board as a park commission.

G.L. c. ifl, s. SID, Master Plan. A planning board established under
Section 81A shall make a “master or study plan” of the city or town or
parts thereof, and may amend, extend or perfect this plan. This plan
must show, among other things, existing and desirable proposed:

(1) Building and zoning districts;
(2) Public ways, street grades, bridges, tunnels and viaducts;
(3) Existing private ways;
(4) Parks, parkways and playgrounds;
(5) Public places and sites for public buildings and structures;
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(6) Pierhead and bulkhead lines and waterways;
(7) Locations of sewers, water conduits and other public utilities;
(8) Routes of railroads, busses and ferries;
(9) Conservation, rehabilitation and redevelopment areas “for the

purpose of guiding residential protection, neighborhood im-
provement, and urban renewal programs”; and

(10) “Other pertinent features of such a plan.”

G.L. c. Ifl, s. 81E, Official Map. Upon recommendation of its Section
81A planning board, a city council or town meeting may adopt and from
time to time revise an “official map” showing (a) public ways and parks
as theretofore laid out and established by law, and (b) private ways then
existing and used in common by two or more owners. “Such map is here-
by declared to be established to conserve and promote the public health
safety and general welfare.” The city or town clerk must file a copy of
the map, and revisions to it, with the county register of deeds. Public
water and sewer mains, and other municipal utilities, may be constructed
only in ways made part of this official map. Without special dispensation
by the planning board or board of appeals, no building may be erected
without an access way provided in the official map.

G.L. c. .'il, s. 81F, Changes in the Official Map. Proposals to change the
official map of a city or town must be advertised in a local newspaper or in
“an official publication”, and given a public hearing by the city council
(or a committee thereof) or board of selectmen after notice to owner of
abutting property affected. If such proposals have not originated with the
planning board, they must be referred to that board for study and a report
which must be rendered within 30 days. These changes take effect
upon a two-thirds majority affirmative vote of the municipal legislative
body. Any person injured in his property by such a change may recover
in damages by appropriate court action.

G.L. c. ifl, s. 81G, Effect as to Power Over Public Ways, etc. The fore-
going provisions do not abridge certain statutory powers of the city coun-
cil, selectmen or certain other municipal authorities with regard to public
ways and parks.

G.L. c. Jfl, s. 81H, Public Ways and Parks. Where public ways are laid
out, altered, relocated or discontinued, or parks are established or en-
larged, “by the proper authorities” under other provisions of law, the
resulting changes must be incorporated automatically in the official map.

G.L. c. 111, s. 811, Reference of Matter to Planning Board.-—If a com-
munity has a Section 81A planning board but lacks official map, pro-
posals to lay out, change or discontinue public ways must be referred to
the planning board for a report and recommendations within 45 days. By
ordinance or by-law, the community may provide for the reference of
other matters to said board.

G.L. c. Ifl, s. 81J, Exterior Lines of City and Town Ways. This section
prescribes procedures for the establishment, alteration and discontinu-
ance of such lines by the Section 81A planning board of a community with-
out requirement of ratification by the city council or town meeting.
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This law consists of three brief sections which are applicable
to only those communities which had created planning boards prior
to December 31, 1936, and which have not subsequently created
a Section 81A planning board:

G.L. c. Jfl, s. 70, Planning Board with Study Powers Only. —-Authorizes
planning boards in cities and in towns. Such a board “shall make careful
study of the resources, possibilities and needs of the town, particularly
with respect to conditions injurious to the public health or otherwise in
and about rented dwellings, with a special reference to proper housing of
its inhabitants.”

O.L. c. 41, s. 71, Annual Reports.-—These reports to the city council or
annual town meeting must give information relative to “the condition of
the town and any plans or proposals for its development and estimates
of the cost thereof.” A copy must be filed with the State Department of
Commerce and Development.

G.L. c. Ifl, s. 72, Local Powers. —By ordinance or by-law, cities and
towns may provide for the carrying out of the foregoing purposes. Towns
may authorize their planning board to be a park commission.

Zoning Enabling Act
This law evolved from the original enabling act of 1920 (c.601),

and underwent revision and a thorough recodification into a single
Chapter 40A of the General Laws in 1954 (c.368). Captions and
key phrases are italicized for emphasis.

Pre-1936 Municipal Planning Law

G.L. c. JfOA, s. 1, Short Title. ■—This chapter may be cited as “The Zon-
ing Enabling Act.”

G.L. c. JfOA, s. 2, Nature and Scope of Municipal Zoning Powers. This
important section is quoted in full, with italicization of provisions signifi-
cant to the Research Council study required by Senate, No. 933 of 1967:

“For the purpose of promoting the health, safety, convenience, morals or
welfare of its inhabitants, any city, except Boston, and any town, may by
a zoning ordinance or by-law regulate and restrict the height, number of
stories, and size of buildings and structures, the size and width of lots,
the percentage of lot that may be occupied, the size of yards, courts and
other open spaces, the density of population and the location and use of
buildings, structures and land for trade, industry, agriculture, residence
or other purposes; provided, however, that no ordinance or by-law which
prohibits or limits the use of land for any church or other religious pur-
pose or for any educational purpose which is religious, sectarian, denomina-
tional or public shall be valid; and provided, further, that in regulating or
restricting the size buildings or structures no provision of any ordinance
or by-law shall be valid which requires the floor area of the living space
of a single-family residential building to be greater than seven hundred
and sixty-eight square feet.
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"For any or all of such purposes a zoning ordinance or by-law may di-
vide the municipality into districts of such number, shape and area as
may be deemed best suited to carry out the purposes of this chapter, and
within such districts it may regulate and restrict the erection, construc-
tion, reconstruction, alteration or use of buildings, and structures, or use
of land, and may prohibit noxious trades within the municipality of any
specified part thereof. All such regulations and restrictions shall be uni-
form for each class or kind of buildings, structures or land, and for each
class or kind of use, throughout the district, but the regulations and re-
strictions in one district may differ from those in other districts. Due re-
gard shall be paid to the characteristics of the different parts of the city
or town, and the zoning regulations in any city or town shall be the same
for zones, districts or streets having substantially the same character. A
zoning ordinance or by-law may provide that lands deemed subject to
seasonal or periodic flooding shall not be used for residence or other pur-
poses in such a manner as to endanger the health or safety of the occu-
pants thereof.”

G.L. c. JfOA, s. 3, Purpose of Zoning. “Zoning regulations and restric-
tions shall be designed among other purposes to lessen congestion in the
streets; to conserve health; to secure safety from fire, panic and other
dangers; to provide adequate light and air; to prevent overcrowding of
land; to avoid undue concentration of population; to facilitate the ade-
quate provision of transportation, water, sewerage, schools, parks and
other public requirements; to conserve the value of land and build-
ings; to encourage the most appropriate use of land throughout the city
or town; and to provide and increase its amenities.”

G.L. c. JfOA, s. If, Exceptions. —A. local zoning ordinance or by-law may
authorize exceptions to the regulations and restrictions contained there-
in, which shall be applicable to all of the districts of a particular class
and character. Such exceptions shall be in harmony with the general pur-
pose and intent of the ordinance and by-law. The zoning ordinance or
by-law may authorize the local board of appeals, or the city council or
board of selectmen to grant to an applicant a special permit to make use
of his land or to erect and maintain buildings or other structures there-
on in accordance with such an exception. Before granting such a special
permit the board of appeals, or the city council or the selectmen, as the
case may be, must hold a duly advertised public hearing thereon.

G.L. c. JfOA, s. 5, Non-conforming Structures. This section provides
that when zoning ordinances or by-laws are adopted or amended, their
provisions shall not apply in any zoned or rezoned area to (a) existing
buildings or structures, (b) existing uses of buildings, structures or land,
(c) the alteration, rebuilding or expansion within applicable set-back
requirements of non-conforming buildings (except greenhouses in resi-
dential areas), or (d) the “expansion of land” in certain agricultural non-
conforming uses within such set-back requirements. However, subse-
quent changes in the use or alteration of a non-conforming building or
structure are subject to zoning regulations if a substantial modification
in structure or use results.

G.L. c. JfOA, s. SA, Exemption of Certain Lots From Zoning Ordinances
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and By-Laws. Any lot lawfully laid out by a recorded plan or deed un-
der the subdivision control laws, or any lot shown on a plan endorsed as
not requiring approval under the Subdivision Control Law which complies
with local zoning requirements relative to minimum areas, frontages,
widths, and depths may thereafter be built upon for residential use if
certain conditions specified by this section are met. Such a lot (a) must
have an area of 5,000 square feet or more and a frontage of 50 feet or
more, (b) must be in a district zoned for residential use, and (c) must
conform except as to area frontage, width and depth with the applicable
provisions of the local zoning ordinance or by-law. Any proposed struc-
ture must be located on a lot so as to conform with the minimum require-
ments of front, side and rear yard setbacks in effect at the time of con-
struction.

G.L. c. !fOA, s. 6, Adoption of Ordinances or By-Laws. This lengthy
section spells out in great detail the procedures whereby municipalities
may adopt, amend and repeal zoning ordinances and by-laws and adopt and
amend their zoning maps. Proposals to adopt, amend or repeal such ordi-
nances and by-laws and maps must first be submitted to the planning
board or selectmen (if there be no planning board in a town) for a duly
advertised public hearing, and a report to the city council or town meet-
ing not later than 20 days following such hearing. In cities, a further
public hearing must be afforded by the city council or committee thereof,
for which due advance public notice must be given. When these pro-
cedural requirements have been complied with, the city council or town
meeting may then vote upon the proposal.

O.L. c. IfOA, s. 7, Two-Thirds Majority Requirement. The affirmative
votes of two-thirds of the members of the city council or town meeting are
necessary to the adoption of any change in local zoning ordinances or by-
laws. If in a city 20% or more of the affected property owners object
to a zoning change, its passage requires (a) the unanimous vote of a city
council of less than nine members, (b) a three-fourths majority vote of a
larger city council, or (c) a three-fourths majority vote of a city council
of a commission government city. (Note: G.L. c. 40A does not require a
two-thirds majority vote for the adoption of a zoning ordinance or by-law
in a community having no prior zoning ordinance or by-law.)

G.L. c. JfOA, s. 7A, Effect of Adoption of Zoning Ordinances and By-
Laws Upon Recorded Subdivision Plans and Oother Plans Submitted to the
Planning Board. If a subdivision plan has been submitted to a planning
board and is being processed by it under the Subdivision Control Law at a
time when amendments to the local zoning code are adopted, that plan
shall be governed by the local zoning requirements in effect at the time
of such submission. Old zoning requirements may not apply to such a
preliminary plan for more than seven years after submission. Similar re-
quirements apply to plans in process for recording, except that a three-
year “statute of limitations” prevails.

G.L. c. IfOA, s. 8, Reconsideration of Certain Proposals. —ln a city or
town which accepts this optional section, a proposed zoning change re-
jected both by the local planning board and by the local legislative body
may not be considered again by the local legislative body for two years
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unless earlier reconsideration is subsequently recommended by the plan-
ning board.

G.L. c. 40, s. 9, State Approval. Towns are required by this section and
by G.L. c. 40, s. 32 to submit their zoning by-laws, and amendments there-
to, to the State Attorney General for approval as to compliance with state
law and with applicable constitutional provisions. They take effect upon
such approval, or on the 90th day following such submission if he does not
act.
(Note: —No similar requirement applies to city ordinances.)

G.L. c. 40A, s. 10, Public Utility Buildings, Structures and Land. After
a public hearing, the State Public Utility Commission may exempt property
from local zoning requirements where “necessary for the convenience or
welfare of the public.”

G.L. c. 40, s. 11, Zoning Ordinances and By-Laws Not to Affect Permits
Issued Prior to Notice. —lf construction of a structure begins within six
months following issuance of its building permit, that construction shall
not be affected by changes in zoning ordinances or by-laws adopted dur-
ing that period by the local legislative body.

G.L. c. 40A, s. 12, Withholding of Permits. —State, county and municipal
licensing authorities may not issue permits for any construction or use of
buildings, structures or land in contravention of local zoning ordinances
and by-laws, except as otherwise provided by law.

G.L. c. 40A, s. IS, Appeals. —An appeal may be taken to the local board
of appeals by anyone aggrieved by (a) reason of his inability to obtain a
permit from any state, county or local officer under this chapter, or (b) by
any order or decision of such officer deemed violative of this chapter or lo-
cal ordinances or by-laws adopted thereunder.

G.L. c. 40A, s. 14, Establishment of Board of Appeals. Every local zon-
ing ordinance or by-law must make provision for such a board conforming
to the detailed requirements of this section.

G.L. c. 40A, s. 15, Powers of Board of Appeals. A local board of appeals
shall have the following powers and duties:

(1) To hear and decide appeals taken as provided in Section 13;
(2) To hear and decide applications for special permits and exceptions

as provided in section four upon which such board is required to
pass; and

(3) To authorize upon appeal, or upon petition in cases where a par-
ticular use is sought for which no permit is required, with respect
to a particular parcel of land or to an existing building thereon a
variance from the terms of the applicable zoning ordinance or by-
law where, owing to conditions especially affecting such parcel or
such building but not affecting generally the zoning district in
which it is located, a literal enforcement of the provisions of the
ordinance or by-law would involve substantial hardship, financial
or otherwise to the appellant, and where desirable relief may be
granted without substantial detriment to the public good and with-
nullifying or substantially derogating from the intent or purpose of
such ordinance or by-law, but not otherwise.
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The board may attach conditions to variances so permitted.

G.L. c. !fiA, s. 16, Time for Appeals. Such appeals must be filed by the
aggrieved party with the city or town clerk within 30 days following the
order or decision being appealed, for transmittal to the board of appeals.

G.L. c. JfOA, s. 17, Hearing Procedures. This section regulates, in some
detail, the advertising and holding of hearings on such appeals.

G.L. c. JfOA, s. 18, Proceedings of Board of Appeals. Boards of appeals
may adopt their own rules of procedure, consistent with state laws or
local ordinances and by-laws. The written decision of such a board in re-
spect to any appeal must be made within 90 days following the filing of
the appeal, and must be supported by a statement of the reasons. Other
procedural requirements are specified.

G.L. c. JfOA, s. 19, Same. By unanimous vote of a board of appeals hav-
ing not more than four members, and by vote of all but one of its members
in the instance of a larger board of appeals, the board may, “reverse any
order or decision of any administrative official under this chapter” or
grant a variance from the local zoning ordinance or by-law.

G.L. c. JfOA, s. 20, Reconsideration of Decisions by Board of Appeals.—
If this section is adopted by the city council or town meeting of a com-
munity, no appeal rejected by the local board of appeals may be again
considered on its merits by that board within two years following the
original decision date, except with unanimous consent of the planning
board (or selectmen in towns without a planning board).

G.L. c. JfOA, s. 21, Appeals to Superior Court. —■ Any person aggrieved
by a board of appeals, or any municipal officer or board, may seek judicial
relief by means of a bill in equity filed in the Superior Court within 20
days following the decision complained of. The relevant procedures are
regulated in great detail.

G.L. c. JfOA, s. 22, Same. The Superior Court shall have jurisdiction in
equity to enforce the provisions of this chapter, and of local ordinances or
by-laws adopted thereunder. The State Attorney-General may seek a dec-
laratory judgment in that court concerning the validity of any local zoning
ordinance or by-law.

The Subdivision Control Law enacted in 1936 (c.211), recodified
in 1953 (c.674) and amended many times subsequently, provides
the statutory basis for local regulations governing the subdivision
and resubdivision of land. The following synopsis emphasizes sub-
stantive aspects of the Subdivision Control Law.

Subdivision Control Law

G.L. c. Jfl, s. 81K, Short Title. Sections 81K to 81GG inclusive of Chap-
ter 41 of the General Laws are designated the “Subdivision Control Law.”

G.L. c. Jfl, s. 81L, Definitions. This section defines many key words
and phrases used in the Subdivision Control Law.

The phrase “planning board” is defined to include (a) any boards act-
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ing as such, under Section 81A and (b) boards of survey in communities
which have accepted the Subdivision Control Law or any special law con-
ferring powers of subdivision control.

The word “subdivision” is defined as “the division of a tract of land into
two or more lots and shall include resubdivision, and, when appropriate
to the context, shall relate to the process of subdivision of the land or
territory subdivided.” However, such a division of a tract of land does
not constitute a subdivision if, at the time it is made, every lot within the
tract so divided has frontage on: (a) a public way or way used as such;
(b) a way shown on an approved subdivision plan; or (c) a way existing
when the Subdivision Control Law became effective which, in the opinion
of the local planning board, has sufficient width, grades and construction
to provide for vehicular traffic, municipal services, and buildings. Such
frontage must meet such minima as are required by local ordinances and
by-laws for the erection of buildings on lots there. If no such minima are
prescribed by the locality, such frontage must be at least 20 feet.

G.L. c. Jfl, s. 81M, Legislative State of Purpose. “The subdivision con-
trol law has been enacted for the purpose of protecting the safety, con-
venience and welfare of the inhabitants of the cities and towns in which
it is, or may hereafter be, put in effect by regulating the laying out and
construction of ways in subdivisions providing access to the several lots
therein, but which have not become public ways, and ensuring sanitary
conditions in subdivisions and in proper cases parks and open areas.

“The powers of a planning board and of a board of appeal under the
subdivision control law shall be exercised with due regard for the provi-
sion of adequate access to all of the lots in a subdivision by ways that
will be safe and convenient for travel; for lessening congestion in such
ways and in the adjacent public ways; for reducing danger to life and
limb in the operation of motor vehicles; for securing safety in the case of
fire, flood, panic and other emergencies; for insuring compliance with
the applicable zoning ordinances or by-laws; for securing adequate pro-
vision for water, sewerage, drainage and other requirements where neces-
sary in a subdivision; and for co-ordinating the ways in a subdivision with
each other and with the public ways in the city or town in which it is
located and with the ways in neighboring subdivisions.

“It is the intent of the subdivision control law that any subdivision plan
filed with the planning board shall receive the approval of such board if
said plan conforms to the recommendation of the board of health and
to the reasonable rules and regulations of the planning board pertaining
to subdivisions of land; provided, however, that such board may, when
appropriate, waive, as provided for in . . .

(s. 81R) . . . such portions of
the rules and regulations as is deemed advisable.”

G.L. c. lil, s. 81N, Territory Within Which the Subdivision Control Law
Shall Be Effective. —• The Subdivision Control Law shall be effective in
every community, except Boston, with a planning agency as defined in
Section 81L, unless the city council or town meeting of that community
voted prior to January 1, 1954 not to accept the Subdivision Control Law.
These latter communities may subsequently vote to accept the Subdivi-
sion Control Law.
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G.L. c. Ifl, s. 810, Making of Subdivisions. —No person shall make a sub-
division of any land in a community subject to the Subdivision Control
Law, except in accordance with a subdivision plan approved by the mu-
nicipal planning board. The plan must show the lots into which the land
is to be divided and existing or planned access ways to those lots. The
location and width of ways shown on an approved plan may not be changed
subsequently without planning board approval. However, the number,
shape and size of lots may be altered without further consent of the plan-
ning board, so long as each lot has frontage on an approved way shown
in the plan to the extent required by local ordinances and by-laws, or a
frontage of at least 20 feet if there is no such local requirement.

G.L. c. Jfl, s. 81P, Recording of Certain Subdivisions. This section regu-
lates procedures whereby individuals may obtain planning board endorse-
ment of a “plan of land” not thought subject to the Subdivision Control
Law. If the board rules the plan subject to that statute, the applicant
may appeal this ruling to the local board of appeals.

G.L. c. Jfl, s. 81Q, Rules and Regulations. This section sets out very de-
tailed procedures whereby local planning boards may, after a duly adver-
tised public hearing, adopt and amend “reasonable rules and regulations
relative to subdivision control not inconsistent with the subdivision con-
trol law or with any other provisions of a statute or of any valid ordinance
or by-law of the city or town.”

Copies of these rules and regulations must be filed in the offices of (1)
the planning board, (2) the city or town clerk, (3) the county registry of
deeds, and (4) the recorder of the Land Court. Subdivision plans submit-
ted to a planning board for approval are to be governed by the subdivi-
sion rules and regulations in effect at the time of that submission.

Subdivision rules and regulations may cover the following requirements:
(1) the form, content and number of copies of plans submitted; (2) proced-
ures for submitting plans, and for their approval; (3) the location, con-
struction, width and grades of proposed ways; (4) the Installation of water,
sewerage, gas and electrical utilities; and (5) turnabouts for ways which
do not connect with other ways.

No rule or regulation aforesaid may; (1) require referral of a subdivi-
sion plan to another agency for approval prior to its submission to the
planning board; (2) regulate the size, shape, width, frontage or use of lots,
or of buildings which may be constructed thereon, except insofar as it may
require compliance with local zoning ordinances and by-laws; or (3) re-
quire, as a condition for approval of a subdivision plan, that any land within
the subdivision be dedicated to public use, or conveyed or released to the
state or county or municipal government for any public purpose, without
just compensation to the owner.

G.L. c. Ifl, s. SIR, Waiver of Compliance With Subdivision Control Rules
and Regulations. A planning board may waive the strict application of
these rules and regulations when it deems this “in the public interest and
not inconsistent with the intent and purpose” of the Subdivision Control
Law.

G.L. c. Ifl, s. 81S, Preliminary Plans. Before submitting a final, defi-
nitive plan of a subdivision, any person may first submit to the planning
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board and board of health a “preliminary plan” for review by them. With-
in 60 days following such submission, these boards must inform the peti-
tioner of their approval with suggested modifications, or disapproval, of his
plan.

G.L. c. 41, s. 8IT, Public Hearings on Plans. Upon submitting either a
preliminary or a definitive subdivision plan to the planning board, a per-
son must supply certain information in connection therewith to the city or
town clerk. Only after a duly advertised public hearing, may the plan-
ning board approve, modify and approve, or disapprove the plan.

G.L. c. 41, s. 81U, Approval, Modification, and Disapproval of Plans. —

When a definitive subdivision plan is submitted to the planning board, the
applicant must at the same time file a copy thereof with the local board
of public health or other agency performing like functions. Within 45
days thereafter, the public health agency must report in writing to the
planning board, its approval or disapproval of the plan on public health
grounds. If no report is submitted by the public health agency, the plan
shall be deemed approved by it.

Thereafter, the planning board shall approve, modify and approve, or
disapprove the definitive subdivision plan. The reasons for such modifi-
cations or disapproval must be stated in detail in the board’s decision. Be-
fore approving the plan, the planning board may require reasonable sites for
park, playground, recreational, and open spaces to be included which may
not be built upon for three years without the board’s approval. The plan-
ning board must also obtain from the applicant security for his compli-
ance with requirements re the construction of ways and the installation of
utilities.

If the planning board fails to take final action or to file with the city or
town clerk a certificate of its decision within 60 days following submis-
sion to it of the subdivision plan, the plan shall be deemed approved unless
a further extension of time is agreed upon at the request of the applicant.

G. L. c. J/l, s. 81V, Final Approval of Plan. Further procedures are
specified on this score.

G.L. c. Ifl, s. 81W, Modification and Amendment of the Approval of a
Plan. —■ Subject to certain procedures, a planning board may modify,
amend or rescind its approval of a subdivision plan, or require a change in
a plan as a condition of continued status as an approved plan.

G.L. c. lil, s. SIX, Duties of Registers of Deeds and Other Officials as to
Plans of Land. Administrative duties of these officials are regulated by
this section in some detail.

G.L. c. lil, s. 81Y, Public Ways and Utilities. —ln a community subject
to the Subdivision Control Law, no public way may be laid out, accepted
or constructed, and no municipal service or improvement constructed in a
way within a subdivision, unless (a) that way appears on an approved
subdivision plan or (b) such action has been approved by a two-thirds
affirmative majority vote of the city council or town meeting. (.Note: G.L.
c. 41, s. 18E prohibits such ways and utilities outside of subdivisions unless
they conform with the official map of the city or town.)

Building permits in such a city or town may not be issued for con-
struction in a subdivision unless (a) that construction conforms to the
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subdivision plan, or (b) certain requirements of that plan are waived by
the planning board or local board of appeals.

Ten local taxpayers, or the planning board, may petition the Superior
Court for the enforcement of this section.

G.L. c. Jfl, s. 81Z, Board of Appeals. This section governs the establish-
ment, appointment and organization of local boards of appeals.

G.L. c. Jfl, s. 81AA, Meetings and Hearings of Board of Appeals. Rele-
vant procedural requirements are prescribed.

G.L. c. 41, s. 8188, Appeals to Courts. Procedures are established
whereby aggrieved parties may appeal to the Superior Court from any
decision or failure to act of a planning board, board of appeals, or other
municipal officer, in connection with the Subdivision Control Law. (Note:
—• Other procedures for judicial relief are also afforded by G.L. c. 185,
s. 1; c. 231A, s. 1; and c. 240, s. 14A).

G.L. c. 41, s. 81CC, Entry Upon Land. Planning boards and their agents
may enter upon any lands for the purpose of carrying out the Subdivi-
sion Control Law.

G.L. c. Jfl, s. 81DD, Limitations of Subdivision Control Law. The Sub-
division Control Law shall not abridge the powers of the city council, of
the selectmen, or any other municipal officer, in regard to public ways in
any manner except as herein provided. Action under such laws shall not
render a city or town liable for damages. However, any person injured
in his property by reason of certain actions under the Subdivision Control
Law may recover the damages so caused.

G.L. c. Jfl, s. 81EE, Certain Filings With County Registries of Deeds.
This section requires certain reports and statements to be filed with such
registries by local officials in connection with the Subdivision Control
Law.

G.L. c. Jfl, s. 81FF, Effect of Subdivision Control Law on Subdivision
Flam. This is a transitional provision governing the status of subdivi-
sion plans recorded prior to the effective date of that law in the com-
munities brought under its provisions in 1953.

G.L. c. Jfl, s. 81GG, Severability.—lf any provision of the Subdivision
Control Law is held to be unconstitutional, the validity of the remaining
sections shall be unaffected.

Under the general Historic Districts Act, a municipality may,
by a two-thirds vote of its city council or town meeting, adopt
ordinances or by-laws establishing one or more historic districts
G.L. c. 40C, s. 3). Such districts may be created only

Historic Districts Act

Purposes and Constitutional Bases

... to promote the educational, cultural, economic and general wel-
fare of the public through the preservation and protection of buildings,
sites and districts of historic interest, through the maintenance of such
as landmarks in the history of architecture, of the commonwealth and of
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the nation, and through the development of appropriate settings for such
buildings, places and districts (G.L. c. 40C, s. 2).

The general Historic Districts Act, similar special laws, and
local regulations thereunder, derive their authority not only from
state constitutional provisions relative to zoning, but also from a
state constitutional amendment of 1918 which stipulates that

The preservation and maintenance of ancient landmarks and other prop-
erty of antiquarian interest is a public use, and the commonwealth and
the cities and towns therein may, upon payment of just compensation,
take such property or any interest therein under such regulations as the
general court may prescribe (Const. Amend. Art. LI).

An historic district may be established only following an inves-
tigation and report by an historic districts study committee created
by the city council or board of selectmen (G.L. c. 40C, s. 3). Upon
designation by ordinance or by-law of any portion of the com-
munity as an historic district, the city or town must establish
an historic districts commission constituted in the manner out-
lined in Chapter II of this report, to administer such districts
(G.L. c. 40C, s. 4). Any subsequent proposals to amend historic
district ordinances or by-laws of the community must be submitted
to the commission for study and a report, before final action may
be taken thereon by the city council or town meeting (G.L. c.
40C, s. 3). The commission may adopt rules and regulations not
inconsistent with the Historic Districts Act and local ordinances
or by-laws made thereunder (G.L. c. 40C, s. 4).

Statutory Standards Governing Controls hy Districts
Anyone who wished to erect, reconstruct, alter, restore, move or

demolish any structure within the district, or who wishes to erect
or display on any building or lot therein a sign, light, fence, wall
or other appurtenant fixture must obtain a “certificate of appro-
priateness” from the commission (G.L. c. 40C, s. 5). In reviewing
an application for such a certificate, the commission must consider:

1. The appropriateness of proposed exterior features of build-
ings, structures, appurtenant fixtures, lot locations, and the removal
or demolition of any building or structure involved, wherever they
are subject to public view;

Creation of Historic Districts
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2. The purposes of the Historic Districts Act;
3. The architectural and historical value and significance, architectural

style, general design, texture, material and color of the building,
structure and appurtenant fixtures in question, in relation to sur-
rounding properties; and

4. The position of the building or structure in relation to public ways
and other buildings or structures (G.L. c. 40C, s. 6).

The Historic Districts Act does not require such certificates of
appropriateness for ordinary maintenance or repair work, or for
changes or demolition of structures ordered by governmental agen-
cies (G.L. c. 40C, s. 8).

The statute requires the historic district commission to hold
duly advertised public hearings upon applications for certificates
of appropriateness, and to make formal findings and a report
thereon. In simplified form, these procedures resemble those which
planning boards must follow. The commission may waive certain
requirements of the historic district zone, where the application
involves a “substantial” financial or other hardship to the ap-
plicant but no “substantial detriment” to the public welfare or
“substantial derogation” from the intent of the Historic Districts
Act. Applicants aggrieved by a determination of the commission
may seek judicial relief through an equity proceeding before the
Superior Court (G.L. c. 40C, ss. 7-10).

Of the 16 communities having historic districts, four have avail-
ed themselves of the foregoing General Law (c. 40C) ; 3 one has
created such a district under the Zoning Enabling Act (G.L. c.
40A) ; 2 and 11 through special legislation. 3 The latter special
laws fix specific district boundaries and they are less flexible
than the general enabling statute which leaves such boundaries
to local determination via ordinances and by-laws. Such fixed

Special Laws

1 Cambridge, Groton, Sandwich and Wayland
2 Falmouth.

Bedford (Acts of 1964, c. 118), Boston (Acts of 1955, c. 616; 1963, c. 622).
Chatham (Acts of 1965, c. 48), Concord (Acts of 1960, c. 345), Hingham (Acts
of 1966, c. 502), Lexington (Acts of 1956, c. 447; 1958, c. 185), Marblehead
(Acts of 1965, c. 101), Nantucket (Acts of 1955, c. 601; 1961, c. 144), Peter-
sham (Acts of 1966, c. 211), Sudbury (Acts of 1963, c. 40), and Yarmouth
(Acts of 1965, c. 694).
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“special law” boundaries may be altered only by local action
under the Home Rule Amendment to the State Constitution
(Amend. Art. 11, s. 9), or by the passage of additional special
laws by the General Court on application of the communities con-
cerned (Const. Amend. Art. 11, s. 8).

The Constitution of 1780 accepted the system of county govern-
ment then existing, and requires implicity that some form of
county government be maintained by the state. Certain county
offices and duties, mostly of a judicial nature, are “frozen” into
the Constitution. However, the fundamental law does not specify
the number or boundaries of counties, and otherwise leaves to
state legislative discretion the role which county government is
to play.

The recently-ratified Home Rule Amendment of 1966, while
granting specific charter-making powers to municipalities, does
not designate particular governmental functions as “municipal”
powers (Const. Amend. Art. LXXXIX, revising Const. Amend.
Art. II). Instead, it preserves the power of the General Court to
determine, by statute, whether any function shall be administered
at the municipal, regional or state levels of government (Const.
Amend. Art. 11, ss. 1, 2 and 6). In addition, the Home Rule
Amendment stipulates that the General Court may by general or
special law

. . . erect and constitute metropolitan or regional entities, embracing
any two or more cities or towns, or established with other than existing
city or town boundaries, for —any general or special public purpose or
purposes, and grant to these entities such powers, privileges and im-
munities as the general court shall deem necessary or expedient for the
regulation and government thereof (Const. Amend. Art. 11, s. 8).

CHAPTER IV. COUNTY AND REGIONAL PLANNING
IN MASSACHUSETTS

Constitutional Background 1

1 See also Mass. Legislative Research Council reports relative to: (a) County
Government in Massachusetts, House, No. 3131 of 1963, 167 pp.; (b) Munici-
pal Home Rule. Senate, No. 950 of 1965, 135 pp.
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While the Home Rule Amendment grants no charter-making or
other “home rule” powers to local government units other than
municipalities, it may be construed to authorize the General Court
to confer by statute similar powers on the electorates and gov-
ernments of counties, “metropolitan” districts, and other regional
entities. Such action has not yet been taken by the General Court.

The Constitution does not limit the exercise of zoning powers
to any governmental level, saying only that “the general court
shall have power to limit buildings according to their use or
construction to specified districts of cities and towns.” (Const.
Amend. Art. LX). Hence, the General Court is free to vest such
power in counties as is done in other states, or in “metropolitan”
or other regional governments indicated by the Home Rule Amend-
ment, or in a state agency such as is done in South Africa.
Or it may provide for some sharing of zoning authority among
two or more of these local, regional, or state entities.

Currently, Massachusetts is divided into 14 counties, of which
one is entirely urban (Suffolk), five are mostly urban and subur-
ban (Bristol, Essex, Middlesex, Norfolk and Plymouth), four are
primarily rural or are non-urban seashore counties (Barnstable,
Dukes, Franklin and Nantucket), and two include territory nearly
equally divided between urban and suburban communities on one
hand, and rural communities on the other (Hampden and Worces-
ter).

Aside from certain judicial offices required by the Constitution,
the governmental structure of 11 of the 14 counties is regulated
primarily by the General Laws, while special law structures are
in effect for the two “municipal-counties” of Nantucket and Suf-
folk. Massachusetts counties do not possess charters, as do many
counties in states outside of New England.

The 14 Massachusetts counties possess no legislative power or

County Government in Massachusetts 1

General Aspects

1 Mass. Legislative Research Council, County Government in Massachusetts
House, No. 3131 of 1963, 167 pp., Chapter 11, “History and Description of
Massachusetts Counties,” at pp. 20-32.
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legislative body comparable to the town meeting or city councils
and boards of aldermen in municipal government. Such limited
central control as does exist is based wholly on the General Court
which annually enacts the budgets of 12 of the 14 counties, auth-
orizes all county capital outlay, and regulates the number and
types of county agencies and activities. The budgets of the two
“municipal-county” governments of Nantucket and Suffolk are pro-
vided for the most part by the Nantucket Town Meeting and the
Boston City Council, respectively.

The most important of the county “executive” agencies is the
board of county commissioners which prepares a county budget
for submission to the General Court, and which has full or partial
charge of certain county activities and departments. In 12 of the
14 counties, this board consists of three county commissioners
elected for four-year terms. In the county of Nantucket, which is
also a town, the board of selectmen serve as county commission-
ers. In Suffolk County the duties of county commissioners fall
mainly on the mayor and city council of Boston, while some
responsibilities are borne by the city councils of Chelsea and
Revere and by the board of selectmen of the Town of Winthrop.

County Government Activities
It is difficult to indicate the varied nature of county activities

throughout Massachusets as a whole. Although authorizing legisla-
tion to conduct given functions may be in effect across the board,
these functions are not necessarily developed to the same extent
in all counties. Furthermore, individual counties provide certain
services by special statutory authorization beyond the requirements
of general law.

In summary, county functions and activities in Massachusetts
may be distributed among the following eleven headings;

(1) The maintenance and operation of courts.
(2) The administration of county jails and houses of correction by the

county sheriffs.
(3) Other court-related activities, including those of district attor-

neys, medical examiners, masters in chancery, public administra-
tors, registries of deeds, registries of probate, and county law libra-
ries.

(4) County public health functions, including general and chronic dis-
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ease hospitals, county health and nursing departments, and related
activities.

(5) County educational institutions, including agricultural schools and
training (reform) schools.

(6)county agricultural and forestry functions, including reclamation.
(7) County parks and recreational services.
t8) County public works functions re highways, bridges, waterways,

dams, airports, and public buildings.
(9) County planning programs.

(10) The promotional advertising of county industrial, recreational and
other economic advantages.

(11) Miscellaneous duties relative to elections, tax appeals, and the public
employees retirement laws.

Limitations on Counties as Regional Government Units
A number of factors have militated against the utilization of

Massachusetts counties as effective vehicles of regional government.
First of all, most of the 14 counties lack boundaries which em-

brace in a rational way regions reflecting modern economic, pub-
lic service, population and urban conditions. The Boston metropoli-
tan area is partitioned among six counties (Suffolk, Essex, Mid-
dlesex, Norfolk, Bristol and Plymouth), The Merrimac River Val-
ley is divided between Essex and Middlesex counties and the Con-
necticut Valley is partitioned by the three counties of Franklin,
Hampshire and Hampden. One county Norfolk has two
outlying exclaves (Brookline and Cohasset) which cause it to re-
semble a medieval European principality.

Secondly, Massachusetts citizens have looked traditionally to
towns and cities rather than to cities and counties for most
of their local services. They have hesitated in many areas of the
state to accord counties any significant regional local government
role if any diminution of cherished municipal authority would re-
sult.

Accordingly, the General Court has preferred to seek regional
solutions through state agencies such as the Metropolitan Dis-
trict Commission, special purpose public “authorities” and regional
planning districts.

County Planning Power and Agencies
Planning Aspects of County Public Works Functions

Planning responsibilities of a rudimentary sort have been implicit
in the statutory authority and dutes of Massachusets counties, in
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respect to such public works as (1) highways and bridges, (2)
waterways and dams, (3) county public buildings, and (4) airports.
Most of these public works functions were acquired prior to the
early Nineteenth Century when counties embraced more logical
regional areas than they do today, and when the scope of state
government activity was much less.

In the highway field, county governments serve a dual function
(a) as taxing and cost-sharing units for the financing of highway
construction and maintenance programs in cooperation with the
state and municipal governments, and (b) as instrumentalities for
the administration and enforcement of certain statutory require-
ments governing the laying out, construction, alteration, main-
tenance and discontinuance of highways and related bridges.

The county commissioners act largely as ministerial “middle-
men” between the state and municipalities of the county in ne-
gotiating for the construction and improvement of inter-municipal
roads. They may petition the State Department of Public Works
to lay out or take over a way as a state or county highway
(G.L. c. 81, ss. 4, 24-25). The county commissioners may also
lay out, alter, relocate, repair or discontinue county roads and
certain municipal roads (G.L. c. 82, ss. 1-15, 17, 26-32A, 38; c. 90,
s. 34). The actual construction and maintenance work is per-
formed by the State Department of Public Works and by municipal
highway agencies or contractors employed by them, and not by
the counties. The county share of the related cost is paid by the
county itself.

Counties also have statutory waterways duties with respect to
(a) shore protection, (b) the construction and regulation of dams
and reservoirs, (c) protecting public access to great ponds, l (d)
the laying out, construction,acceptance and discontinuance of pub-
lic landings, and (e) the regulation of ferry service (G.L. c.
c. 88, ss. 1-2, 6-7, 15-18; c. 91, ss. 29, 32 and 35; c. 253, ss. 33-38,
44-50). All county share protection work is performed by the
State Department of Public Works.

The county commissioners are responsible for construction of

A pond having an area in excess of ten acres (G.L. c. 91, s. 35). There are 468
such ponds in Massachusetts.
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county buildings, as authorized by county capital outlay acts of
the General Court. And with the approval of the Massachusetts
Aeronautics Commission, counties may acquire and construct coun-
ty airports (G.L. c. 90, ss. 35, 398-39G).

To assist them in these public works functions, at least five
of the 14 counties employ a county engineer who is appointed by
the county commissioners (Berkshire, Essex, Middlesex, Norfolk
and Worcester). The county engineer is aided by a small staff,
or by contractual personnel, and devotes his attention primarily
to survey work, inspections, the preparation of road layouts, and
administrative tasks. In the absence of a separate planning agency
for his county, he is the planning officer of the county insofar
as it can be said to have one.

Traditionally, county public works have been authorized and lo-
cated on the basis of evident urgency and political negotiation
rather than according to a county “plan” in the modern profession-
al sense. The State Department of Public Works, and other
state agencies concerned with particular county projects, have
endeavored to provide professional guidance to counties with a
view to achieving some rational integration of county and state
facilities. Additional assistance has now become available to coun-
ties through county planning agencies and regional planning dis-
tricts, discussed below, which have been authorized by the Gen-
eral Court since 1953.

County Planning Agencies
The General Laws of Massachusetts do not vest counties with

planning or zoning functions other than the above-described im-
plicit power to plan county public works. However, by special
law, certain regional planning powers primarily of a research
and advisory character have been accorded to the three counties
of Barnstable, Dukes and Franklin. Substantive zoning powers
remain pretty much the exclusive preserve of the 39 cities and 312
towns, save for a form of specialized zoning authority afforded by
statute to the State Department of Natural Resources for the pres-
ervation of certain inland flood plains and wetlands (G.L. c. 131, s.
117C).

Barnstable County. In a series of steps initiated in 1953, Barn-
stable County pioneered the formation of county-oriented regional
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planning agencies, in an effort to serve its 15 constituent Cape Cod
towns, most of which have rather small year-round resident popula-
tions and very modest financial resources.

Initially, the county obtained the passage of a special act in
1953 (c. 214) which empowered the county commissioners to ap-
point an unpaid three-member county beach commission with auth-
ority (a) to assist governmental and private organizations in meet-
ing the recreational needs of the county, and (b) to recommend
measures relative to “the recreational needs, beaches, shore ero-
sion and protection and harbor improvement and protection” work
in the county. Subsequently, two special statutes authorized the
county commissioners to spend not more than $25,000 annually
(as appropriated by the Legislature) for “the purpose of pro-
tecting the interests of said county and to provide for land use
planning and the economic development thereof” (Acts of 1960,
c. 697; 1961, c. 189).

Most recently, broad countywide regional planning was authorized
by a statute of 1965 (c. 453) which created the Cape Cod Plan-
ning and Economic Development Commission to serve a district
embracing all 15 towns of Barnstable County. This commission
consists of (a) the three county commissioners, plus (b) one un-
paid member and one alternate member named for three-year
terms by each constituent town board of selectmen. The com-
mission elects its own chairmen and other officers, and may em-
ploy its own staff and consultants. It may make its own rules
and regulations, in support of its statutory mandate which

shall include tout not be limited to the conduct of research into in-
dustrial, business, economic, land and water use, conservation, and recrea-
tional conditions .

. . (It) . .
. shall seek to coordinate the activities of of-

ficial and unofficial bodies organized for said purposes, and may prepare
. .

. and distribute reports . .
. (Acts of 1965, c. 453, s. 1).

The commission is authorized by its enabling law to spend not
more than $50,000 annually ($39,218 was appropriated by the 1967
Legislature), and it may accept and spend voluntary contributions
from public and private sources. In 1967, the commission employed
a single professional planner.

Dukes County. This county, consisting of the seven towns on
Martha’s Vineyard and the Elizabeth Islands, has an unpaid Plan-
ning and Economic Development Commission composed of (a)
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the three county commissioners, (b) the chairman of the board of
selectmen of each member town or his designee, and (c) six
persons appointed for three-year terms by the foregoing county
commissioners and selectmen. The commission elects its own
chairman and other officers, may make its own regulations, and
may hire its own staff and consultants (it employed one such
expert in 1967). It is authorized to spend up to $12,500 in 1968,
and may accept voluntary public and private contributions in ad-
dition thereto (Acts of 1966, c. 690, ss. 1 and 4).

By statute, the commission is responsible for preparing com-
prehensive plans for the “physical, social and economic develop-
ment of said county, which shall be advisory only.” These plans
must cover, among other matters, such aspects as natural re-
sources, land utilization, economic development, recreation, con-
servation, transportation, and population characteristics (Acts, of
1966, c. 690, s. 2).

Franklin County. A county planning department has been estab-
lished in Franklin County under authority of a 1963 special act
(c. 425) which permits the county commissioners to spend not
more than $20,000 annually (as appropriated by the Legislature)
for “land use planning and the economic development” of their
county. That appropriation totaled $13,434 in 1967. As in the
instances of Barnstable and Dukes Counties, Franklin County
authorities may accept voluntary contributions from both public
and private sources in aid of this work.

The county commissioners have employed a professional county
planner, who is aided by consultants if required.

Aside from the Cape Cod Planning and Economic Development
Commission, the Dukes County Planning and Economic Develop-
ment Commission, and the Franklin County Planning Department,
the laws of Massachusetts also authorize a regional planning ap-
proach on three bases independent of county government. These
bases include regional planning districts created under (a) the
general Regional Planning Law of 1955 (G.L. c. 40B), (b) the
Metropolitan Planning Council Act of 1963 (G.L. c. 6, ss. 109-114),

Other Regional Planning Agencies
Types and Number of Agencies
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and (c) special statutes. In common, these regional planning agen-
cies perform research and advisory functions, and do not have any
power of approval over the plans, zoning ordinances and by-laws
or subdivision control regulations, of communities belonging to their
regional planning districts.

In order of their creation, eight such “non-county” regional
planning agencies had been organized by the end of 1967 as
follows:

Regional 1967
Planning Year Statutory Member Agency

Commissions Established Basts Communities Staff
Southeastern

Massachusetts 1957 G.L. c. 408 21 3
Central Merrimack

Valley 1959 G.L. c 408 7 1
Lower Pioneer

Valley 1962 G.L. c. 408 31 5
Greater Lowell Area 1963 G.L. c. 408 9 1
Central

Massachusetts 1963 G.L. c. 408 32 5
Metropolitan Area

Planning Council 1963 G.L. c. ss. 109-114 87 25
Berkshire 1966 G.L. c. 408 18 0
Old Colony Planning

Council 1967 Acts 1967, c. 332 9 0
As 1967 ended, efforts were also being made to form a ninth

regional planning agency for an 18-community area in the north-
ern sections of Worcester and Middlesex counties (the Montachu-
setts Regional Planning District).

The accompanying map indicates the three existing county plan-
ning districts, the eight “non-county” regional planning districts
existing in 1967, and the contemplated Montachusetts district.

Regional Planning Law of 1955
This general enabling law, authorizing the formation of regional

planning districts on the initiative of local communities acting
voluntarily together, was enacted by the 1955 General Court (c.
374) and, as Chapter 408 of the General Laws, has been amended
many times since. Its stated purpose is “to permit a city or town
to plan jointly with cities or towns to promote with the greatest
efficiency and economy the coordinated and orderly development
of the areas within their jurisdictions and the general welfare
and prosperity of their citizens” (G.L. c. 408, s. 2). The Planning
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Division of the State Department of Commerce and Development,
which serves as the state agency through which federal grants-in-
aid for local planning are funnelled, supervises local action under
this statute.

By vote of their local legislative bodies, any group of municipal-
ities may vote to form a regional planning district, which con-
stitutes a “public body corporate.” By a two-thirds vote of the
representatives of the member communities, other cities and towns
may be admitted to the district on request of their city council
or town meeting. However, the formation of such districts is
subject to the approval of the Planning Division of the State
Department of Commerce and Development which has the duty
of determining whether the proposed regional area will be “effec-
tive” for regional planning purposes (G.L. c. 408, s. 3).

Each regional planning district is administered by a district
planning commission consisting of one member of the planning
board of each constituent municipality. If a member town has no
planning board, its selectmen must appoint a member to sit on
the district planning commission. Alternatively, a community may
arrange to have its representative on the commission named by the
mayor with city council approval, or by the city manager, or by
the board of selectmen, rather than by the local planning board.
In any event, all their local appointments are made annually.
The commission is empowered to elect its own officers and to em-
ploy staff and consultants (G.L. c. 408, s. 4).

Regional district planning commissions are required to make
studies of the resources, possibilities and needs of their planning
regions, and to “prepare a comprehensive or study plan of such
district” or portions thereof as they deem advisable. They must
make recommendations for the physical, social and economic im-
provement of their districts which concern, among other matters,
existing and proposed highways, public places, bridges, tunnels,
parks, recreation sites, public buildings and structures, land use
areas, building and zoning districts, pier head and bulkhead lines,
waterways, the routes of common carriers, the locations of water,
sewer and other public utilities, and “other pertinent features.”
These plans take effect and may be amended, by majority vote
of the district planning commission. However, such plans and
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recommendations “shall be advisory only.” (G.L. c. 408, s. 5).
The district planning commissions must assist the planning

agencies of the member communities of the regional planning
district, and must report annually to the city councils and town
meetings of such communities (G.L. c. 408, S. 5). Such com-
missions may also enter into agreements with the State Water
Resources Commission for the conducting of water favorability
studies (G.L. c. 408, s. SA). On its request, state and municipal
agencies must make available to such a district planning commis-
sion whatever information they possess pertaining to the com-
mission’s territory (G.L. c. 408, s. 6). A district planning com-
mission may also contract with the federal government and with
municipality of the district for the performance of planning
studies and services (G.L. c. 408, s. 7).

Annually in December, each district planning commission must
establish its budget for the upcoming calendar fiscal year and
determine on a per capita of population basis the share to be
assessed on its member cities and towns. However, no community
may be assessed at a per capita rate in excess of that ceiling
which its city council or town meeting may fix when the com-
munity elects to join the district. A district planning commission
may borrow in anticipation of annual revenue to an amount not
exceeding such revenue. It may also accept governmental and pri-
vate grants, gifts and contributions in aid of its work (G.L. c.
408, ss. 7-8; c. 44, s. 28B).

The Metropolitan Area Planning Council Act of 1963 (c. 668)
developed from a report by a special legislative study commis-
sion of 1953 which stressed in these terms the need for a new
type of regional planning agency for the Boston area.

“There are many problems which cannot be met on the municipal level,
and require neighboring communities to join together in cooperative effort
to solve them. Regional planning is merely the joining together of cities
and towns which have mutual problems for the purpose of seeking an an-
swer which benefits all to the greatest degree. Regional planning is the
finding of a commonly acceptable solution to a problem; it is not carrying
out the solution.

Metropolitan Area Planning Council

The growth of metropolitan districts has been extraordinary since World
War 11. The automobile primarily has been responsible for the movement
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outward from the cities into the smaller communities, and it has also cre-
ated many of the problems which now plague municipal governments. Core
cities have been losing their population to their neighboring communities
at an alarming pace, alarming both from the point of view of the parent
cities and of the mushrooming “bedroom” communities on their peripheries.
With the shift in population, the day when a city could be a whole unto it-
self, and ignore its neighbors, has passed. With the flattening out of the
population has come a greater and greater inter-dependence of the various
segments which make up the metropolitan areas such as that centered
in Boston .

. .”1

Subsequently, to meet these needs, the General Court created
the Metropolitan Area Planning Council (MAPC) as one of the state
agencies serving directly under the Governor and Executive Coun-
cil (G.L. c. 6, s. 17). The MAPC is empowered and directed to

(1) Conduct such research and compile such data, maps, charts and
tables as may be helpful or necessary to improve the physical, social
and economic conditions of the Metropolitan Planning District
(G.L. c. 6, s. 110).

(2) Prepare and revise comprehensive plans “for the physical, social and
economic improvement of the district, or parts thereof, with respect
to the optimum use of the land areas in the district, and the most
efficient provisions for the utilities serving these areas.” (G.L. c.
s. 110).

(3) Approve or disapprove, by majority vote, such of the above plans as
may be laid before it, such approval or disapproval or any recom-
mendation of the Council to be advisory only (G.L. c. s. 110).

(4) Cooperate with, and assist, member municipalities of the district in
their planning activities (G.L. c. 6, s. 110).

(5) Enter into contracts with federal, state or other public or private
authorities for regional planning projects (G.L. c. 6, s. 114).

The MAPC administers a Metropolitan Area Planning District
which embraces 87 member communities of which (a) 82 are
included specifically by statute, and (b) five (indicated by asterisks
below) joined voluntarily by vote of their city councils or town
meetings, with the consent of the MAPC (G.L. c. 6, s. Ill):

Hence, MAPC powers parallel those granted to regional plan-
ning districts created under the general enabling law described
above.

1 Mass. Special Commission on Metropolitan, Report, Senate, No. 770 of 1958,
17 pp. at pp. 5-6.
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Acton* Framingham Millis SOMERVILLE
Arlington GLOUCESTER Milton Stoneham
Ashland Hamilton Nahant Stoughton
Bedford Hanover Natick Stow
Belmont Hingham Needham Sudbury

BEVERLY Holbrook NEWTON Swampscott
Bolton * Hull Norfolk Topsfield
BOSTON Ipswich* No. Reading Wakefield
Braintree Lexington Norwell Walpole
BROCKTON Lincoln Norwood WALTHAM

Brookline LYNN PEABODY Watertown
Burlington Lynnfield Pembroke Wayland
CAMBRIDGE MALDEN QUINCY Wellesley
Canton Manchester Randolph Wenham
CHELSEA Marblehead Reading Weston

Cohasset MARLBOROUGH* REVERE Westwood
Concord Marshfield Rockland Weymouth
Danvers Maynard* SALEM Wilmington
DEDHAM Medfield Saugus Winchester
Dover MEDFORD Scituate Winthrop
Duxbury MELROSE Sharon WOBURN
EVERETT Middleton Sherborn

Note: Cities are designated by upper case type.

The MAPC itself consists of (a) one representative from each
member community named by the mayor, manager or selectmen
thereof, (b) 21 appointees of the Governor, and (c) the heads
of ten agencies or their designees serving ex officiis.1 Appointed
members serve for three-year terms. The council elects annually
its officers. It also elects annually a 20-member executive com-
mittee (five city members, five town members, five governor’s
appointees, and five members ex officiis)2 which appoints a pro-
fessionally-qualified executive director who is responsible for pro-
posing an annual budget to the full council. With the approval of

i Mass. Bay Transportation Authority, Mass. Port Authority, Mass. Turnpike
Authority, State Dept, of Public Safety, Metropolitan District Commission,
State Department of Public Works, State Department of Commerce and
Development, State Department of Natural Resources, Boston City Public
Works Department and the Boston Redevelopment Authority.

2 These 20 members include the president, secretary and treasurer of the
MAPC.
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the executive committee, the executive director may hire and re-
move staff members and consultants. Council costs, appropriated
by the General Court, are assessed on member communities on
a per capita population basis at a rate not to exceed 5c (G.L. c.
6, ss. 109, ss. 113-114).

The Old Colony Planning Council and District is the only “non-
county” regional planning district created by a special law (Acts of
1967, c. 332). The statutory membership of this district includes
the City of Brockton and its eight suburban Towns of Abington,
Avon, Bridgewater, East Bridgewater, Easton, Hanson, West
Bridgewater and Whitman; by vote of the council, other municipal-
ities may join the district on application of their city councils
or town meetings.

The Old Colony Planning Council consists of one representative
from each member municipality who is named for a three-year
term by the mayor or, in a town, by concurrent vote of the
selectmen and planning board.

The powers of the council are essentially similar to those con-
ferred on the MAPC. However, the Old Colony Planning Council
may establish an annual budget which does not result in a per
capita assessment in excess of 20c upon member municipalities.

In the exercise of its police powers under the State Constitu-
tion, 1 the General Court has enacted both general and special
statutes regulating various aspects of building construction and
conferring other building regulatory powers upon state and local
agencies and on municipal legislative bodies. The principal general

Special Law Regional Planning Agencies

CHAPTER V. LOCAL BUILDING CODES IN MASSACHUSETTS

General Background

1 Mass. Constitution, Part 11, c. I, Ant. IV; Salem vs. Maynes, 123 Mass. 372
(1877), Welch vs. Swasey, 214 U.S. 91 (1907), Commonwealth vs. Hayden,
211 Mass. 296 (1912), Goldstein vs. Conner, 212 Mass. 57 (1912), Common-
wealth vs. Atlas, 244 Mass. 78 (1923), and Inspector of Buildings of the Town
of Falmouth vs. General Outdoor Advertising Co., 264 Mass. 85 (1928).
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statutory provisions are to be found in eight chapters of the Gen-
eral Laws relating to the ordinance and by-law making powers
of municipalities (c. 40, s. 21), the public health (c.lll), plumbing
(c.142), the inspection and regulation of buildings (c.143), tene-
ments in cities (c.144), tenements in towns (c.145), the inspection
and regulation of boilers (c.146), and fire prevention (c.148).

Within the past few decades the General Court has endeavored
to promote a degree of statewide uniformity in building and related
regulations by authorizing various boards of the State Departments
of Public Health, Public Safety and Public Utilities to promul-
gate uniform codes. These codes, described later in this chapter,
have the effect of minimum standards below which communities
may not fall in formulating their own rules.

The responsibility for enforcing these regulations, through in-
spections and the issuance or denial of permits, is also divided
among many authorities, with judicial relief being available to
persons aggrieved by the decisions of those authorities. Local build-
ing ordinances, by-laws and regulations are usually enforced by
local inspection officers under the control of the mayor or board
of selectmen. Certain statutory provisions are enforced by both
local and state inspectors. And regulations made by state boards
and departments, together with certain statutory standards, are
enforced by state inspection personnel, notably from the State
Departments of Public Safety and of Public Health. The adoption
and amendment of regulations by state agencies is controlled by
the State Administrative Procedure Act (G.L. c. 30A) which also
provides judicial relief procedures for aggrieved parties.

Building regulations in the City of Boston are governed by spe-
cial acts of the Legislature more than they are by the General
Laws. These special acts contain many provisions which are left
to local determination by ordinance or by-law elsewhere (see
Acts of 1907, c. 550, et al).

Most state and local building regulations applicable to single
family, two-family and three-family residences fall within the pur-
view of local building, wiring and plumbing inspectors. State in-
spectional officials normally become involved only where larger
types of structures are concerned.
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Under general statutory authority, a city by ordinance and a
town by by-laws adopted in conformity with its municipal charter
may regulate buildings and structures for the purposes of “the
prevention of fire and the preservation of life, health and morals”
(G.L. c.143, 5.3).

These local building regulations may cover such aspects as the
inspection, materials, construction, alteration, repair, demolition,
removal, height, area, location and use of buildings and struc-
tures. They may include further requirements “in accordance with
the generally accepted standards of engineering practice and not
inconsistent with law” relative to buildings and structures, but may
not minimize or annul any applicable statutory requirement. Local
building regulations may apply throughout the territory of the
city or town, or designated districts therein. They may require
licenses and permits, and provide penalties for violation of their
provisions not exceeding $lOO per offense (G.L.c.143, ss. 3 and 4).

By statute, the mayor of a city or the town selectmen must
designate the municipal superintendent of public buildings or some
other person as building inspector, unless another method of ap-
pointment is specified in the municipal charter (G.L. c. 143, 5.6).
Alternatively, communities possess implied powers to provide for
the appointment of building inspectors or for the organization of
local inspection departments under (a) statutory provisions which
empower them to enact ordinances and by-laws regulating build-
ing inspections (G.L. c. 143 s. 3), (b) enabling law references to
the local “officer or board charged with the duty of issuing per-
mits” thereunder (G.L. c.143, 5.3), and (c) constitutional and
statutory grants of authority to these communities to enact home
rule ordinances and by-laws (Const. Amend. Art. 11, s. 6; G.L.
C.438, 5.13). Usually, the local building inspector or commissioner
is appointed by the city or town manager in manager cities and
towns, by the mayor in cities with such city council approval as
may be required by the city charter, and by the board of select-
men in towns. If a community designated no building inspector,
state building requirements are enforced by state inspectors.

Two or more communities may combine in an inspection district,

Nature and Scope of Local Authority

Building Construction Regulations



SENATE —No. 1133. [June78

by vote of their city councils and town meetings, for the purpose
of hiring a common building inspector to enforce their regulations
(G.L. c.143, 5.3).

A city council or town meeting may petition the State Board
of Standards in the State Department of Public Safety to prepare
for the community’s use a set of regulations governing “the con-
struction, alteration and maintenance of building and other struc-
tures.” Such model provisions have been published by the Board
of Standards in its Basic Principles of Building Construction
which covers structures not exceeding three stories or 40 feet in
height. If a community lacks a local building code, or has a local
code which falls short of certain standards established by the
State Board of Standards, that board must recommend to the
community regulations controlling “the construction, reconstruction,
alteration, repair, use or occupancy” of residential buildings, and
standards for materials used therein. These state recommenda-
tions take effect only upon acceptance by the city council of a
city, or by vote of a town. There is no charge by the state to
municipalities for these services (G.L. c.143, ss. 3 and 31).

Data is not immediately available to indicate the numbers of
communities which have adopted (a) their own “tailor-made”
building construction regulations or (b) regulations proposed by
the State Board of Standards.

State-Prescribed Standards of Local Regulation
By statutory mandate, the State Board of Standards has form-

ulated, and may amend, a model code of building construction reg-
ulations relating to the materials, construction, reconstruction, al-
teration, repair, demolition, removal, use or occupancy of resi-
dential buildings in cities and towns (G.L. c.143, s.3J). These
model regulations, published in the Board of Standards Building
Code, establish a “floor” beneath which local regulations may not
fall, but which the latter may improve upon. To facilitate the
introduction of new construction materials without delays in lo-
calities, the law states that alternative materials and construction
methods provided in the model regulations supersede local require-

1 Massachusetts Department of Public Safety, Board of Standards, Basic
Principles of Building Construction, 1962 revised edition, 107 pp.
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merits; hence, no building permit may be denied on the grounds of
failure to meet these local requirements if the model standards
in respect to materials are met (G.L. c.143, s.3J). The Board
of Standards has not included in these model regulations any man-
datory requirements regarding single-family and two-family homes,
but has made provision for larger residential structures.

The State Board of Standards makes mandatory uniform regu-
lations governing the construction and buildings deemed to be places
of public assembly, other than school buildings regulated by the
State Commissioner of Public Safety (G.L. c.143, ss. 3B and ISA).

Local building ordinances and by-laws may not conflict with state
laws or applicable state regulations. They may not require a
minimum floor area for the living space of a single-family home
which exceeds 768 square feet. Except for the six cities of Boston,
Cambridge, Everett, Newton, Springfield and Worcester, buildings
may not be constructed in any city to a height exceeding 125
feet above the street grade without special statutory authorization,
unless the excess portion is a coal or grain elevator, power plant,
sugar refinery or fireproof ornamental structure. Local building
regulations may not apply to bridges, quays, wharves, municipal
schools, or federal, state and county buildings (G.L. c. 438, s. 13;
c. 143, ss. 2, 3 and 31).

Other Building Regulations

Electrical Wiring and Fixtures
The State Board of Fire Prevention Regulations promulgates

uniform rules relative to “the installation, repair and maintenance
of electrical wiring and electrical fixtures used for light, heat
and power purposes in buildings and structures.” By statute,
these regulations must conform to “generally accepted standards
of engineering practice” so as to provide “reasonable uniform re-
quirements of safety in relation to life, fire and explosion.” No
electrical wiring or fixtures may be installed in contravention of
these regulations which are enforced by both the local wiring in-
spector and the State Examiners of Electricians through inspec-

1 Mass. State Department of Public Safety, Board of Standards Building Code,
Publication No. 545, 112 pp.
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tions and the issuance of appropriate permits (G.L. c.143, ss.
3, 3L&3P).

Electrical regulations not conflicting with these state standards
may be made by local ordinance or by-law (G.L. c. 438, 5.13; c.
143, 5.3).

State law requires localities to provide, by vote of their legisla-
tive bodies, for the appointment of local wiring inspectors to en-
force these state and local electrical regulations. Two or more
municipalities may form a district for the purpose of employing
such enforcement personnel (G.L. c. 166, 5.32).

Since 1965 the construction, alteration, repair and inspection of
plumbing in all towns having a population of 2,000 or more, and
in all cities except Boston, have been subject to a uniform state
plumbing code formulated by the State Board of Examiners of
Plumbers with the approval of the State Department of Public
Health. Upon petition of the board of health or health department
of a city or town, the State Board of Examiners of Plumbers may
authorize local variations from these uniform regulations. Certain
statutory standards also apply in all communities for the installa-
tion, repair, maintenance and inspections of hot water tanks, heat-
ers, range boilers and their fittings (G.L. c. 142, ss.2, 13, 17-20).

These state regulations are enforced by local plumbing inspec-
tors appointed under the provisions of the State Civil Service
Law by the municipal board of health or by the local building
inspector. Statutory authority also exists whereunder two or more
communities may form a district for the purpose of employing
such inspection personnel (G.L. c. 31, 5.4; c. 142, ss. 9-11 and 21).

Localities are also bound by a uniform gas fitting code pro-
mulgated and amended by the Board of Gas Fitting Regulations
in the State Department of Public Utilities. By statute, these
regulations must be reasonable and must be based on accepted
standards of engineering practice (G.L. c. 25, s. 124).

Municipalities are required to provide by ordinance or by-law for
the appointment of a local “inspector of gas piping and gas ap-
pliance in buildings” who must be a licensed plumber or licensed
gas fitter. If no such licensed individual is available for appoint-

Plumbing and Gas Installations
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ment as aforesaid the community may, after due notice to the
State Board of Gas Fitting Regulations, appoint as inspector a lic-
ensed liquefied petroleum gas installer. If any municipality neg-
lects to name an inspector, the required inspections are made at
the community’s expense by inspectors designated by that state
board (G.L. c. 143, ss. 3N-30).

By ordinance or by-law communities may regulate (a) common
sewers, (b) public water supply equipment and facilities, and (c)
gas pipes and fixtures (G.L. c. 40, 5.21, clauses 5-8, 18; c. 438,
s. 13).

All these plumbing and gas fitting regulations are enforced
by local inspectors primarily through inspection and the issuance
or denial of permits specified in particular state statutes and reg-
ulations, and in local ordinances and by-laws. Various statutes af-
ford judicial relief from improper or abusive uses of these powers
by the officers and agencies concerned.

The installation, construction, use and inspection of boilers is
subject to rules and regulations made on a uniform statewide
basis by the Board of Boiler Rules in the State Department of
Public Safety. These regulations, and statutory requirements rela-
tive to boilers, are enforced by the Division of Inspections in that
department. No statutory provision is made for enforcement by
local inspection officers (G.L. c. 146, ss. 2 and 5).

Uniform statewide regulations affecting the construction, instal-
lation, alteration and operation of elevators and other hoisting
machinery are made by the State Board of Elevator Regulations
in the Department of Public Safety. Such regulations are enforced
by local building inspectors, in compliance with inspection and
enforcement procedures prescribed by the State Commissioner of
Public Safety. Should he be dissatisfied with the performance of a
local building inspector in this regard, the Commissioner may
require such inspections to be made instead by the Division of
Inspections (G.L. c. 143, ss. 62-69).

Boilers

Elevators
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State and Local Health Regulations

Although not “building regulations” themselves, various regula-
tions made by state and local public health agencies affect both
building construction and zoning in the cities and towns of the
Commonwealth. In general, personnel of the local health agencies
enforce local regulations; the Division of Sanitary Engineering of
the State Department of Public Health enforces the relevant
state provisions.

The Public Health Council in the State Department of Public
Health is required by statute to adopt a uniform State Sanitary
Code, which it may amend from time to time. This code must
contain rules and regulations “affecting the health and well-being
of the public ... in subjects over which the department takes
cognizance and responsibility.” These regulations may be of a
general as well as a specific nature, and may provide for the
renovation or destruction of housing which fails to meet “stand-
ards of fitness for human habitation” or other requirements of
the code. Provisions of the code may not conflict with state
statutes (G.L. c. 111, ss. 1278-127F).

The State Department of Public Health has general authority
to regulate water supply and sewerage systems. Municipal plans for
such systems, and for drainage projects, are subject to review and
approval by the department (G.L. c. 111, ss. 17, 127 A and 160).

Local public health boards and departments are authorized by
statute to adopt and amend local public health regulations not in
conflict with state law or the State Sanitary Code (G.L. c. 111,
ss. 31 and 127A).

State Uniform Sanitary Code
The uniform State Sanitary Code consists of eleven articles, of

which three are “dummy” articles reserved for certain regulations
not yet ready for adoption. Its salient features affecting local
zoning and building requirements are as follows:

Article I, relative to administration, permits local health agencies
to adopt health regulations which are “stricter” but not less
exacting than those in the State Sanitary Code (5.2.1). Unless oth-
erwise specified, local health agencies must enforce the require-

General Aspects
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I

ments of the code, and of their own regulations, in their respec-
tive communities (ss. 3.1, 4.1 and 5.1). If such code requirements
are not enforced by local authorities, the State Department of Pub-
lic Health may do so (ss. 6.1 and 6.2).

Article II regulates minimum standards of fitness for human
habitation, including kitchen and bathroom facilities, water sup-
ply, heating, ventilation, building maintenance, minimum floor
spaces per inhabitant, floor-to-ceiling heights, exits, pest control,
garbage and rubbish storage and disposal, sewage disposal, and
inspections and enforcement. Procedures are provided for the
granting, by the local health agency, of variances from these
requirements.

Article XI is titled Minimum Requirements for the Disposal of
Sanitary Sewage in Unsewered Areas. It has a direct impact upon
the minimum area of house and apartment lots because of its

Table 1. State Prescribed Minimum Distances in
Unsewered Areas of Massachusetts

Leaching Field
Septic SeepagePit Building

Component Tank and Cesspool Sewer Privy

Well or suction line 50ft.(c) 100ft.(c) (a) 100ft.(c)
Water Supply line <b) (b) (b) (b)
(pressure)
Property line 10 ft. 10 ft. —• 30 ft.
Dwelling 5 ft. 20 ft. 30 ft.5 ft. 20 ft. 30 ft.
Surface water supplies
or reservoirs, tributaries
to reservoirs including
open & subsurface drains 100 ft. (c) 100 ft. (c) 100 ft. (c) 100 ft. (c)
Watercourses, including
streams, ponds, open and
subsurface drains 25 ft. 25 ft. 25 ft.

Edge to fIU 1:10 25 ft. 50 ft.
Downhill slope steeper
than one vertical to
three horizontal 50 ft. 50 ft.

(a) 10 feet if constructed of durable corrosion resistant material with water
tight joints laid in class B bedding, or 50 feet if any other type of pipe is
used.

(b) It is suggested that disposal facilities be installed at least 10 feet from and
18 inches below water supply lines.

(c) 100 feet is a minimum acceptable distance. The distance shall be increased
where required by conditions peculiar to a location.
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standards governing the distances which must be provided be-
tween the sewage disposal units, and between such units and water
supply sources, serving such housing in unsewered areas. Article
XI requires that, in locating individual sewage disposal systems,
consideration be given “to the size and shape of the lot, slope,
natural and adjusted drainage, existing and known future water
supplies, depth to ground water and impervious material, and pos-
sible expansion of the system” (s. 3.1). In this connection, Table
1 shows the minimum distances between sewage units prescribed
for these systems, subject to such variances as may be granted by
the local health agency (ss. 3.1 and 20.1).

Certain practical difficulties were encountered by the Legisla-
tive Research Bureau staff concerning that part of the joint order,
Senate, No. 933 of 1967, which called for a study with “particular
emphasis on the possibility that . . . smaller communities are
utilizing the zoning power in an unjust manner with respect to
minority groups.” The order also sought a thorough study of one
particular community with suspected patterns of the above which
might be “projected to other such similar communities.”

By their very nature, zoning and building codes involve an ex-
ercise of discriminatory judgment by the regulatory authority
as to what land uses or building limitations best serve the public
interest and assure reasonable protection to private property own-
ers. Numerous variable factors enter into decisions to zone a
particular area of a community in a particular manner. Thus, a
zoning scheme which is justifiable in the context of the topog-
raphy, soil and leaching conditions, natural assets or deficits,
population density, transportation needs, health and safety require-
ments of one community may be utterly unreasonable when ap-
plied in another municipality where these factors are not the
same. Highly sophisticated value judgments are called for which
do not admit of easy generalization or projection from community
to community.

Approach of Legislative Research Bureau Study
Problems of Reasonableness and Motivation of Local Zoning

CHAPTER VI. IMPACT OF LOCAL ZONING
ON MODEST INCOME HOUSING IN MASSACHUSETTS
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For this reason, the courts have tended to resolve zoning dis-
putes on an individual community basis, depending upon the cir-
cumstances peculiar to that locality. The law authorizes cities and
towns of Massachusetts to make zoning regulations for the broad
purpose “of promoting the health, safety, convenience, morals or
welfare” of their inhabitants (G.L. c. 40A, s. 2). The Supreme
Judicial Court has held that a challenged zoning provision is pre-
sumed to be valid unless a clear conflict with some constitutional
or statutory requirement is shown, or unless the plaintiff presents
sufficient evidence of an interference with property rights which
is arbitrary, irrational, unreasonable and extraordinary. The high
court has declared further that the mere fact that the wisdom
of a zoning provision is debatable does not entitle a court to sub-
stitute its own judgment for that of the local legislative body.1

Similar considerations also apply to any effort to ascertain
whether one or more Massachusetts communities are using their
zoning power in a manner “unjust” to “minority groups.” Good
legal practice, and good research practice, both require that the
zoning code of a community be presumed to be free of the taint
of ethnic, religious or other improper discrimination until the con-
trary is proved by admissible, indisputable evidence.

Furthermore, formidable difficulties arise in connecting motives
with effects in zoning as in other forms of legislation. A zoning
effect which is criticized as “unjust to minorities” may result
from narrow-minded motives involving a deliberate intent to ex-
clude some ethnic or religious minority from a community. Or,
that effect may flow from economic or other motives in which
racial and religious bias had no significant part. In addition, the
motive of a zoning ordinance or by-law may be stated correctly,
may be stated inaccurately, or may not be stated on the record
at all. It is also possible for an ordinance or by-law, written
with one motive in mind, to be enfrced for motives foreign to its
origin. The issue of motivation thus becomes a thicket of specula-
tion.
1 Pittsfield vs. Oleksak, 313 Mass. 533 (1943); Everpure Ice Mfg. Co. vs. Board

of Appeals of Lawrence, 324 Mass. 433 (1949); Everett vs. Capitol Motor
Transportation Co., 330 Mass. 417 (1953); Burnham vs. Board of Appeals of
Gloucester, 333 Mass. 114 (1955); Pierce vs. Wellesley, 336 Mass. 517 (1958);
and Aronson vs. Sharon, 346 Mass. 598 (1964).
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It is evident that an investigation in great depth, requiring
much time and the services of engineers, sociologists and legal
specialists, would be necessary to make supportable value judg-
ments, based on facts, concerning the zoning of a particular
community and the extent to which such findings could be pro-
jected elsewhere. Because such time and personnel are not pres-
ently available to the Research Bureau, this report reviews the
findings of reputable national organizations relative to ethnic and
religious discrimination aspects of zoning.

Accordingly, the scope of this report is limited to a study of
the impact of local zoning practices upon an economic “minority
group,” namely, that rather large segment of our society which
can afford only low or modest income housing. This group, de-
fined in income terms, automatically includes not only the low and
modest income members of racial and religious majorities, but also
members of racial and religious minority groups who have been
unable to attain a higher standard of living. This approach has
the advantage of recognizing the poor in toto, as opposed to rec-
ognizing some of the poor but not others.

To determine what constitutes “low” and “modest” income, the
Legislative Research Bureau relied on a recent survey by the
Federal Bureau of Labor Statistics which analyzes the annual
family budget needed for an adequate level of living for a four-
member urban family composed of a 38-year old husband, his
wife who is not employed outside the home, and two children
between the ages of eight and thirteen.1 This is the level of
living required to maintain the family according to prevailing
standards of what is necessary for its health, efficiency, nurture
of children, and participation in community activities, at better
than subsistence level but not luxuriously.

The foregoing study revealed that in the Boston urban area
such a family living in rented housing required an annual income
of $9,049 in 1966, of which $1,388 (or $115.66 per month) is ear-

Emphasis on Low and Modest Income Homeseekers

1 U.S. Department of Labor, Bureau of Labor Statistics, City Worker’s Family
Budget for a Moderate Living Standard, Bulletin No. 1570-1, 1967, Washing-
ton, D.C., U.S. Government Printing Office, 40 pp.
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marked for shelter, including rent, specific household equipment,
household utilities and insurance. If that family owned its home,
an income of $10,505 per year was necessary, of which $2,531 (or
$210.91 per month) is applied to payment of the principal and in-
terest on mortgages, and to costs of household utilities, mainte-
nance, specific equipment, and insurance. 1 On this score, the fed-
eral report stated that

For renter families, the shelter standard called for an unfurnished five-
room unit (house or apartment) in sound condition and with a complete
private bath, a fully-equipped kitchen, hot and cold running water, elec-
tricity, central or other installed heating, access to public transportation,
schools, grocery stores, play space for children, and location in residential
neighborhoods free from hazards or nuisances. . . .

For homeowner families, the cost of maintaining the shelter standard
was calculated for a five or six-room, 1 or 1% bath house that met the
same dwelling unit and neighborhood specifications as described above for
rental units.2

An examination of the sales prices advertised for 79 single-
family homes approximating the above description in the Boston
metropolitan area in July 1967 (40 homes) and January 1968 (39
homes) disclosed a price range of from $15,900 to $45,000, with
an average price of about $27,000 per house. Of these 79 homes,
21 were advertised for more than $30,000; 32 were offered for
prices of from $25,000 to $30,000; and 26 for less than $25,000.
These price variations reflected the age, location, quality of con-
struction, lot sizes and other special features of the individual
homes, and July vs. January real estate market conditions.3

If one applies the widely-accepted rule of the banking and real
estate business that an individual can afford a home costing not
more than two and one-half times his annual income, a home
buyer would have to have an annual income of $6,360 to afford
the least costly ($15,900) home, and such an income of at least
$lO,BOO to purchase on mortgage the “average” $27,000 home.
Hence, the modest-income family of four, with a $10,505 income,
described in the above report of the Federal Bureau of Labor
1 City Worker’s Family Budget for a Moderate Living Standard, supra, p. 6
2 City Worker’s Family Budget for a Moderate Living Standard, supra., p. 18.
3 House Buyer’s Guide of Boston, Inc., Greater Boston House Buyer’s Guide.

Vol, 5, No. 51, July 1967, 120 pp, and Vol. 5, No. 57, January 1968, 120 pp.
Arlington, Mass.
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Statistics could afford to purchase a home costing no more than
about $26,300. Of the 79 advertised homes referred to above,
32 fell below that price. It is anticipated that such a four-member
family, living on an annual income of $6,300 to $10,505, will ex-
perience increasing difficulty in finding a suburban home of this
type within reasonable commuting distance of Boston and other
large cities of the Commonwealth. Interest rates, building costs,
and the cost of land are all being forced upward by monetary in-
flation and by the demand for homesites for families displaced
by renewal and other public construction, families fleeing the in-
ner cities for other reasons, and new families added by normal
population growth.

In 1960, the federal census of housing reported that 1.69 million
housing units, including apartments and single-family homes, were
being used to shelter a Massachusetts population of 5.14 million
inhabitants. 1 By the time of the 1965 state decennial census,
the Massachusetts population had increased to 5.29 million per-
sons,2 who occupied approximately 1.75 million housing units.3
A recent study by the State Executive Office for Administration
and Finance estimates that this state population will expand to
5.66 million in 1975,4 resulting in the addition of an estimated
125,000 new housing units to bring the state total to at least
1.87 million such units by 1975.

Studies by the Metropolitan Area Planning Council (MAPC)
reveal that the population of the 152 communities lying within
35 miles of the State House, which numbered 3.40 million in
1960, will increase to an estimated 3.92 million in 1975, 4.73 mil-

i U.S. Department of Commerce, Bureau of the Census, 1960 Census of Hous-
ing, Vol. 1, Part I, Washington, D.C., 1961, 340 pp.

2 Mass. Department of the State Secretary, The Decennial Census —• 1965, Bos-
ton, Mass. 1966, 37 pp.

3 Based on U.S. Census Bureau reports showing an average addition of 29,000
units per year between 1950 and 1960, construction of between 25,282 and
35,942 units per year in the period 1963-1966, and a rough ratio of three
persons per household. See U.S. Department of Commerce, Bureau of the
Census; (a) Statistical Abstract of the United States, vols. for years 1963-67;
(b) Construction Reports Housing Authorized by Building Permits and
Public Contracts, vols. for years 1964-66.

4 Mass. Executive Office for Administration and Finance, Massachusetts
Population Projection to 1975, Boston, Mass., August 1967, 45 pp.
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lion by 1990, and 5.36 million by A.D. 2000, a gain of about
two million within a 40-year time span. 1 The Council estimated
that the number of households in that area, which were one
million in number in 1960, would increase by 438,000 units to a
total of 1.44 million households by the year 2000; most of this
increase (372,000) is expected to occur after 1975 as the propor-
tion of younger families increases markedly.2 No land shortage
was envisaged by the MAPC report, provided that housing is
constructed at an average of two housing units per acre. 3

Thus, there exists an area of significant, legitimate state con-
cern as to the relationship of local zoning practices to the financ-
ing and locating of homes for the people of the Commonwealth,
within the context of a rational scheme of land use. It is to
this problem that the main thrust of this Research Council study
is directed.

Information concerning local zoning and building code require-
ments in 113 Massachusetts communities was obtained by the Leg-
islative Research Bureau (a) from responses by the planning
agencies or selectmen of 105 of the state’s 351 municipalities to
Bureau questionnaires, and (b) from the Franklin County Plan-
ning Department in respect to eight additional towns.

Very full, detailed information was provided by many of these
communities, while others furnished only cursory responses reflect-
ing either their lack of personnel or their uncertainty about the
Legislature’s motives in ordering this “anti-discrimination” study.
In answering some of the questions posed by the Legislative Re-
search Bureau questionnaires, local officials also had difficulty in
interpreting some of the terminology employed, since several dif-
ferent meanings and bases of estimates were possible. However,

Features and Impact of Local Zoning and Building Codes

Scope of Survey

1 Metropolitan Area Planning Council, Economic Base & Population Study, Vol.
111, “Population Projections for the Eastern Massachusetts Region,” Boston,
Mass. March 1967, 55 pp.

2 Mass. Executive Office for Administration and Finance, Massachusetts
Population Projection to 1975, supra., pp. 44-48.

2 Ibid., p. 47.
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in the main, the Bureau was able to develop an over-all picture
of the practices of these 113 communities in “approximate” rather
than “precise” terms.

The 113 communities covered by the survey include 16 cities
and 87 towns distributed among 13 of the state’s 14 counties,
and containing slightly over two million (38.2%) of the 5.29
million Massachusetts inhabitants enumerated by the 1965 state
census. These 113 municipalities represent a broad cross-section
of cities and towns of all sizes in all areas of the Commonwealth,
including 27 of the urban and suburban 87 municipalites belong-
ing to the MAPC, “core” and “suburban” localities of smaller ur-
ban areas outside the MAPC, and many small suburban-rural and
rural towns. On a population-frequency basis, these 113 munici-
palities are distributed as follows, ranging from the largest
(Worcester) to the smallest (Tolland):

Number of Total 1965 Group
1965Population Municipalities Population
50.000- 13 1,187,545
25.000- 49,999 9 269,150
12.000- 24,999 15 264,535
6.000- 11,999 19 168,796
1.000- 5,999 43 124,753

104- 999 15 8,220

113 2,022,999

Of the 113 municipalities, 89 have a local planning board, a
zoning ordinance or by-law, and subdivision controls. Another ten
have a planning board and either a zoning ordinance or by-law,
but have not established subdivision controls. Five more localities
have a planning board only, while three others have a zoning
by-law but neither a planning board nor subdivision controls. Final-
ly, six small communities reportedly have no planning board, zoning
or subdivision regulations. In a number of localities, certain mat-
ters regulated elsewhere by zoning and subdivision regulations are
governed instead by local building code requirements. In certain
municipalities, requirements appearing in their zoning codes are
repeated in their building ordinances and by-laws.

The local requirements are discussed below under the eight
headings of (1) minimum lot size requirements, (2) “green space”
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zoning, (3) minimum frontage requirements, (4) set-back require-
ments, (5) minimum floor area requirements (6) maximum build-
able areas of lots, (7) building height limitations, and (8) inspec-
tion and permit fees. The interplay of these municipal regulations
determines, in substantial degree, the extent to which additional
modest income housing is possible in relation to the local supply
of “buildable” land.

Nature and Purposes of Lot Size Requirements. A major, and
highly controversial, instrument of local zoning policy is the mini-
mum lot size requirement which prohibits the subdivision of land
in a given zone of a community into lots of less than a specified
size. Such minimum lot size standards, supplemented by other
requirements governing the types and sizes of structures which may
be erected on those lots, seek to control the intensity of local
land development and use, and the type and rate of local popula-
tion growth.

These minimum lot size requirements reflect prevailing local
opinions as to the kinds of housing and business activity which
the community can accommodate without increasing the net costs
of municipal government, creating social problems or altering
drastically the preferred character and appearance of the commun-
ity. Both rational and irrational factors enter into these zoning
decisions, depending upon local social, political and economic con-
ditions, and upon the adequacy or inadequacy of professional serv-
ices made available to the local planning agency.

The establishment of minimum lot sizes in excess of 26,000
square feet may be authorized in a community for one or more
of the following reasons outlined in a recent survey of local prac-
tice in Connecticut by the American Society of Planning Officials:

Minimum Lot Size Requirements

. . . There are ... a number of reasons for using large lots. In some
cases the objective is valid and specifying a large minimum lot is the
appropriate way to achieve the objective. In other cases, the objective
may be valid, but large-lot zoning is not the proper way to handle the
problem. And in still other cases, the propriety of the objective is either
questionable or clearly wrong . . .

Topography. Rough topography requires high minimum lot sizes, if
excessive cutting and filling is to be avoided. Radical bulldozer treatment
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of land is generally bad because it destroys the natural landscape, increases
the cost of land (and, consequently, of housing) and can create serious con-
servation and water problems . . .

Soil Conditions. Soil conditions limit residential density primarily in areas
without public water or sewerage. Private sewage disposal systems require
a sizeable area for a drainage field, seldom less than one-half acre and
much more in heavy clay. If water is supplied from private wells, even
more land is needed .

.

.

Private Needs. A primary reason for higher minimum lot-size require-
ments is to fulfill the individual home owner’s desire for space and privacy,
which he finds in the open and uncongested character of low-density resi-
dential development. The current ideal is the single-family detached home
on a lot large enough to separate the house from its neighbors and to per-
mit a wide range of leisure activities for both children and adults. Space
also permits retention of the values of natural beauty, permitting a design
in which trees rather than houses dominate the lots .

. .

For many families, these private needs can be accommodated, it would
seem, on lots of no more than one-half acre . . . (21,780 square feet) . . .

A half-acre lot is large enough to provide a sense of openness, tto hold the
neighbor’s house at bay, and to provide space for recreational activities.
Lots of more than one-half acre pose maintenance problems which to the
average family may outweigh the advantages of the detached home . . .

Development Timing. A quite common reason for specifying a high mini-
mum lot size is to time the development of an area: to discourage build-
ing in a particular area until the town officials believe it is ready for de-
velopment. The objective is to encourage orderly growth of the urbanized
area outwards from the periphery of the community, to avoid “leap-frog”
development that jumps a mile or so beyond the edge of the built-up area
and leaves the intervening area undeveloped.

A builder’s reason for leap-frogging is usually to avoid paying an in-
flated price for close-in land . . . However, the cost of extending utilities
to the outlying development which must include sewers, water lines,
and streets large enough to serve the intervening area when that develops

increases the public costs enormously. A most important public cost is
for schools. Unless the project is large enough to support its own school
facilities, the isolated outlying subdivision creates a difficult and costly
situation for the local school system . . .

Large-lot zoning
... is not a very effective method ...

(of timing de-
velopment since .

. . truly effective discouragement of development re-
quires at least two-acre minimum lots . .

. (87,120 square feet) .
.

.

Preventing Development. . . . There can be no doubt that large-lot zoning
is used in many . , . (Connecticut)

.
. . towns as a device to prevent all

future development, or at least development of a type the community does
not like. There are several reasons for this practice.

1. Financial. Residences, especially low or moderately-priced residences,
do not return in taxes what they cost in public services, particularly the
cost for schools. The community believes 'that to allow additional residen-
tial development will either increase taxes or lower the quality of public
services. . .
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2. Physical Character. The . . . village in the path of urbanization wishes
to preserve its physical character, its small-town flavor . . . Even where it
is recognized that growth is inevitable, the community may hope that
excessively large lot requirements may give an opportunity to bargain
with the developer to assure that the new houses will conform perfectly
with the existing development.

3. Homogeneity. In some communities . . . there is still a desire to main-
tain homogeneity: in economic status of the residents; in building type
(single family rather than multi-family); or, it is alleged, in race . . .

Obviously, it is difficult to prove that a community is using large-lot zon-
ing for these reasons, especially to prove that racial discrimination is the
objective.

The objectives listed above are progressively less justifiable from “1” to
“3” ... It is certainly appropriate for town officials to maintain or reduce
taxes and to maintain or improve the quality of public services. But to use
zoning for this purpose is not only improper but also ineffective. The prop-
er approach to . . . local government finance is through a reform of tax
policy, not an inhibition of normal growth .

.
.

The desire for a New England village is certainly understandable. There
are appropriate ways to achieve this end. Prevention of development in an
entire town ... is not one of the appropriate methods.

Again there may be justification for preventing an unplanned . . . mix
of residential building types, but the zoning of all undeveloped land for
low-density single-family dwellings could be condoned only in a community
in which there are already an ample supply of unimproved lots zoned for
high-density construction and very little undeveloped land for low-density
building.

Zoning to maintain racial homogeneity would clearly violate the United
States Constitution if it could be proved. On the surface, zoning to main-
tain economic homogeneity might not be so demonstrably illegal, but it
does work to produce de facto discrimination against . . . low income fami-
lies . . . (which) . . . are predominantly members of certain minority
groups. At least the spirit of the Constitution is violated.i

Responses of Massachusetts communities to Research Bureau
questionnaires indicate that topography, soil condition, private
need, development timing and municipal financial aspect influence
large-lot zoning requirements. Economic and structural homogen-
eity was also indicated as a zoning factor in many Massachusetts
communities. No evidence of the deliberate use of local zoning

1 American Society of Planning Officials, New Directions in Connecticut Plan-
ning Legislation A Study of Connecticut Planning, Zoning, and Related
Matters, Prepared by Ross, Hardies, O’Keefe, Babcock, McDugald & Parsons,
Legal Consultants. Chicago, 111., February 1967, 259 pp. At pp. 193-199.



SENATE— No. 1133. [June94

powers to achieve ethnic or religious homogeneity in this Com-
monwealth in recent times was adduced; however, the comments of
the foregoing Connecticut survey concerning de facto discrimina-
tion against certain of these minorities as a by-product of economic
homogeneity are manifestly quite applicable in any Massachusetts
community which may have placed the major portion of their
“buildable” territority in large-lot zones exceeding the sizes neces-
sary to meet sewerage and water supply requirements.

Judicial Standards. Minimum lot size provisions of local zon-
ing and building regulations have been brought increasingly under
judicial control in Massachusetts during recent years, with a view
to preventing abuses of local authority.

The U. S. Supreme Court and the Massachusetts Supreme
Judicial Court have both held that zoning regulations, made in
the exercise of the police power, must bear a substantial and
reasonable relation to the public health, safety, morals or general
welfare.1 Thus, in a case involving a challenge of acre zoning in
the Town of Needham, the Supreme Judicial Court declined to sub-
stitute its judgment for that of the town meeting as to the advant-
ages of such zoning; however, the court warned that localities
may not adopt zoning regulations for the purpose of setting up a
barrier against the influx of thrifty and respectable people who
are able and willing to erect homes upon lots subject to x’easonable
restrictions. 2 Continuing, the court stressed that lot size minima
may not be imposed for the purpose of protecting large estates al-
ready located in a particular district or for the purpose of keeping
the local tax rate down.3

In a 1964 decision, the Supreme Judicial Court struck down zon-
ing regulations of the Town of Sharon which established “rural”
residential districts wherein minimum lot sizes of 100,000 square
feet and frontages of 200 feet were required. 4 Previously, the
1 Nectow vs. City of Cambridge 277 U.S. 183 (1928); Town of Lexington vs.

Simeone, 334 Mass. 127 (1956).

2 Simon vs. Town of Needham, 311 Mass. 560 (1942).
3 Ibid.
4 Aronson vs. Town of Sharon, 346 Mass. 598 (1964).
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rural land in dispute had been zoned in 40,000 square foot lots.
The town authorities had argued that

The physical characteristics of the district . . . indicate that all that has
made Sharon beautiful . . . will best be maintained by the lot size re-
quirements of its zoning by-law. The zoning here in question will en-
courage leaving land in the natural state, which will provide the in-
habitants . . . with a community which has the living and recreational
amenities that are fundamental to mental and physical health.

Local officials related this argument to the declared objectives
of the town plan (1) to control land at as high a residential den-
sity as the town would accept, and (2) to initiate a positive pro-
gram of land acquisition for their community. The court disagreed:

We cannot resist the conclusion that, however worthy the objectives,
the by-law attempts to achieve a result which properly should be the
subject of eminent domain ... As applied to the petitioners’ property, the
attainment of such advantages does not reasonably require lots of 100,000
square feet. Nor would they be attained by keeping the rural district un-
developed, even though this might contribute to the welfare of each in-
habitant. Granting the value of recreational areas to the community as a
whole, the burden of providing them should not be borne by the individ-
ual property owner unless he is compensated.

Massachusetts courts thus tend to follow judicial practices de-
veloping throughout the nation in respect to minimum lot size
problems, described as follows in an article in the Fordham Law
Review:

While the courts frequently speak of such objectives as lessening con-
gestion on the streets, securing safety from fire, providing adequate light
and air, and preventing overcrowding, they seldom refer to the criteria or
standards for making these determinations. Even in Flora Realty & Inv.
Co. v. City of Ladue, 1 where the court entered into an extensive discussion
of the municipality’s comprehensive plan of development and noted that it
would be “unbalanced by increased density,” little was said of the stand-
ards employed to reach this conclusion. In fact, a careful reading of
the case leaves the impression that the most persuasive factor influencing
the decision was the intrusion of smaller lots into an area of large estates
and the likely effect on property values.

Minimum lot zoning as high as five acres has been upheld in some juris-

1 362 Mo. 1025, 246 S.W. 2d 771, appeal dismissed, 344 U.S. 802 (1952) (three-
acre zoning requirement upheld).
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dictions,i although the larger the restriction, the more difficult its justifi-
cation. It seems safe to say, given present judicial attitudes, that a require-
ment of one half acre would be universally sustained, a minimum of one
acre seldom invalidated, and restrictions above one acre scrutinized more
carefully before acceptance. In the few instances where minimum lot sizes
have been invalidated, the decisions have rested primarily on the rationale
that the prescribed requirements were excssive in view of properties al-
ready developed in adjacent areas on considerably less space per 10t.2

Courts have issued caveats in several minimum lot cases that the zon-
ing power cannot be used to bar certain economic classes from the com-
munity . . . The issue was raised in the Flora Realty case, but the court
simply remarked that it did not “view the ordinance as an attempt to
segregate economic classes by zoning or as an attempt to restrict . .

.

districts to particular classes of residents . .

.” Thus, despite dicta about
economic segregation, it appears evident from the Flora Realty and similar
cases that the courts are not prepared to strike down zoning on this ground
alone.3

While the Massachusetts courts have condoned aesthetic consid-
erations as a basis of local zoning restrictions, they have warned
that such considerations do not alone justify restrictions upon pri-
vate property merely for the purpose of preserving neighbor-
hood beauty. 4 Thus, large-lot requirements seeking aesthetic ho-
mogeneity must be supported on broader grounds.

Requirements of 113 Massachusetts Communities in 1967. The
following Table 2 presents highlights of the minimum lot size re-
quirements effective in 113 Bay State communities in 1967, as
reported in local responses to Legislative Research Bureau ques-

1 See, e.g., Fischer vs. Township of Bedminster, 11 N.J. 194, 93 A. 2d 378 (1952).
See also Senior vs. Zoning Comm’n, 146 Conn. 531, 153 A. 2d 415 (1959) (four-
acre requirement sustained); Bogert vs. Township of Washington, 25 N.J. 57,
135 A. 2d 1 (1957) (one-acre standard approved); Harrison Ridge Associates
Cory. vs. Sforza, 6 App. Div. 2d 1051, 179 N.Y.S. 2d 547 (2d Dep’t 1958) (one-
acre standard approved); Dillard vs. Village of North Hills, 195 Misc. 875, 91
N.Y.S. 2d 542 (Sup. Ct. 1949), rev’d mem., 276 App. Div. 969, 94 N.Y.S. 2d
715 (2d Dep’t 1950) (two-acre minimum upheld); Millis Realties, Inc. vs.
Town Bd., 14 Misc. 2d 854, 179 N.Y.S. 2d. 50 (Sup. Ot. 1958) (one-half acre re-
striction upheld).

2 County of DuPage vs. Halkier, 1 111. 2d. 591, 115 N.E. 2d. 635 (1953); Hitch-
man vs. Township of Oakland, 329 Mich. 331, N.W. 2nd. 306 (1951).

3 Schmandt, Henry J., “Municipal Control of Urban Expansion”, Fordham Law
Review, Vol. XXIX, No. 4, April 1961, at pp. 639-640.

4 Barney & Carey Co. vs. Town of Milton, 324 Mass. 440 (1949).
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tionnaires and by the Franklin County Planning Department (for
towns in that county only).

The incidence (frequency) of local residential lot size minima
is tabulated on a “bracket” basis in thousands of square feet, for
(a) high-density small lots of 10,000 square feet or less, (b)
two categories of medium density lots ranging from 11,000 to 26,000
square feet in size, and (c) four categories of large low density
lots of 30,000 square feet or more. The high-density, small-lot data
reported by some communities combines both (a) territory so zoned
with (b) existing non-conforming lots of that size in zones with
higher present-day minimum sizes, whereas other localities cited
only existing effective zoning of lots.

For each type of residential zoning, communities were asked
to estimate roughly the percentage of their territory covered by
each category of minimum residential lot sizes. Where provided by
local authorities, that estimate is reported in Table 2. Some com-
munities included all their territory in their estimate, whereas
others excluded water areas, streets, public reservations and cer-
tain other land areas. Finally, the estimated areas make no dis-
tinction between residential zoned land which can be built upon
and land so zoned which is actually unusable for housing because
of swampy conditions, superimposed flood plain zoning or other
causes. Hence, the quoted area percentages must be regarded
as only approximate.

By footnotes, communities with public sewerage systems or gov-
ernmentally-owned or public utility-owned water supply systems are
indicated. However, data was not immediately available to show
how much of the municipality is served by these systems. Clearly,
large-lot zoning within “sewered” and “watered” areas is more
difficult to justify as against the use of such zoning of land with-
out those services.

Table 2 also indicates (a) the population of each responding
community as reported in the 1965 state census, and (b) the local
planning agency’s estimate of the maximum population which
could be accommodated locally under existing minimum lot sizes
and other zoning restrictions. The responding communities have
been arranged in descending order of their 1965 population, be-
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ginning with Worcester which had the largest such population
(180,341).

In summary, Table 2 indicates the following incidence of mini-
mum lot size requirements in relation to the estimated percent-
ages of local territory so zoned;

Minimum Lot Sizes No. oj Communities by Percent of Territory in Each Zone Total No.
(M 1,000 sq. ft.) Not Rep. Under 10% 10-25% 26-50% 51-15% Over 75% Communities
High Density

10Mor less 12 14 8 9 5 7 55

Medium Density
11M-19M 15 6 2 3 3 3 32
20M-26M 22 4 9 4 4 2 45

Low Density
30M-35M 13 1 3 1 4 2 24
40M-45M 16 4 7 5 4 0 36
60M-75M 4 0 0 1 0 2 7
80M-or More 5 1 0 1 1 2 10

In general, as the sizes of communities listed in Table 2 de-
crease, so does the incidence of local reliance on small-lot zoning,
especially where small rural towns not yet subject to substantial
urban pressures are concerned. The prevalence of small-lot zoning
in larger communities reflects (a) the fact that many of them
were largely built up before zoning ordinances and by-laws were
adopted, and (b) the impact of the heavy and profitable de-
mand for home sites near the “core” urban areas.

Substantial use of large-lot zoning in over 50% or more of
their local territory was reported by at least 21 towns, almost
all of them suburban (Amherst, Andover, Bellingham, Boxbor-
ough, Boxford, Dover, Hanover, Hanson, Harvard, Lakeville, Lev-
erett, Lincoln, Marshfield, Medway, Milton, Plympton, Sterling,
Wellfleet, Westford, Weston and Wilbraham). However, many of
these communites extended this zoning to much “unbuildable”
land, and also reported sewerage problems requiring large mini-
mum lot sizes to protect the public health.

In most instances, the 113 communities estimated that very sub-
stantial increases in their population can be accommodated under
their present zoning.
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Table 2 .
- Present Local Requirements re Minimum Lot Sizes In I

Massachusetts Municipalities

Population (000) Incidence of Residential Lot Size Minima as 7. of
1965 Possible Municipal Territory CM*l,OOO square feet)*Name

20M- 30M-
'

40M- 60M- SOM or
26M 2 35M 3 ASM 4 75M 5 More 6of State (Present 10M

Municipality Census Zoning) l or Less
11M-
19M

WORCESTER 7 ’ B 180.3 240.0 76.7
SPRINGFIELD 7 ’® 165.5 303.0 NL NL NL NL NL NL Ye;
NEW BEDFORD 100.1 250.0 NL NL NL NL NL NL NL
FALL RIVER 7 ’ 8 98.0 NR Yes Yes Yes
LYNN 7 ’ B 92.6 125.0 40.5

303.0 NL NL NL NL NL NL Yes 9

125.0 40.5

NEWTON 7 ’? 88.5 96.4 20.0 Yes - Yes
LOWELL ?< 8 „ 86.5 NR Yes
LUnubu

' uuiJ iwv ica

BROCKTON 7 ’ 8 83.4 NR Yes Yes9

LAWRENCE ?’ 8 69.0 NR 71.0
MEDFORD 7 ’ B 60.4 NR 50.0NR 50.0

PITTSFIELD7 ’ 8 56.5 150.0 69.0 10.0 4.0
Brookline7 ’ 8 53.6 76.0 50.0 Yes
HOLYOKE'’ B 52.6 365.0 82.0 5.5 -- 4.8
TAUNTON 7 ’ 3 42.0 NR NL NL NL NL NL NL NL
MELROSE 7 ’ 8 32.1 40.0 67.6 Yes

Lexington7 ’B 31.1 50.0 Yes Yes
Needham7 ’ 8 29.3 40.0 33.0 5.0 45.0
ATTLEBORO 7 ’8 28.6 40.0 3.0 79.0
Wellesley7 ’B 26.2 33.0 23.0 22.0 26.0 7.0 6.0
U Snr-fntFf 1 » 8 O A9Vpb Yar Yah

- -

33.0 23.0 22.0 26.0 7.0 6.0
W. Springfield'26.o 42.0 Yes Yes Yes Yes
Milton 27.7 30.0 33.0 16.6 50.0
Wakefield7 *® 25.5 30.0 15.0 75.0 1.2
MARLBOROUGH7 >° 23.5 50.0 5.0 -- 58.0 10

-- 7.010

Saugus7 * o 23.4 30.0 70.0 -- 25.0
Reading 7 *B 21.1 35.0 35.0 Yes Yes
Andover?. B 20.5 40.0 4.0 15.0 41.440.0

Stoughton?.B 19.6 60.0 10.0 40.0 30.0
Greenfield?.B,ll 13,2 NR NL NL NL NL NL NL NL
Shrewsbury® 18.0 80.0 -- Yes Yes
Ludlow® 15.9 50.0 1.0 96.2
No, AttleboroughB 15,6 100.0 20.0 68,0

FairhavenB 15.6 75.0 90.0
Plymouth?.B 15.4 130.0 --

-- Yes Yes
Rockland?. B 15.1 25.0 5.0 75.0
WebsterB 14.3 20.0 Yes Yes
FalmouthB 13.8 NR 50.0 Yes Yes -- Yes

Longmeadow B 13.8 20.0 33.0 Yesiwuugmoaaow'' jlj.o etu.u jj.u xeo
--

E. Longmeadow B 11.9 25.0 3.5 53.0 10 14.0 10
Sudbury? 10.8 30.0 Yes Yes -- Yes Yes
Bellingham 10.6 60.0 -- 15.0 65.0
Wareham? 10,4 50.0 Yes Yes -- Yes
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Population (000) Incidence of Residential Lot Size Minima as 7. of
Name 1965 Possible Municipal Territory (M ■ 1,000 square feet) 1Possible
of State (Present 10M 11M- 20M- 30M- 40M- 60M- 80M or

Municipality Census Zoning^- or less 19M 26M 35M 45M 75M More
of

Marshfiel/’8 10.1 50.0 15.0 30.0 50.0
Amherst7 * 0 10.0 40.0 .003 3.6 23.8 62.9
Weston ? 9.8 18.0 --

“ 2.0 10.0 20,0 45.0
Wilbraham8 9.7 32.0 2.0 18.0 36.0 37.0 --

Yarmouth? 8.7 30.0 55.0 28.0 17.0 ~~ - - m ~

Northborough 7 8,3 35.0 0.1 4.0 70.0
Westford 7 8.2 NR ““ 25.0 •• 75.08.2 NR 25.0 75.0 --

Uxbridge 8.2 25.0 10.0 10.0 20.0
Westport 7 8.2 NR Yes8.2 NR Yes
Hanover 7 7.8 25.2 85.0

Pembroke 7.7 35.0 ““ 70,0 15.0
Medfield 7 » 8 7.4 NR Yes Yes Yes Yes
Monson 7 * l4 7,3 NR NL NL NL NL NL NL NL7.3 NR NL NL NL NL NL NL NL

41.7 55.0Medway 6.8 10.0 •• 41.7 55.0
W. Boylston 6.0 NR YesW. Boylston 6.0 NR

Rockport 8 5.2 NR Yes Yes Yes
Hanson 7 5.2 15.0 4.0 73.8 14.3 Yes14.3 Yes
Pepperell 4.5 50.0 -- -- Yes
Lincoln 7 4.4 9.0 1.0 -• “" 90.0
Westminster 4 4.4 NR NL NL NL NL NL NL NL4.4 NR NL NL NL NL Nl NL NL

Manchester 8 4.3 7.5 10.0 Yes Yes Yes
Chatham 7 4.1 33,0 33.0 Yes
Nahant 7 » 8 4,0 5.0 95.0 Yes

Yes

Yes
3.9 NR 75.0Townsend
3.9 20.0 YesNorfolk

Mattapoisett^-8 3.9 40.0 100.0
Lakeville 3.7 NR 60.3
Merrimac 3.7 19.0 10,0 -- Yes -- Yes
Sterling 3.7 NR -- 15.0 **“ 75,0
Dover? 3.5 11,0 0.3 2,0 -- 46.0 -- 42.0

Upton 8 3.5 25.0 Yes Yes Yes Yes Yes
Deerfield 11 3.4 NR NL NL NL NL NL NL NLNR NL NL NL NL NL NL NL3.4
Newbury ? 3.4 20.0 25,0 -- Yes
Hampden 3.2 NR Yes Yes YeYes Yes 9Hampden 3.2 NR

3.1 21.0 Yes YesOrleans
Wenham ? 3.1 6.8 -- Yes

Ashburnham 3.0 NR 5.0 85.0
Boxford 3.0 18.0 -- -- --

"" 79.0
2.8 20.0 YesPaxton

Cheshire ?»* 4 2.7 NR NL NL NL NL NL NL NL
Rutland ? 2° 2.7 NR 95.0
Northfield ?» U 2.4 NR Yes
Harvard 2.3 20.0 5.0 90.0
Hendon 2.3 NR Yes
W. Newbury 7 2.0 26.0 -- Yes Yes
Brookfield 7a* 2.0 NR NL NL NL NL NL NL NL

2.0
2.0 NR NL NL NL NL NL NL NLNL
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I

Population (000) Incidence of Residential Lot Size Minima as 7. of
Name 1965 Possible Municipal Territory (M ■ 1,000 square feet)*
of State (Present 10M 11M- 20M- SOM- 40M- 60M- SOM or

Municipality Census Zoning) 1 or Less 19M 26M2 45 M 4 More**
Shelburne7 1.8 NR Yes Yes
E. Brookfield7 * 14 1.7 10.0 NL NL NL NLNL NL NL NL NL NL
Berkley 1.7 20.0 1.0 99.0
Wellfleet 1.6 25.0 35.0 5.0 60.0
Bernardston 1.5 NR -- -- 100.0

Edgar town 7 1.5 NR 75.0 12 25.0 12
Sunderland 7 jU » 1.2 NR Yes
Boxborough 1.1 10.0 -- 70.0
Whatelyl * 1.1 NR -- Yes
Richmond 1.1 7.0 Yes -- Yes Yes

Plympton 1.0 5.0 -- -- 90.0
Leveret t 0,9 5.0 -- 15.0 30.0
Truro 0.9 5.5 -- Yes
Convey 14 0.9 NR NL NL NL NL NL ML NL
Pelham 0,9 8.0 Yes

Florida 0.6 NR NL NL NL NL NL NL NL
Sandlsfield 0.6 NR Yes
New 0.5 NR NL NL NL NL NL NL NL
Windsor 0.4 NR Yes
Leyden H 0.3 NR Yes -- Yes

Montgomery 0.3 NR Yes Yes
Shutesburyll 0,3 NR Yes Yes
W. Ilsburyl4 0.3 NR NL NL NL NL NL NL NL
Chllmarkl2* 0.3 NR NL NL NL NL NL NL NL
Rowell 0,2 NR Yes
Tolland 11 0.1 NR NL NL NL NL NL NL NL
Legend

Yes Municipality has a minimum lot size requirement, but its territorial
coverage was not reported by local officials.

NL No minimum lot size prescribed.
NR -- Not reported in reply by local officials.

Footnotes

(1) Estimated by local planning agency or selectmen in response to 1967 Legis-
lative Research Bureau questionnaire.

(2) Includes half-acre lots (21,730 square feet),
(3) Includes three-quarter acre lots (32,670 square feet).
(4) Includes one acre lots (43,560 square feet).
(5) Includes one and one-half acre lots (65,340 square feet).
(6) Includes two acre (87,120 square feet) and three acre (130,680 square feet)

lots.
(7) Has community water supply system serving part or all of territory.
(8) Has community sewerage system serving part or all of territory.
(S) Minimum lot requirement for multi-family and/or apartment buildings only.

(10) 1964 data. Source: Mass. Federation of Planning Boards, Summary of Zoning
Questionnaire, December 1964, Statistical tables.

(11) 1967 data supplied by Franklin County Planning Department.
(12) Town divided into two zones, one without lot limits(shown under"loM or Less).
(13) Building by-law requirement applicable throughout town.
(14) No zoning. Building regulations set such requirement as is required
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Impact on Modest Income Housing. At least two studies within
the past ten years have discussed the effect of local lot size minima
upon residential housing in Massachusetts and in the neighboring
State of Connecticut.

The first of these two studies, published in 1958 by the Urban
Land Institute, 1 dealt with the zoning practices of Massachusetts
communities, with particular emphasis upon 18 of Boston’s sub-
urban towns.2 The Institute reported that large lot zoning has
been on the increase in Massachusetts since World War 11. Thus,
in 11 suburban towns on Boston’s outskirts the amount of avail-
able buildable vacant land zoned in lots of 10,000 square feet or
less was reduced to about 15% of the total land area of these
localities between 1946 and 1956; in contrast, such land zoned
in lots exceeding one acre increased to 25% of that land area dur-
ing the same period.

Consequently, the dwelling unit capacity of available buildable
vacant land zoned in single-family residential lots was reduced
from 95,000 to 58,000 homes. The Urban Land Institute report
estimated that at this rate, the supply of vacant land for building
sites in these 11 towns would be exhausted by the 19905. In any
event, the report noted that one effect of the low population
density large lot zoning trend may be to accelerate the wider
territorial dispersal of population from central urban areas.

The Urban Land Institute study found that minimum lot size
requirements in effect in the years 1956-58 did not influence the
cost of a single-family home as much as local frontage require-
ments and local requirements relative to the number, types and
levels of improvements to be provided.

The study also concluded (1) that municipal costs and per-
family municipal tax revenue do not necessarily rise with lot
sizes, and (2) that increasing lot sizes does not necessarily slow
the rate of local population growth or preserve a rural appear-

1 Urban Land Institute, The Effects of Large Lot Size on Residential Develop-
ment, Technical Bulletin No. 32, Washington, D.C., 1958, 53 pp.

2 Andover, Canton, Concord, Dover, Framingham, Hingham, Lincoln, Lynn-
field, Natick, Needham, Reading, Scituate, Sharon, Sudbury, Wayland,
Wellesley, Weston and Westwood.
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ance. Factors such as access, scenic beauty, the quality of local
public services, and “prestige levels” may influence local growth
rates more markedly than lot restrictions.

The second study, published in 1967 by the American Society
of Planning Officials,1 considered the impact of large-lot zoning
upon modest income housing in the nearby State of Connecticut,
where rapidly-expanding urban areas face conditions substantially
similar to those prevailing in Massachusetts.

The Connecticut study revealed that across the nation the price
of land has increased rapidly in recent years, to the point where
in many areas the purchase of land accounts for 20% of the total
cost of house and site, contrasted with 8% to 12% two decades
ago. Prices of land within a state, or even within one locality,
vary according to (1) community character, (2) site location, (3)
intensity of development allowed by local zoning, and (4) minimum
lot size requirements. High-intensity land uses, such as for apart-
ment houses, result in higher land prices than do lower intensity
uses for single-family homes or farms. In regard to lot size minima,
the report observed that

Since on any given lot zoned for single-family detached homes only one
house can be built for only one family, the price of land will reflect this
restricted density rather than the size of the lot. Lots restricted to a single-
family dwelling unit will tend to be priced within a relatively narrow
range, regardless of size. A quarter-acre lot may cost the same as a full-
acre lot if both are the minimum lot size permitted. The price of land per
square foot varies inversely with the minimum lot-size requirement: it
goes down when minimum lot-size requirements are raised and vice versa.
But lot prices tend to become stabilized.2

As in the Massachusetts study, subdivision improvement costs
were found to be “a substantial proportion of the total cost of
an improved lot.” These costs for utilities and other improve-
ments increase with lot size, but at a decreasing rate, because
low-density developments require fewer public services. However,
such improvements may add as much as 200% to the price of the

1 American Society of Planning Officials, New Directions in Connecticut Plan-
ning Legislation A Study of Connecticut Planning, Zoning, and Related
Matters, Chicago, 111., February 1967, 259 pp. Chapter V, “Large-Lot Zoning
and its Effect on Moderately-Priced Housing.” at pp. 183-223.

2 Ibid, p. 207.
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land. Land costs can be raised critically if a locality has inflexible
improvement standards and excessive improvement requirements.
Improved lots of the same sizes tend to become more expensive
to purchase as one moves closer to a “core” urban center. In gen-
eral, the Connecticut study reveals that increases in land costs
for any given development are likely to be reflected in a smaller
expenditure per house by the developer, leading to a smaller floor
area in each house and greater use of less expensive construc-
tion methods and materials.

The Connecticut report, like its Massachusetts predecessor, con-
cluded that lot size is not a critical variable in determining hous-
ing costs. However, it noted that for buyers of modest means,
even a small price increase may assume critical importance in
terms of what they are able to carry in mortgages.

Adverse indirect effects of large-lot zoning, noted below in the
Connecticut study, were also mentioned to the Research Bureau
staff by knowledgeable assessors and home builders in Massachu-
setts :

Of more significance are the indirect effects of large-lot zoning on oc-
cupancy costs, the effects on both the home owner and on public finances.
Large-lot zoning disperses development, wastes valuable land resources,
raises the cost of both public and private services, and magnifies transporta-
tion problems. The large lot is necessarily far from community services,
employment, schools, shopping and recreation. It may not raise the pur-
chase price of the home significantly, but it raises the cost of occupying
it. These costs come back to haunt the home owner not only in the
form of additional private services which he has to perform (such as buy-
ing a second car) but also in the form of higher taxes to pay for addi-
tional public services, more streets and expressways, parking areas, and ex-
tended utility lines.

There is still another indirect effect when the ratio of large to small
lots in a community is badly out of balance with the market demand. When
there is a shortage of small lots in a town because most of the undeveloped
land is zoned for large lots, the price of the small lots soars to unreason-
able heights. The consultants were told of several instances where the
price of a quarter-acre lot was much higher than the price of one and
two-acre lots in the same town.i

In 1967, the Town of Needham, lying on Route 128 in Boston’s
western suburbs, underwent a professional revaluation of local

1 New Directions in Connecticut Planning Legislation A Study of Connecti-
cut Planning, Zoning, and Related Matters, supra., pp. 214-215.
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real estate on the basis of its “full and fair cash value” in order
to conform to constitutional standards of proportional property
taxation. 1 Approximately 33% of the town’s area is zoned in
10,000 square foot residential lots, about 5% in 20,000 square foot
residential lots, and about 45% in acre residential lots (a major
part of this latter area includes state and local parks and res-
ervations, institutional property, and flood plain). Very substantial
increases occurred in assessed land values, which were attributed
by the assessors to (a) the demand for home sites and (b) the
effect of large-lot zoning elsewhere in the metropolitan area upon
that demand.

Purposes and Types of Local Zoning. In a number of Massa-
chusetts communities, low-density zoning has been utilized to con-
serve the natural countryside and shore areas which might other-
wise be lost or damaged if medium or high-density land uses
were allowed. Such “green space” zoning takes many forms, but
is subject to the previously-cited judical dicta in Aronson vs.
Sharon that zoning may not be used as a substitute by a munici-
pality for acquiring land under eminent domain with just com-
pensation to owners. 2

The statutes specifically authorize localities to provide separate
zones for “agriculture” (G.L. c. 40A, s. 2). Accordingly, “resi-
dential-agricultural,” “agricultural-residential” and “agricultural”
zones were reported in at least 16 of the 113 municipalities cover-
ed by the Legislative Research Bureau survey.3 Almost all of these
16 communities are rural, and most of them dedicate the major
part of their territory to such zoning. This “agricultural” clas-
sification of land permits its valuation for tax purposes at lower
values, especially where a large minimum lot requirement is in-
corporated.

Conservation,” “recreational” and “open space” zoning was re^

“Green Space” Zoning

1 Mass. Const. Part 11, c. 11, s. 1., Art. IV; Bettigole vs. Assessors of Springfield,
343 Mass. 223 (1961) Leto vs. Wilmington, 348 Mass. 114 (1964).

2 346 Mass. 598 (1964).

3 Bellingham Bernardston, Boxborough, Deerfield, Harvard, Holyoke, Leyden,
Leverett, Ludlow, Merrimac, Northfleld, Plympton, Rowe, Sterling, Uxbridge
and Webster.
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ported in eight communities, most of them suburban.1 This zon-
ing is permitted implicitly by statutory provisions authorizing lo-
calities to prevent the overcrowding of land, to conserve land
values, and to provide adequately for parks and other public re-
quirements (G.L. c. 40A, ss. 2-3). Green space zoning of this
nature extends to only a small area of each of these communities
except in (a) the Town of Boxford which reported about 19% of
its territory in conservation and open space zones, and (b) the
Town of Wellfleet where about 60% of the municipality’s area is
zoned specially in connection with the federally-owned Cape Cod
National Seashore Park.

Finally, “green space” may also be preserved by local “flood
plain” zoning ordinances and by-laws which provide that “lands
deemed subject to seasonal or periodic flooding shall not be used
for residence or other purposes as to endanger the health or safe-
ty of occupants thereof” (G.L. c. 40A, s. 2; c. 41, s. 81M). Such
flood plain zones may be superimposed “vertically” upon other
zones, or they may be formed in separate “horizontal” districts
exclusive of other forms of zoning. Information obtained by the
Legislative Research Bureau and by the Planning Division of
the State Department of Commerce indicates such flood plain
zoning in at least 17 Massachusetts cities and towns, including seven
belonging to the surveyed group of 113 localities.2 However, as
no state-prescribed uniform standard or definition of a “flood
plain” controls this local action, each community is free to “tailor-
make” its own definition to local desires and conditions.

State-Prescribed Conservation and Flood Plain Zones. Other
forms of direct conservation and “flood plain” zoning may be in-
stituted by the State Department of Natural Resources, and by
the Water Resources Commission within that department, for
various conservation and water pollution control purposes. Regu-
lations may be made by the department to control filling and

1 Boxford, East Longmeadow, Hanover, Hanson, Lincoln, Medway, Webster and
Wellfleet.

2 Billerica, Concord, Dedham, Dover, Framingham, Franklin, Lee Marshfield,
Natick, Needham, Norfolk, North Adams, Townsend, Uxbridge, Walpole,
Webster, and Westwood.
(Italics indicate communities responding to Research Bureau questionnaire.)
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dredging in coastal wetlands which are subject to tidal action
or coastal storm flowage, and lands contiguous thereto (G.L. c.
130, s. 105. The approval of the State Departments of Public
Works and of Natural Resources is required for similar filling
and dredging of banks, flats, marshes, meadows and swamps bord-
ering on inland waters (G.L. c. 132, s. 117C). Likewise, the Water
Resources Commission is empowered by various special laws to
create flood plain zones in certain parts of the state and to regu-
late the same. The judicial principle that land may not be taken
without fair compensation to its owners applies to these state
regulations. As of January 1, 1968 no state flood plain or similar
zones had been established by the state under the foregoing
statutes.

Impact on Modest Income Housing. The effects of “green space”
zoning upon modest income housing in any community depends
upon (a) the kind of such zoning employed, (b) the amount of
territory covered by this zoning vs. other types of zones, and (c)
its relationship to state and local policies in respect to land ac-
quisition for conservation and flood control purposes.

A reasonable scheme of “green space” zoning requires a har-
monizing of the public interests in (a) the conservation of water
and other natural resources, (b) flood control, (c) the protection
of agriculture, (d) an adequate supply of home sites for modest
income families, and (e) a pleasant community appearance. Too
little “green space” zoning and publicly-owned “green space” land
can be as detrimental to the public interest as too sweeping an
application of large-lot and “green space” zoning.

To the extent that “green space” zones involve large lot minima,
the preceding commentary on the effects of such minima upon
modest income housing appears applicable here.

Nature and Purposes of Requirement. Closely related to mini-
mum lot size standards are local zoning requirements stipulating
the minimum frontages for different types of building lots. As a
matter of common practice, the minimum lot frontage require-
ment for any residential zone is uniform through that zone.

The primary purposes of such frontage requirements for resi-

Minimum Frontage Requirements
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dential lots are: (a) to assure adequate access of these lots to
the street which faces them; (b) to promote a rational pattern of
lot sizes and dimensions with reference to topography, the muni-
cipal street system, public utilities and over-all municipal develop-
ment; and (c) to supplement the population density control policy
inherent in the locality’s minimum lot size requirements.

Practices of 113 Massachusetts Communities in 1967. Of the 113
localities whose zoning practices were reported to the Legislative
Research bureau, 96 provided specific information as to their res-
idential lot frontage requirements effective in 1967. Another two
communities indicated that they had such frontage regulations but
neglected to describe them. And the remaining 15 municipalities
either reported that they had no such requirements, or were silent
on the subject.

The following Table 3 summarizes, on a distribution basis, the
minimum frontage requirements controlling single-family residen-
tial lots of the foregoing 96 communities in relation to the mini-
mum lot sizes imposed by such communities for their various
residential zones. In 47 of the 96 cities and towns, the required
frontage for a single-family lot increased with the minimum lot
size specified for the particular residential zone. However, there
were 49 communities which reported that their lot frontage re-
quirement was the same for all residential zones; this group in-
cludes 26 localities with only one class of residential zone, and
23 localities with several types of residential zones.

The Massachusetts statutes impose no limitation upon the mini-
mum frontages which localities may require for residential lots.
However, a statutory minimum frontage of 20 feet applies to such
lots in a city or town subject to the Subdivision Control Law if
no other frontage is specified in the local zoning code (G.L. c.
41, s. 81L).

Impact on Modest Income Housing. The effect of minimum
frontage requirements upon the costs of single-family residences
was considered by the Urban Land Institute in its survey of Bos-
ton area practices, published in 1958.1

1 Urban Land Institute, The Effects of Large Lot Size on Residential Develop-
ment, Technical Bulletin No. 32, Washington, D.C., 1958, 53 pp.
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In general, that study revealed that local requirements relative
to minimum frontages have their primary impact on the “off-
site” costs of single-family homes in subdivisions. These are the
costs in the street on which a lot faces for: (a) the clearing,
excavating, grading, construction and landscaping of streets and
sidewalks; (b) storm drains and catch basins; (c) water, sewer
and gas mains and their related apparatus; (d) street lights and
street signs; and (e) electric power poles, conduits and related
equipment.

Stringent local requirements relative to these improvements im-
pose larger total per foot frontage costs which must be apportioned
among lots in the subdivision. If a subdivision of a given size is
zoned in small lots with modest frontages, these “off-site” costs
can be apportioned among many homes, so that the burden on
each home is less than that which would prevail for such home
if greater lot sizes and frontages were required. Similarly, in
two subdivisions having the same minimum lot size requirement
but different frontage minimums, the cost of an identical single-
family home will be greater in the subdivision governed by the lar-
ger minimum frontage requirement. Thus, the 1958 Urban
Land Institute report estimated that the “off-site” costs of a home
located on a 40,000 square foot lot having a 200 foot minimum
frontage would be 40% greater than the costs for an identical
house on such a lot having only 100 foot minimum frontage, where
the same types of off-site improvements are demanded.1

Table 3 indicates a prevalence of residential lot frontages of
from 75 feet to 100 feet for high density lots (10,000 square
feet or less) and medium density lots (11,000 to 26,000 square
feet) of the 96 cities and towns furnishing their 1967 frontage
data. In a smaller number of instances, larger frontages are
required, with implied larger off-site costs for homes of a like
character in communities with comparable subdivision improve-
ment standards. However, the data reflected in Table 3 is not of
sufficient depth to indicate whether the construction of modest in-
come homes in the state as a whole is aided or injured to any

1 Urban Land Institute, The Effects of Large Lot Size on Residential Develop-
ment, supra., pp. 15-16.
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significant degree by the higher lot frontage requirements re-
ported.

Table 3 Minimum Frontage Requirements for Single-Family Residential
Lots in 96 Massachusetts Municipalities in 1967 According to Lots of

Specified Minimum Sizes

Number of Municipalities, by Types of Zone Minimum Lot Sizes,
Range of Imposing Frontage Restrictions on Lots (M 1,000 Square Feet)
Min. Lot Total,
Frontage 10M or 11M - ZOM - SOM - 10M - SOM - SOM All Zone

Requirements Less 19M Z6M 35M Ji5M 75M Or More Types

0 0 0 4 4
0 7 4 2 13
1 6 0 0 7

15 14 1 1 42
3 1 0 0 23
2 4 1 2 70
1 1 1 0 31
1 1 0 0 19
1 2 2 1 11

225-250 ft. 0 0 0
200-210 ft. 0 0 0
175-180 ft. 0 0 0
150-170 ft. 2 0 9
125-140 ft. 3 5 11
100-120 ft. 15 21 25
75- 90ft. 23 4 1
50- 65 ft. 13 2 2
20- 35 ft. 3 11

Sources: (a) Responses of local planning agencies and selectmen to
Legislative Research Bureau questionnaire in 1967; (b) Frank-
lin County Planning Department.

Nature and Purposes of Requirements. To prevent the construc-
tion of buildings too close to one another and to existing or
contemplated sidewalk and street rights-of-way, local zoning regula-
tions may require such buildings to be set back certain specified
distances from the boundaries of the lots on which they are to
be erected. Setback regulations not only facilitate future street and
sidewalk widenings and construction, but make buildings more
accessible to fire fighting forces and less subject to spreading
conflagrations. In addition, proper setbacks may enhance the phy-
sical appearance of a neighborhood, preventing congestion and
affording opportunities for landscaping of both private property
and the public way.

Massachusetts statutes impose no limitations upon local setback
requirements established by zoning regulations; however, those
regulations are open to challenge in the courts if they depart
unreasonably from the general purposes of zoning stipulated in the
Zoning Enabling Act (G.L.c. 40A, ss. 2-3).

Setback Requirements
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Aside from their zoning authority, localities may also establish
“building line” setbacks, not exceeding 40 feet, from the exterior
lines of their roads and of county highways passing through their
territory (G.L. c. 82, s. 37). Such “building lines” may also be
promulgated by the county commissioners in respect to county high-
ways, and supersede local regulations permitting construction of
buildings closer to the exterior lines of those highways (G.L. c.
82, s. 6).

In general, property-owners who are injured in their property
rights by these municipal and county setback requirements may
seek damages in the courts (G.L. c. 41, ss. 81F and 81J; c. 82, ss. 7
and 37).

Practices of 113 Massachusetts Municipalities in 1967. Setback
requirements of one sort or another were reported in 95 of the
113 municipalities covered by the Legislative Research Bureau sur-
vey.

All 95 localities in this group reported that they require single-
family houses to be set back specified distances from either the
centerline of the street on which the house lot abuts, or from
the boundary line of the lot and the public way. Of these 95 com-
munities, 17 reported sideline setback or side yard requirements
prohibiting construction closer than a specified distance to the
property line on either side of the house. And, finally, 16 of the
95 localities also reported a rear setback or rear yard requirement
barring construction within a certain distance of the property line
to the rear of the house. In 66 of the 95 municipalities, the set-
back requirement was reported as uniform throughout all resi-
dential zones. A minority of 38 localities indicated different set-
back requirements for different types of residential zones, usually
with larger setbacks specified for lots of larger minimum sizes.

Information submitted by responding communities relative to
their setback requirements was insufficient for a detailed analysis.
Furthermore, many local replies did not specify whether their set-
backs from streets were measured from the center lines or exterior
lines of such streets. In general, most of the 95 communities pro-
viding data on this score favored (a) front setbacks of 20 to 30
feet from the exterior lines of streets, (b) sideline or side yard set-
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backs ranging from 10 feet to 15 feet from the property line, and
(c) rear yard setbacks of from 10 to 15 feet from the property line.

Impact on Modest Income Housing. Local setback requirements
appear to have only a limited impact upon the construction of
modest income single-family homes. As between two comparable
houses on lots of the same dimensions, the house which is erected
further from the street will require longer water main and sewer
connections, and a longer driveway; but these additional costs do
not appear to loom very large in the total cost of the house,
land and improvements.

On the other hand, it is possible that setback requirements
may be a much more significant factor in the cost of modest in-
come multi-family housing and apartment houses, when combined
with high minimum lot size standards for such buildings. However,
precise data on this score could not be obtained by the Research
Bureau in time for analysis and inclusion in this study.

Nature and Purposes of Requirements.1 In order to control the
densities of their populations and to provide adequate open space,
communities may utilize not only minimum lot size requirements,
but also a variety of zoning and building regulations which re-
strict the sizes of residential buildings which may be erected
in each type of residential zone.

These restrictions on the sizes of residential buildings in Mas-
sachusetts include (a) requirements as to the minimum floor areas
of residences, (b) limits on the maximum area of a lot which
may be occupied by a residential building, and (c) limitations on
the height of residential buildings. Communities may also util-
ize cubic content or building volume restrictions; but no such
requirements of this class were reported to the Legislative
Research Bureau by any locality. Local requirements as to
the sizes of buildings have been upheld by the United States
Supreme Court in a 1953 decision, wherein that court dismissed

Minimum Floor Area Requirements

1 Source in part: Schmandt, H. J., “Municipal Control of Urban Expansion,”
Fordham Law Review, Vol. XXIX, No. 4, April 1961, at pp. 639-640.
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an appeal from a New Jersey State Supreme Court decision that
the size of dwellings in a community invariably affects the char-
acter of the community and does much to determine whether or
not the community is a desirable place in which to live.2

Practices of 113 Massachusetts Communities in 1967. Under
Massachusetts law, no municipal zoning regulation may require
single-family residential building to have a ground floor area,
or “floor area of living space,” in excess of 768 square feet (G.L.
c. 40A, s. 2). This state standard was imposed by an amend-
atory statute of 1959 (c. 607) as a result of complaints by the
Home Builders Association of Massachusetts concerning high min-
imum floor area requirements imposed or contemplated by some
localities for single-family residences. No comparable statutory con-
trols apply to floor areas of multi-family houses or apartment
buildings.

Of the 113 communities covered by the Legislative Research
Bureau survey of 1967, a majority (55) of the 97 which pro-
vided information on minimum residential floor area requirements
reported that they imposed no such restrictions on residential
buildings of any variety. Another five applied floor area require-
ments to multi-family housing (including apartment buildings)
but not to single-family detached homes. In the remaining 37
localities single-family residences are subject to minimum floor
area requirements.

The following Table 4 summarizes the floor area requirements
of the above 37 municipalities in relation to their different resi-
dential zones as controlled by minimum lot size regulations. Mini-
mum floor area requirements of between 700 and 768 feet pre-
dominate, with lesser requirements being applied in a handful of
localities.

With rare exceptions, the practice in these 37 cities and towns
in 1967 was to apply the same minimum floor area requirement
to single-family residences in all residential zones. Where mini-
mum floor areas specified for multi-family or apartment houses
2 Lionshead Lake Inc., vs. Township of Wayne, 10 N.J. 165 (1952), 344 U.S. 919

(1953).
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were reported, they tended to be greater than those applying to
single-family houses.

Table Incidence of Minimum Floor Area Requirements in 37
Massachusetts Municipalities in 1967 According to Single-Residence Lots of

Specified Minimum Sizes
Number of Municipalities by Types of Zone Minimum Lot Sizes,

Imposing Minimum Floor Area Requirement (M-1000 Square Feet)
Minimum Total,

Floor Area 10M or 11M - 20M - SOM - kOM - SOM - SOM All Zone
Requirement Less 19M 26M 35M Jf5M 75M Or More Types

768 Sq. Ft. 5 453221 22
3 3 3 2 2 2 18
2 3 1 2 1 0 12
2 0 2 1 0 0 6
0 0 1 0 0 0 2

750 Sq.Ft. 3
720 Sq. Ft. 3
700 Sq. Ft. 1
650 Sq. Ft. 1
640 Sq. Ft. 0 010100 2

1 0 1 0 0 0 2
2 2 2 1 0 0 8
0 0 0 0 0 0 1
1 0 0 0 0 0 2

0 1 0 0 0 0 1
0 0 0 1 0 0 1
0 0 0 0 0 0 1

500 Sq. Ft. 1
480 Sq. Ft. 1
440 Sq. Ft. 0
400 Sq. Ft. 0

90 Sq. Ft. 1
First 4 Persons +

60 Sq. Ft. Per Add.
Person, not indicated 0 0100001

Sources: (a) Responses of local planning agencies or selectmen to Leg-
islative Research Bureau questionnaire in 1967; (b) Frank-
lin County Planning Dept.

Impact on Modest Income Housing. The 768 square foot statu-
tory restriction on minimum floor area requirements of local zon-
ing regulations appears effective in preventing unreasonable uses
of such minima to impede the construction of modest income
single-family homes. No complaints were received by the Legisla-
tive Research Bureau concerning minimum floor area standards
for multi-family houses or apartment buildings; and no evidence
was adduced to indicate difficulties on that score.

Maximum Buildable Area of Lots
Requirements of 113 Massachusetts Communities in 1967. Among

the 113 cities and towns surveyed were 97 which indicated whether
or not they imposed a ceiling in 1967 upon the portion of a lot
which could be occupied by a residential building.

Of these 97 localities in this group, 54 reported that they had

624 Sq. Ft. 0
600 Sq. Ft. 1
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no such requirements for either single-family or larger residential
buildings. Ten more localities indicated that their limitations ap-
plied only to apartment buildings and multi-family houses but
not to single-family detached homes. And five communities gave
unclear answers.

Thus, there remained a minority residue of 28 communities
with restrictions on the maximum buildable areas of single-family
residence lots, expressed in each instance as a percentage of the
lot area. A uniform percentage of the maximum buildable areas
of lots was reported applicable to all residential zones by 22 of
these 28 municipalities, whereas six others of this group prescribed
different percentages for different residential zones, usually
requiring smaller buildable area percentages for zones with larger
minimum lot requirements.

The practices of the foregoing 28 localities are summarized in
the following Table 5 which shows the frequency and extent of
their restrictions upon the maximum buildable areas of lots in
1967, in relation to zone limitations upon the minimum sizes of
single-family residential lots. In general, dwellings are limited
to 25 to 30 percent of the lot area.

Table 5. Maximum Area of Lot Which Could Be Built Upon
in 28 Massachusetts Municipalities in 1967, According to

Single-Residence Lots of Specified Minimum Sizes
Number of Municipalities, by Types of Zone Minimum Lot Sizes, Imposing

Maximum Restriction of Maximum Buildable Area of Lots (M-1,000 sq. ft.)
Buildable Total,

Percent of 10M or 11M - BOM - SOM - iOM - 60M - SOM or All Zone
Lot Area Less 19M B6M SSM Jf5M 75M More Types

50% 2 100000 3
40% 0 010000 1
35% 1 000100 2
33.3% 1 010101 4
30% 4 123121 14
25% 7 544312 26
20% 1 040200 7
15% 0 001100 2
10% 0 000011 2

Impact on Modest Income Housing. Data gathered by the Legis-
lative Research Bureau did not indicate any significant impact

Sources: (a) Responses of local planning agencies and selectmen to Leg-
islative Research Bureau questionnaire in 1967; (to) Franklin
County Planning Department.
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upon modest income housing by local ceilings on the buildable
areas of lots for single-family residences.

Such local ceilings became more significant for multi-family
houses and apartment buildings, in that in conjunction with build-
ing height limitations they control the number and sizes of such
structures which may be erected within a given district zoned
for such uses. A primary public concern behind these limitations
is the provision of adequate auto parking areas and outdoor
living spaces for the many inhabitants of multi-family and apart-
ment buildings, and avoidance of “shoulder to shoulder” structural
congestion.

Nature and Purposes of Limitations. Through zoning and build-
ing ordinances and by-laws, localities may impose limitations upon
the height of buildings within their territory in an exercise of
their police power (G.L. c. 40A, ss. 2 and 3; c. 143, s. 2). On this
score, an article in the Fordham Law Review has stressed that:

Reasonable regulations over building heights were early upheld as a
valid exercise of the police power.i The original motivation was the day-
lighting of buildings rather than the regulation of density. These controls
were later welded into the machinery of zoning, with their original justifi-
cation shifting to a limitation on density. The more recent bulk regula-
tions, while varying in form, turn on the relationship between floor area
and lot size. . . . Proper use of this device not only regulates density but
also insures the preservation of open space even where high-rise apart-
ments are permitted.2

The sole statutory standard imposed upon such local regulations
in Massachusetts limits buildings to a height not exceeding 125
feet above the street grades in cities other than Boston, Cambridge,
Everett, Newton, Springfield and Worcester (G.L. c. 143, s. 2).

Practices of 113 Massachusetts Communities in 1967. Of the 113
municipalities surveyed, 102 responded to inquiries concerning their

Building Height Limitations

1 Welch vs. Swasey, 193 Mass. 364 (1907), 214 U.S. 91 (1909); 122 Main St.
Corp. vs. City of Brockton, 323 Mass. 646 (1949).

2 Schmandt, Henry J., “Municipal Control of Urban Expansion,” Fordham Law
Review, Vol. XXIX, No. 4, April 1961, at p. 641.
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imposition of limitations upon the height of (a) single-family resi-
dences, (b) multi-family houses, and (c) apartment buildings. Lim-
itations reported by these communities were expressed variously
in feet, stories, or a combination of feet and stories, whichever
is less. Precise comparisons are therefore difficult. However,
these local building height limitations may be summarized in the
following approximate terms:

(a) Single-family Residence Height Limitations. Zoning or building code
restrictions upon the heights of single-family residences were reported by
62 municipalities, with height limits ranging from as low as 30 feet to as
high as 50 feet. In this group of 62 localities were 31 which applied a 35-
foot height limit; of these 31 “35-foot“ communities, 20 also specified a
limit of between two and three stories, with a majority favoring a2%
story restriction in addition to the 35-foot limit. The next largest number
of communities among the 62 were the ten utilizing only a 2% story height
limit. And five of the 62 localities enforced a 40-foot height restriction.
Scattered practices were reported by the remaining 16 municipalities as fol-
lows: a 30-foot limit (3 localities), a 35-40-foot limit varying with the type
of residential zone (3 localities), a two-story limit (2 towns), a 2% to 3
story limit varying with the type of residential zone (1 town), a 3 story
restriction (2 cities), a 45-foot restriction <3 localities), a 35-50-foot limit
depending upon the zone (1 city), and a 50-foot limit (1 city). Some of the
latter 16 localities using footage limits also tied them in to story limits.

(b) Multi-family Residence Height Limitations. Among the 102 com-
munities aforesaid, 14 indicated that multi-family houses are not permitted
by their zoning codes, 36 stated that no height limits were imposed by
them on such houses permitted by their zoning, and 52 prescribed such
limits of from 30 to 120 feet.

In the latter group of 52 localities controlling multi-family residence
heights, 21 reported their use of a 35-foot limit (combined in 13 localities
with a limit of 2%-3 stories); six more communities prescribed a2% story
limit only; another seven municipalities forbid multi-family houses exceed-
ing 40 feet in height, in combination with story limitations in some in-
stances; and miscellaneous practices were found in the remaining 18 locali-
ties. In general, height limits of single-family and multi-family houses
were the same, except in a minority of responding communities where the
latter reportedly may rise to greater heights of as much as 50, 70 or 120
feet.

(c) Apartment Building Height Limitations. Only 71 of the 102 com-
munities reporting their height limit practices or lack thereof indicated
that their 1967 zoning permitted construction of apartment buildings,
whereas such structures reportedly were forbidden in 31 localities. Of the
71 localities appearing to permit apartment buildings, 46 specified par-
ticular height limits in their zoning or building codes while another 25
indicated no local limitation. Of the latter 25 municipalities all but one
(Worcester) are thus subject to the 125-foot statutory limitation on build-
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ing heights, and all but three are substantially rural localities in which
there is little significant interest in apartment buildings.

Local limiations on apartment building height vary greatly with the
kinds of apartment buildings possible under the individual local zoning
schemes. In most instances, apartment buildings may not be higher
than multi-family houses, and hence must seek space horizontally rather
than vertically. A minority of 16 among the 46 localities fixing specific
height limits for apartment structures in 1967 permitted such buildings in
excess of 50 feet.

Impact on Modest Income Housing. The height restrictions im-
posed upon single-family detached homes reported by 62 localities
do not appear to influence modest income housing of that type
significantly. These restrictions, for the most part, simply follow
prevailing owner and builder preferences and reflect optimum
economic usages.

Height restrictions upon two-family or three-family homes, clus-
ter housing and apartment buildings may be more significant to
the extent that they stress horizontal rather than vertical devel-
opment. Horizontal construction of such facilities requires more
land, and in metropolitan areas such land is very costly.

Beyond these height restrictions, of course, lies the greater
public policy issue of providing sufficient sites in metropolitan
areas for adequate multi-family and apartment housing at modest
rentals for that portion of the area population which cannot afford
to own or to rent a single-family home, or which finds too
burdensome the expense of commuting from distant suburban
areas to “core city” places of employment. To the extent that
inner suburban communities prohibit multi-family and apartment
housing, or attach height or other restrictions which make such
housing feasible only on a “luxury” basis, the modest income
housing problems of the entire metropolitan area are aggravated.
At the same time, public needs would be ill-served by the opposite
extreme of a spreading “tenement blight” exported from the “core
city” to its suburbs.

In this general connection, it is interesting to note that of the
102 communities providing height limit information, eight were
suburban municipalities which prohibit multi-family home construc-
tion, 19 were suburbs which bar apartment construction, and only
16 were suburban localities which reported that they allow apart-
ment structures in excess of 50 feet. In large degree, communities
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that allowed multi-family or apartment structures also limit them
to the same heights governing single-family homes. A significant
factor in such local practices is the lack of municipal fire-fighting
equipment capable of serving higher structures.

Under state law localities may prescribe fees for building, plumb-
ing, wiring and related inspections and permits, and to fix the
amounts thereof. Localities vary greatly in their practices on this
score so much so as to deny any useful detailed analysis.

Most of the 105 municipalities responding to Legislative Re-
search Bureau inquiries as to their inspection and permit fee prac-
tices reported that they collected such fees, while less than 20
localities indicated that no such fees were imposed by them. In
some instances, the fee is a flat dollar amount per inspection or
permit. In others, a graduated fee schedule is used which is based
upon the estimated value of the structure being erected. Fees of as
little as $1 and of as much as $2,000 (for very large buildings)
were reported. Some communities require more types of permits
than others, with different fees being prescribed for each kind of
permit. In medium and larger municipalities, it is common prac-
tice to make the municipal building, plumbing and wiring inspec-
tion agency financially self-supporting through its fee schedule.

Fee data supplied by the above communities did not indicate any
use of these local charges to the detriment of modest income hous-
ing.

Nature and Scope of Programs. By statute, city councils with the
concurrence of their mayors, and town meetings in towns, may
establish within their respective municipal territories a housing au-
thority which is under the administrative control of a five-member
local housing authority board. In cities, that board consists of
four members named by the mayor or manager with such consent
by the city council as may be required by the city charter, and
one member of the board is appointed by the Director of the Divi-
sion of Housing in the State Department of Commerce and De-

Inspection and Permit Fees

Impact of Related State and Local Practices
Local Public Housing Programs
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velopment. In towns, the four “local” members aforesaid are
elected by the voters or are named under special statutory pro-
visions by the town manager; the fifth board member is chosen
by the aforementioned state director. Members serve for a term
of five years. Upon recommendation of a housing authority board,
the authority may be abolished by vote of its city council with
mayoral concurrence, or by vote of its town electorate, when the
authority’s outstanding obligations have been paid (G.L. c. 121, ss.
26K and 26L).

Subject to certain statutory requirements, a local housing author-
ity may acquire or construct, maintain and manage housing proj-
ects for (a) veterans, (b) elderly persons, and (c) low-income
persons, who meet state-established qualifications which generally
specify a very modest personal income near the subsistence level
or an income below such levels on the part of the tenant. These
local housing projects must conform to: (a) local buildings, health
and zoning regulations; (b) certain state-prescribed standards rela-
tive to egresses, corridor widths and balustrades; and (c) certain
standards ordained by the federal government for federally-aided
housing, where applicable. In selecting tenants for such housing,
the housing authority may not permit discrimination or segrega-
tion according to race, color, creed or religion (G.L. c. 121, ss.
26X-2611, 26NN-26PP, and 26SS).

Local housing authorities receive various forms of financial
assistance from the state and federal governments under pro-
grams authorized by the General Court and by Congress, and
their bonds and notes are guaranteed by the Commonwealth
(G.L. c. 121, s. 26NN). These state programs relate to: (a)
veterans’ housing authorized by a 1948 statute (c.200); (b) housing
for the elderly authorized by the General Court in 1954 (c.667);
(c) low-rental housing authorized in 1966 (c.705); (d) rental
assistance, also under a law of 1966 (c.707); and (e) rural low-
rental housing under an act of 1946 (c.574). Federal financial
assistance is provided for low rental housing, rental assistance,
housing for the elderly, and rural low-rental housing (P.L. 75-412,
P.L. 87-70, P.L. 89-117, P.L. 86-372 and P.L. 81-171, respectively).

Since 1946, more than 43,148 housing units have been erected
in Massachusetts by local housing authorities under these pro-
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grams. In its report of April, 1965, the Special Commission
on Low-Income Housing estimated that at least another 20,000
additional low-rent public housing units are needed to accommo-
date low-income families presently seeking homes.1

Local Involvement in Public Housing. In mid-1967, local hous-
ing authorities were reported by the State Department of Com-
merce and Development in the 148 communities listed in the
following Table 6. By and large, these 148 municipalities are ur-
ban and suburban in character, with a scattering of suburban-rural
and rural towns.

This group of 148 localities includes 50 which answered in-
quiries of the Legislative Research Bureau. Of the latter 50 local-
ities, six extend large-lot zoning to 50 percent or more of their
territory. Thus of the 21 municipalities reporting such large-lot
zoning to the Bureau, there remain 15 which reportedly make no
provision for public housing for lower-middle or low-income fam-
ilities (Boxborough, Boxford, Dover, Hanover, Hanson, Harvard,
Lakeville, Leverett, Lincoln, Marshfield, Milton, Plympton, Well-
fleet, Westford and Weston). Some of these 15 localities are subur-
ban rural or rural communities in which no significant demand for
public housing is reported. However, others are suburban com-
munities which report no such local demand but which are adjacent
to “core city” areas having acute housing needs.

Municipal vs. Regional Approaches to Public Housing Needs.
Public housing programs authorized so far by the General Court
stress a municipal rather than a regional or state wide approach
to the solution of the state’s needs for modest and low-income
public housing units. As a consequence, decisions as to the lo-
cation and scope of public housing projects are dominated by
purely local considerations.

A project will be authorized in a community only if the officials
and the electorate of that community are persuaded (a) that a
significant number of their fellow-townsmen desire and need such
housing, (b) that this group ought to have it, and (c) that the re-

1 Massachusetts Special Commission on Low-Income Housing, Final Report,
House, No. 4040 of 1965, 151 pp.; at pp. 17, 82-83.
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Table 6. Massachusetts Municipalities With Active
Housing Authorities in 19671

Fairhaven MedfordMedford ScituateAbington
Agawam
Amesbury
Amherst
Andover
Arlington
Ashland

Fall River Medway Shrewsbury
Falmouth Mendon Somerset
Fitchburg Methuen Somerville
Foxborough Middleborough Southbridge
Framingham Middleton So. Hadley
Franklin Milford Spencer
Gardner Millbury SpringfieldAthol
Gloucester Millis SterlingAttleboro

Barnstable Grafton Montague Stoneham
Nahant Stoughton
Natick Sutton
Needham Swampscott
New Bedford Taunton
Newburyport Tewksbury
Newton Upton
No. Adams Uxbridge
Northampton Wakefield
No. Andover Walpole
No. Attleborough Waltham

Northborough Wareham
Northbridge Watertown
No. Reading Webster
Norwood Wellesley
Peabody Westborough
Pittsfield Westfield
Plainville W. Springfield
Plymouth Weymouth
Quincy Whitman
Randolph Wilbraham

Reading Wilmington
Revere Winchendon
Rockland Winthrop
Rockport Woburn
Salem Worcester
Sandwich Wrentham
Saugus Yarmouth

Grt. Barrington
Greenfield

Bedford
Belmont

HadleyBellingham
Beverly Hamilton

Haverhill
Hopedale
Holyoke
Hopkinton
Hudson

Billerica
Boston
Bourne
Braintree
Bridgewater
Brockton Hull

IpswichBrookline
Burlington
Cambridge
Canton

Lancaster
Lawrence
Leicester
LenoxChelsea

Chicopee
Clinton
Concord
Dalton

Leominster
Lexington
Lowell
Ludlow
LynnDanvers

MaldenDartmouth
Dedham Manchester

Mansfield
Marblehead
Marlborough
Mattapoisett
Maynard

Easthampton
E. Longmeadow
Easton
Essex
Everett

1 Source: State Department of Commerce and Development. Names of
Communities which answered questionnaire of Legislative Re-
search Bureau are italicized.

lated school, health, water, sewer, sidewalk, highway and police
costs not covered by the housing authority or state can be ab-



1968.] SENATE —No. 1133. 123

)

sorbed by the municipality without burdensome local property tax
increases. Suburban communities even those described as “af-
fluent” have their own costly municipal problems, and are little
disposed to authorize housing projects in their territory for the
benefit of nearby urban populations whose needs cannot be satis-
fied within the territory of the inner city.

The inner city itself may hesitate to approve public housing
projects if valuable tax-producing land must be diverted to such
non-taxable uses, and if it fears that too liberal a public housing
program might encourage an immigration of needy persons from
other parts of the state or from out-of-state. Like its suburbs,
the inner city must also consider the related costs of housing proj-
ects not covered by state or federal subsidies. For like its neigh-
bors, the inner city also answers to the natural law of survival.

The problem, from the state viewpoint, is further aggravated by
the relatively small territorial sizes of Massachusetts municipali-
ties and by the limitations upon their principal revenue source,
the property tax. These factors do not weigh heavily upon the
negligible demand for public housing in rural areas. However,
they became significant in the Boston metropolitan area which em-
braces among its 87 municipalities many densely settled, terri-
torially-small localities with heavy municipal financial burdens.

A substantial public policy question thus arises as to whether
or not the state should consider a metropolitan or regional ap-
proach to the public housing aspects of modest and low income
housing. In this connection, consideration might also have to be
given to an “impacted area” scheme of financial assistance to com-
munities if they are called upon to accept housing projects in-
tended to meet a metropolitan rather than purely local housing
needs.

In connection with low income housing, particular attention must
be directed to present state formulae for assistance to local pub-
lic schools. These formulae stress (a) local property valuations as
equalized periodically by the State Tax Commission and Legisla-
ture, and (b) local school-age populations. Hence, if two com-
munities with different equalized property valuations but like
school-age populations were to accept “outside” low-income public
housing projects, less state aid per pupil would be received by the
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community with the higher valuation. Thus, the more “affluent”
and presumably more desirable community would have a ma-

jor economic reason for resisting the location of public housing in
its territory by external authorities.

Aside from public housing authorities, brief mention must be
made of certain other governmental and private efforts authorized
by the General Court in the housing field.

Urban Redevelopment Authorities. To undertake programs of
urban renewal and redevelopment, the city council of a city (with
the concurrence of the mayor) or the town meeting of a town may
establish an urban redevelopment authority whose five-member
governing board is chosen in the same manner as the governing
board of a housing authority. Housing constructed, or rehabili-
tated, by an urban redevelopment authority or by private develop-
ers in its urban renewal or redevelopment projects must conform
to the same local building, zoning and health regulations and to
the same state building safety standards applicable to projects of
housing authorities. By agreement with the local urban redevelop-
ment authority, a local housing authority may erect public housing
on land assembled and cleared by the former authority (G.L. c.
121, ss. 26QQ-26JJJ).

Urban redevelopment and renewal projects may be initiated by
housing authorities in communities lacking an urban redevelop-
ment authority (G.L. c. 121, ss. 26JJ-26MM).

Currently, urban redevelopment authorities exist in 50 Massa-
chusetts localities. In another 13 communities, such activity is
conducted by the local housing authority. The total value of proj-
ects of all types undertaken by these 63 authorities exceeds $650
million.

Urban Redevelopment Corporations. Under Chapter 121 A of the
General Laws, three or more persons may organize a limited-divi-
dend urban redevelopment corporation to undertake the construc-
tion of residential buildings and other structures and facilities in
blighted or substandard areas. Such projects are subject to the

Other Housing Law Developments
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approval of the Boston Redevelopment Authority if located in that
city; and if located elsewhere, the approval of the Division of
Housing in the State Department of Commerce and Development
must be obtained. Projects undertaken by urban redevelopment
corporations and other organizations under “Chapter 121A” are
subject to local planning, zoning, health and building regulations.
More restrictive standards may be imposed by the foregoing state
division.

Urban redevelopment projects may also be undertaken by insur-
ance companies, individuals organized in joint ventures, limited
partnerships, trusts or charitable organizations meeting certain
statutory qualifications. Their projects are subject to essentially
the same standards and controls governing projects of urban re-
development corporations.

Since 1958, 20 “Chapter 121A” projects have been authorized in
the Commonwealth with a total value exceeding $266.5 million,
and applications for four other projects valued at $41.1 million
await state approval. Of the $266.5 million of approved “Chapter
121A” projects, $236.1 million worth are located in Boston. These
expenditures are financed by Federal Housing Administration loans
and by private capital.

Projects of urban redevelopment corporations, and projects un-
dertaken under “Chapter 121A” by other types of organizations,
are exempted from local property taxes, betterment charges and
special assessments. However, these corporations and organiza-
tions must pay an excise to the community according to a statutory
formula utilizing project gross income, average property valua-
tions, and other factors.

Since 1958, the authority conferred by “Chapter 121A” has been
utilized by labor unions, religious associations, and other private
groups to undertake the construction of 2,542 modest income hous-
ing units in Massachusetts, including 848 such units in Boston and
1,694 such units elsewhere.

Housing Cooperatives. The statutes governing cooperatives au-
thorize seven or more residents of the Commonwealth to associ-
ate themselves as a housing corporation, association, society or
company for the purpose of acquiring, constructing, rehabilitating,
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and selling dwellings and their appurtenant facilities. That cor-
poration may issue capital stock of not less than $lOO,OOO nor more
than $5 million to finance its activities. No person may own shares
in excess of 10 percent of the total par value of all such capital
stock issued and outstanding (G.L. c. 157, ss. 3A and 4).

Data is not immediately available as to the number of these cor-
porations formed so far, or as to the scope of their activities in the
modest and low income housing field.

Condominium Housing. Under a 1963 statute (c. 493) the Gen-
eral Court has authorized the formation of private corporations,
trusts and unincorporated associations to acquire or construct
“condominium” buildings designed primarily for dwelling pur-
poses. Such condominium corporations, trusts, and associations
may sell dwelling units within their buildings to individuals. These
individual owners of units receive separate deeds, and a master
deed controls the condominium as a whole. Each unit owner has
an undivided interest in the common areas and facilities of the
condominium, and must pay a proportionate cost of the common
costs of the condominium (G.L. c. 183A).

Information is not immediately available to indicate the extent
to which such condominium corporations, trusts, and associations
are meeting the need for modest income housing in the Common-
wealth.

Local Property ValuationPractices
While the statutes authorize special tax treatment of urban re-

development projects undertaken by various organizations under
“Chapter 121A” of the General Laws, other private housing and
the land on which it is located are subject to normal local prop-
erty taxation.

The State Constitution requires that property taxes be “propor-
tional and reasonable” (Part 11, c. I, s. 1., Art. TV); and, by statute,
local assesors are commanded annually to make “a fair cash valua-
tion of all the estate, real and personal” subject to property taxa-
tion in their communities (G.L. c. 59, s. 38). The “fair cash value”
of a property has been construed judicially to mean that price
which a voluntary buyer and a voluntary seller will agree to, with
due consideration to all those elements which make the property
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attractive for a valuable use. 1 The earning capacity or rental value
of a property is an important element in establishing its fair cash
value, as are the uses to which the property may be put under local
building, zoning and other regulations.2

Enforced literally, the laws on the valuation of local property
for tax purposes would require local assessors to increase the as-
sessed values of homes which are rehabilitated, renovated or other
wise improved, while reducing the assessed values of housing which
is allowed to run down. In practice, many local boards of asses-
sors exclude from their valuations of homes those improvements
which do not enlarge the home, turn cellar or attic spaces into liv-
ing spaces, or involve the construction of detached buildings such
as garages and sheds.

On the other hand, builders who have discussed the subject with
the Research Bureau staff are of the opinion that when the as-
sessed values of unmaintained residential buildings are reduced be-
cause of the resulting deterioration, the laws governing local prop-
erty valuation encourage “slum landlordism.” When the values
of deteriorating buildings are held at old levels or reduced through
abatement procedures, other homes must bear an increased prop-
erty tax burden. This burden becomes significant where whole
neighborhoods decay, bringing added municipal costs for social
assistance and public services to the disadvantaged populations
which occupy this substandard housing. In turn, modest income
families in properly maintained residences may then find greater
difficulty in owning their homes, or in obtaining apartment rentals
at rates they can afford, because of rising local property taxes.

Thus, a vicious circle is created in which property tax policies
counter public policies intended to prevent slums and to increase
the supply of modest and low-income housing meeting acceptable
standards of health, safety and appearance.

1 Massachusetts General Hospital vs. Belmont, 223 Mass. 190 (1921); Tremont
and Suffolk Mills vs. Lowell, 271 Mass. 1 (1930); Assessors of Quincy vs. Bos-
ton Consolidated Gas Co., 309 Mass. 60 (1941); Carr vs. Assessors of Spring-

field, 339 Mass. 89 (1959); Bettigole vs. Assessors of Springfield, 343 Mass.
223 (1961).

2 Lodge vs. Swampscott, 216 Mass. 260 (1913); Dowling vs. Board of Assessors,
1 Mass. B.T.A. 166 (1931); Assessors of Quincy vs. Boston Consolidated Gas
Co., 309 Mass. 60 (1941).
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Federal Constitutional and Statutory Background

Public concern over racial and religious discrimination and its
consequences has existed in some degree in this country since
colonial times.

Prior to World War 11, this concern was manifested largely in
traditional, classical libertarian terms emphasizing freedom from
religious persecution, and issues involving denial of equal politi-
cal rights to members of minority groups. Hence, early reformers
were preoccupied with the disestablishment of “state churches” in
the colonies; the abolitionist movement organized in the pre-Civil
War era strove to end slavery; and advocates of a broadened fran-
chise battled to grant to people without property, women, Negroes
and other racial minorities voting rights which were confined
originally to white male persons possessing a specified amount of
real and personal property.

However, following World War 11, this narrow area of public
concern was enlarged to embrace the whole spectrum of the educa-
tional, social and economic plight of rural and urban minorities
as problems of urbanization and minority groups merged to pro-
duce a national crisis. The “minority” discussion, formerly cen-
tered on religious minorities and disadvantaged Negroes, has
broadened as the nation has become more aware of the unwhole-
some consequences of discrimination against other significant eth-
nic minorities such as Mexican-Americans, American Indians and
Orientals. Considerations which until recently occupied the atten-
tion of only a portion of the general public have been brought
home to a majority of the citizenry by urban riots, and by indus-
trial strikes and agricultural unrest with racial overtones.

Federal Constitutional Aspects
The role of local zoning and building regulations to segregate or

exclude minorities attracted judicial attention as early as 1886,
when the United States Supreme Court ruled that the right to use
property may not be restricted by a municipality solely on the basis

Evolution of Public Concern Over Minority Discrimination

CHAPTER VII. IMPACT OF LOCAL ZONING ON RACIAL
AND RELIGIOUS MINORITIES
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of nationality, without violating the Due Process provision of the
Fourteenth Amendment.1 That constitutional provision, adopted
in 1868,stipulates that—

. . . No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty or property, without due process
of law, nor deny to any person within its jurisdiction the equal protec-
tion of the laws. (Section 1).

Subsequently, in 1917, the U. S. Supreme Court held that the Due
Process Clause of the Fourteenth Amendment bars local zon-
ing regulations which prohibit colored persons from occupying
houses in blocks where the majority of houses are occupied by
white persons, and vice versa. 2 That principle was reaffirmed by
the Court in two later cases of 1927 and 1934.3 During this same
period, the status of housing as a necessary of life subject to gov-
ernmental regulation was recognized by the Supreme Court.4

On a related front, two decisions of the Supreme Court in 1948 de-
clared that state courts may not enforce restrictive private cov-
enants which forbid the transfer or sale of realty to individuals of
a certain race or color. Such covenants, the Court held, deny rights
guaranteed to those individuals by the Equal Protection Clause of
the Fourteenth Amendment.5

Following up these court rulings in respect to housing discrimi-
nation, the late President John F. Kennedy issued an executive or-
der in 1962 requiring that

... all departments and agencies in the executive branch of the Fed-
eral Government, insofar as their functions relate to the provision, re-
habilitation, or operation of housing and related facilities . . .

(shall)
. .

. take all actions necessary and appropriate to prevent discrimination
because of race, color, creed or national origin (Executive Order 11063,
November 20, 1962).

Federal Statutory and Regulatory Provisions

1 Fife Wo vs. Hopkins, 118 U.S. 356 (1886).
2 Buchanan vs. Warley, 245 U.S. 60 (1917).
3 Harmon vs. Tyler, 273 U.S. 668 (1927); City of Richmond vs. Deans, 281 U.S.

704 (1934).

4 Block vs. Hirsh, 256 U.S. 135 (1921); See also Bowles vs. Willingham, 321
U.S. 503, 519 (1944).

5 Shelley vs. Kraemer, 334 U.S. 1 (1948); Hurd us. Hodge, 334 U.S. 24 (1948).
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This policy was incorporated, subsequently, in Title VI of the
Civil Rights Act of 1964 which declares that

No person in the United States shall, on the grounds of race, color or
national origin, be excluded from participating in, be denied the benefits
of, or be subject to discrimination under any program or activity receiv-
ing Federal financial assistance.

Accordingly, programs carried out by local governments with
federal assistance under acts of Congress relating to public hous-
ing, urban renewal and redevelopment, demonstration cities, metro-
politan development, and rental assistance must comply with the
Civil Rights Act of 1964. Appropriate guarantees of such con-
formity are required by the administering federal agencies from
state and local governments participating in these programs.

While none of foregoing federal statutes address themselves spe-
cifically to discriminatory uses of the local zoning power, the pres-
ence of such practices in a community may jeopardize that com-
munity’s right to receive federal aid.

Within the past four years, at least two major studies have been
made on a nationwide basis of the interplay of housing and zoning
discrimination against racial and religious minority groups. These
two studies, whose findings are summarized below, were made un-
der the auspices of the Federal Area Redevelopment Administra-
tion (1964), and the Anti-Defamation League of B’nai B’rith
(1967).

In 1964 the Area Redevelopment Administration (ARA) in the
United States Department of Commerce published its report dis-
cussing the difference in geographic mobility between Negro and
White populations. 1 “Mobility” was defined to include all moves
across boundaries of labor market areas as established by the
United States Department ofLabor .

The ARA report revealed that while Negro adults had a high rate

Recent National Studies of Housing and Zoning Discrimination

Area Redevelopment Administration Study

1 U.S. Department of Commerce, Area Redevelopment Administration, Negro-
White Differences in Geographic Mobility, Economic Redevelopment Re-
search Series, Washington, D.C., August 1964, 22pp.
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of mobility prior to 1950, as compared with such rates for White
adults, the opposite condition has prevailed since 1950. In the years
following 1950, the proportion of White family heads who have
moved between labor market areas has been nearly twice as high
as the proportion of Negroes who have made such moves. The ARA
report attributed the lower geographic mobility of Negro families
to (1) demographic factors, (2) financial factors, (3) community
and family reasons, and (4) economic incentives.

Age, occupation and education were cited by the report as the
most significant demographic factors influencing individual mo-
bility. It noted that a person with a college education is at least
three times as likely to move within a five year period as a job-
seeker possessing only a grammar school diploma. The report
noted that since Negroes are predominantly in the unskilled and
hence less mobile occupations, fewer job opportunities are available
to them and they are unable to transfer within employing firms be-
cause of negligible promotional opportunities in unskilled employ-
ment.

The ARA study found no evidence that the relatively low income
and financial reserves of the Negro population constituted per se a
barrier to mobility. However, community and family reasons, in-
cluding discrimination in housing, were declared significant:

Thus it appears that emotional or family ties to a place, or uneasiness
about unfamiliar surroundings, are barriers to mobility among the Negro
population primarily when economic incentives to move are weak. Unem-
ployment creates an economic incentive to move, yet most of the unem-
ployed Negro or White remain in the same labor market area. Hav-
ing relatives elsewhere may bring better job opportunities to the Negro
worker’s attention; and at the same time it may lower his reluctance to
leave a familiar place of residence .

An improvement in education, vocational training and employment op-
portunities for Negroes in skilled occupations of itself should lend to
greater mobility. Secondly, racial discrimination may be responsible for
the disinclination of Negroes to leave family, friends, and a familiar place
of residence. Most likely, the elimination of discrimination (together with
better education) would lessen the Negro’s uneasiness about finding a job
and suitable housing in a new community .

. .1

Anti-Defamation League Testimony of 1967
The second nationwide study was made by the Anti-Defamation

1 Ibid., pp. 20-21.
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Effects of Discriminatory Local Zoning Practices. In his open-
ing remarks on behalf of the Anti-Defamation League, Mr. Rabkin
stated that large-lot zoning and other zoning procedures were be-
ing used by suburban localities in a discriminating manner with a
resulting aggravation of the nation’s racial problems:

The ADL National Commission stated that one device being used to ex-
clude Negroes from moving into white neighborhoods was the adoption of
zoning regulations which increase minimum building lot sizes to bring
the costs of homes in these areas beyond the means of persons of mode-
rate income. It pointed out that examples of this method of preventing
entry of Negroes into certain neighborhoods of suburban communities
had been found by it in Connecticut and elsewhere ...

The concern of the ADL with this problem is by no means limited to
its dedication to opposing discrimination based on race and creed. That
“housing is a necessary of life” is a truism that Mr. Justice Holmes ac-
knowledged in Block v. Hirsch, 256 U.S. 135 (1921) at 156. The state has
always been concerned and deeply involved in the ownership and alien-
ability of real property. This is reflected in the fact that the govern-
ment regulates land transfers through recordation, through a specific real
property law, and has even undertaken within recent years through zon-
ing ordinances to regulate local uses of real property. There can be no
doubt that the existence of racial segregation in housing and patterns of
exclusion based on race from specific geographical areas directly affect
the government. Allocation of representation in local and national leg-
islative bodies is related to geographical districts. Hence, the creation
and perpetuation of patterns of racial segregation and exclusion, whether
by means of “private” residential segregation or by means of zoning or-
dinances, carries with it, as a concomitant, a necessary impact on the
racial composition of the population of legislative districts. Segregation
in housing based on race leads to distrust by segregated racial minorities
of our present democratic system. Such distrust and repudiation of com-
mitment to that system endangers constitutional guarantees of freedom and
equality of treatment under law .

. .

1 Anti-Defamation League of B’nai B’rith, Testimony of Sol Rabkin, Director
of the Law Department of the Anti-Defamation League of B’nai B’rith, Be-
fore a Hearing of the National Commission on Urban Problems in the Na-
tional Gallery of Art Auditorium, Washington, D.C., Saturday, October 28,
1967, 20 pp.

League of B’nai B’rith, and incorporated by Mr. Sol Rabkin, the
legal counsel of that civic organization, in his testimony before
the National Commission on Urban Problems in the Fall of 1967.1

Large Lot Size as Discriminatory Device. The Anti-Defamation
League reported that large-lot requirements and more subtle, in-
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Stripped of the devices of the direct racial zoning ordinance and the
racial restrictive covenant, the real estate industry and real property
owners sought for other means to achieve the goals of maintaining any
advantages they might have as a result of their property ownership and
preventing changes they might find objectionable. One device frequently
used in suburban areas is what is called euphemistically “upgrading by
zoning ordinance”. This is to substantially enlarge the minimum size lot
required for a house. The effect of such ordinances is to exclude from
the area Involved any persons of medium or lesser means. Such a zoning
requirement necessarily served to exclude from possible homeownership in
the community members of groups concentrated in the lower end of the
economic spectrum. Such concentrations now exist in the case of Negro
Americans .. .

Moreover, Mr. Rabkin testified that state courts in Pennsylvania
and Virginia had invalidated local uses of excessive minimum lot
size requirements on the grounds that they served private inter-
ests rather than the general public welfare:

direct uses of the local police power are being resorted to by some
local authorities to exclude undesirable populations:

The Supreme Court of Pennsylvania has noted in a recent decision,
“Zoning is a tool in the hands of governmental bodies which enable them
to more effectively meet the demands of evolving and growing communi-
ties. It must not and cannot be used by those officials as an instrument by
which they may shirk their responsibilities. Zoning is a means by which
a governmental body can plan for the future it may not be used as a
means to deny the future.” (National Land and Investment Co. v. East-
town Township Board of Appeals, 419 Pa. 506 at pages 527-528.) The same
court went on to say, “Zoning provisions may not be used, however, to
avoid the increased responsibilities and economic burdens which time and
natural growth invariably bring.” In commenting on an ordinance which
would have established a 4 acre zoning minimum for a 85 acre plot in
that community on the ground that this was needed to preserve open
areas in the community, the court said, “Unfortunately, the concept of
the general welfare defies meaningful capsule definition and constitutes
an exceedingly difficult standard against which to test the validity of
legislation. However, it must always be ascertained at the outset whether,
in fact, it is the public welfare which is being benefited or whether, dis-
guised as legislation for the public welfare, a zoning ordinance actually
serves purely private interests.”

The Pennsylvania Supreme Court in striking down the 4 acre zoning
ordinance said, “Four acre zoning represents Easttown’s position that
it does not desire to accommodate those who are pressing for admittance
to the township unless such admittance will not create any additional
burdens upon governmenal functions and services. The question posed
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is whether the township can stand in the way of the natural forces which
send our growing population into hitherto undeveloped areas in search of
a comfortable place to live. We have concluded not. A zoning ordinance
whose primary purpose is to prevent the entrance of newcomers in order
to avoid future burdens, economic and otherwise, upon the administra-
tion of public services and facilities can not be held valid.” The court also
says, “What basically appears to bother interveners is that a small number
of lovely old homes will have to start keeping company with a growing
number of smaller, less expensive, more densely located houses. It is
clear, however, that the general welfare is not fostered or promoted by a
zoning ordinance designed to be exclusive and exclusionary.”

The highest court in Virginia took a similar position when it sustained
an appeal from a change of zone to a 2 acre requirement . . . (Board
of County Supervisors of Fairfax County v. Casper, 200 Va. 653, 107 S.E.
2d 390, 396, 1959).

Discriminatory Zoning Practices in Greenwich_, Connecticut. To
illustrate the type of local zoning action alleged to be discrimina-
tory against racial and religious minorities, the Anti-Defamation
League set forth in its statement the following account of develop-
ments in Greenwich, Connecticut:

So much for generalities. Let me turn now to a discussion of a specific
as a reflection of a dangerous pattern which is developing throughout our
country and of a horrible example of how the zoning power as an exercise
of the police power is being used to serve private interests and to dis-
serve the public welfare. The example I would like to cite is the Town of
Greenwich, Connecticut, one of the many “bedroom” communities which

has always been ... an “exclusive” suburb of New York City
It was not so long ago that a real estate broker in that community was

charged with discrimination. The charge was based on a memo from the
broker addressed to all sales people instructing them that from then on
“when anyone telephones us in answer to an ad in any newspaper and
they are, or appear to be Jewish, do not meet them anywhere!” The let-
ter went on to instruct sales people that if it happened on a Sunday, the
callers were to be told that the broker did not show on Sunday, and the
caller’s telephone number was to be taken and then thrown away. There
were other instructions as to how to spot such “objectionable” applicants.
The instruction sheet stated that cooperation with Jewish would-be-pur-
chasers might subject the broker “to servere criticism by the Board and
our fellow brokers, as they are everywhere and just roam from one
broker to another hoping to get into Greenwich.”

The respondent real estate broker admitted that the letter in question
had been written by her. But she claimed she had done it because she
feared criticism from the Greenwich Real Estate Board. This defense
is noteworthy since it indicates that the pattern shown by the insructions
was attributable to the organization of brokers in the area and not just
to one aberrant broker .

.
.
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Of course, Greenwich has some industry, confined to sections zoned for
that purpose. Greenwich even has some scattered Negro neighborhoods.
Some of those neighborhoods are mixed. But by and large Greenwich is
the perfect example of the upper class bedroom community to which the
wealthy and they are white and infrequently from ethnic and religous
minorities moved to live. Greenwich, like many of our older suburban
communities is characterized by a scarcity of available land for building
new homes. Hence, the value of real estate in Greenwich is rising .

.
.

But the governing powers of Greenwich . . .have adopted a zoning or-
dinance which zones large portions of Greenwich for individual homes,
homes located on lots which are at least 4 acres in size. The result is to
intensify the scarcity of available land upon which to build homes in
Greenwich. Another result is that Greenwich has very little lower middle
class residents and no poor. The middle class and poor persons who come
into Greenwich to work and who would like to live in Greenwich have
“spilled over” into the neighboring communities of Portchester, Stamford,
Norwalk, etc.
Efforts to break this pattern, to open additional areas in Greenwich for
occupancy by middle class persons in homes located on smaller lots, one-
half acre in area, have been rejected by the Greenwich Planning and
Zoning Commission. Thus, in 1963, an application by the owner of ap-
proximately 13 acres of land at the extreme northeasterly corner of
Greenwich to have his land zoned for half acre building lots for resi-
dential use was rejected by the Greenwich Planning and Zoning Commis-
sion. Opposition to the zoning of the land for medium density occupancy
came from a local association called the Northeast Greenwich Associa-
tion which submitted petitions containing over 1,300 signatures of Green-
wich residents opposing the application. A representative of this group
told the Commission that the association was not there out of "selfish pri-
vate interests but because it feels that this application is an important
stop, and an important breaking of the basic principles upon which towri
zoning has been organized.” Yet the specific opposition was based on
technicalities, carefully avoiding any mention of exclusion of members
of ethnic or racial minorities from Greenwich or of lower middle class
homeowners. One of the opponents warned “that permitting such use
of the Zygmont property might start a chain reaction which would change
the basic concepts of Greenwich.”

Then the Rosensteil Foundation, a charitable foundation, sought to
obtain permission from the Greenwich Zoning and Planning Commission
to zone 83 acres for sale in half acre lots so that it could be sold to mid-
dle income people of all races and creeds to help introduce into Green-
wich the kind of economic and community heterogeneity which would
contribute mightily to restoring its dynamism . . .

There were lengthy hearings before the Zoning Commission .
. . Once

again, the representatives of the neighborhood associations were loud
in their opposition. They concentrated on technicalities such as the
effect of such use of land on water supply, etc. They ignored the fact
that the land in question was borederd on one side by a zone in which
small plots for individual homes were permitted.
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The Zoning Commission listened . . . But it upheld the continuance of
the status quo rejecting the arguments made in behalf of the higher den-
sity use. The argument of economic discrimination the Zoning Commis-
sion professed not to understand. Even though the fact is clear that lot
sizes normally have a relationship to value, the Zoning Commission said,
“Lot sizes have no necessary relationship to values.”

The decision of the Greenwich Zoning and Planning Commission made
no mention of the impact of high acre zoning in terms of exclusion of
members of racial and religious minorities which are lowest in the
economic scale. Rather, the Commission claimed that “discrimination
does not exist in Greenwich, in schools, in recreation areas, in housing
or in any other areas which are not controlled by individual choice.” But
the fact is that the zoning restrictions make it unnecessary for such dis-
crimination to develop since they have kept members of the minorities
in question who are concentrated in the lower economic levels, from living
in the town . .

.

Conclusion of Anti-Defamation League. On the basis of this
study and investigation, the Anti-Defamation League concluded
that the general public interest requires that the “walls of privi-
lege” which localities have erected through large lot minima must
be broken, especially in metropolitan areas:

The fact is that in the analogous problem of de facto segregation in
public schools, the courts have held that a school board cannot close
its eyes to the past . . .

This trend, with respect to zoning has been reflected in some recent
decisions . . . (which have) . . . undercut local autonomy in zoning deci-
sions. As the Wall Street Journal has pointed out, “The growing concern of
federal and state governments with housing is causing them to cast a sus-
picious eye at the possible role of local zoning regulations in impeding
home building.” (Wall Street Journal, August 15, 1966.) The same publi-
cation noted that city planners are becoming disenchanted with zoning,
contending that it has proved an inadequate tool to cope with such metro-
politan area problems as the physical deterioration of downtown areas,
the spread of slums, or the unsightly sprawl of subdivisions . . .

The effort of zoning commissions to give a gloss of impartiality to the
discriminatory effects of high acre zoning ordinances must fail. It is our
belief that when such issues are brought before the U.S. Supreme Court
it will recognize that zoning ordinances and ordinances of this kind are
exercises of state power which deny equal protection of the laws to
“those who do not yet live in the township but who are a part or may
become a part of the population expansion (to the suburbs.”

Constitutional Provisions
The principle of equal treatment of all men before the law is

Massachusetts Aspects
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fundamental to the Massachusetts Constitution of 1780, which pro-
vides in its very first article that

All men are born free and equal, and have certain natural, essential,
and unalienable rights; among which may be reckoned the right of enjoy-
ing and defending their lives and liberties; that of acquiring, possessing,
and protecting property: in fine, that of seeking and obtaining their
safety and happiness. (Part I, Art. I).

Further, the Constitution in its next article, guaranteeing
freedom of religion, provides that “no subject shall be hurt,
molested, or restrained, in his person, liberty, or estate, for wor-
shipping God in a manner and season most agreeable to the dic-
tates of his own conscience.” (Part I, Art. II).

And towering above these state constitutional protections is the
Fourteenth Amendment of the Federal Constitution, obligating the
Commonwealth and its subdivisions to respect the “privileges and
immunities of citizens of the United States”, to take no life, liberty
or property without due process of law, and to extend to all per-
sons the equal protection of state law.

The Massachusetts Supreme Judicial Court has stressed that
liberties granted by the foregoing constitutional provisions do not
signify absolute and unrestrained license to follow the dictates of
an unbridled will; hence, rights of individuals may be subjected to
reasonable restraints made by general law for the common good. 1

The Court has defined the right to acquire, own and use land as
part of the “right to liberty and happiness’ which may be regu-
lated reasonably by local zoning and other ordinances enacted un-
der the police power. 2

Over the years especially since World War II the Massa-
chusetts General Court has been a pioneer in enacting legislation
to combat racial and religious prejudice in all forms within and
outside of government. In 1946, the General Court created a Fair
Employment Practices Commission, subsequently renamed the

State Anti-Discrimination Laws

1 Commonwealth vs. Libbey, 216 Mass. 356 (1914).
2 Brett vs. Building Commissioner of Brookline, 250 Mass. 73 (1924); Bamel

vs. Building Commissioner of Brookline, 250 Mass. 82 (1924); Common-
weal vs. Higgins, 277 Mass. 191 (1931).
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Massachusetts Commission Against Discrimination, to carry out a
program for the abatement of racial and religious discrimination
through educational measures and adjudicatory procedures (Acts
of 1946, c. 368; 1950, c. 479). Today that Commission, aided by the
Attorney-General, is the Commonwealth’s major agency for the
enforcement of laws forbidding such discrimination in employ-
ment, public and private housing, public accommodations, and ed-
ucation (G.L. cc. 1518 and 151C).

Laws Against Discrimination in Zoning. Aside from limitations
imposed upon them by the courts under interpretations of the fore-
going federal and state constitutional provisions, local govern-
ments of Massachusetts are forbidden specifically by statute to en-
act any zoning regulation which

. . . prohibits or limits the use of land for any church or other religious
purpose or for any educational purpose whether public, religious, sectarian
or denominational . . . (G.L. c. 40A, s. 2; Acts of 1950, c. 326; 1956, c. 586).

If any town undertakes to enact such a zoning by-law, the At-
torney-General may disapprove it when it is submitted to him for
review prior to taking effect (G.L. c. 40, s. 32). In addition, he may
also bring action in the Superior Court to challenge any city or
town zoning regulation he deems violative of constitutional and
statutory standards (G.L. c. 40A, s. 22). Such suits by the Attor-
ney-General have been relatively rare, the most notable one having
occurred in 1951 when a zoning by-law of the Town of Dover was
invalidated by the Supreme Judicial Court; that by-law sought to
forestall the use of certain land for a Catholic educational facility.1

Laws Against Discrimination in Housing. In the related field of
housing, state laws enforced by the Massachusetts Commission
Against Discrimination prohibit racial or religious discrimination
by any individual, state agency, political subdivision, or non-religious
organization in respect to;

(a) The rental, lease or sale of multiple dwellings, contiguously located
housing accommodations, or publicly-assisted housing. A “multiple
dwelling” is one which houses three or more families. (G.L. c. 1518,
s. 4, cl. 6).

i Attorney-General vs Dover, 327 Mass. 601 (1951).
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(b) The rental, lease or sale of any other types of housing (GX. c. 1518,
s. 4, cl. 6).

(c) The rental of units in housing erected or acquired by public housing
authorities and redevelopment authorities (GX. c. 121, ss. 26FF and
26QQ).

(d) The granting of mortgages loans (GX. c. 1518, s. 4, cl. 3B).
(e) The advertising of public accommodations, resorts or amusements,

or admissions thereto, or treatment therein (GX. c. 272, ss. 92A and
98).

The Massachusetts Commission Against Discrimination is au-
thorized to formulate policies to effectuate the purposes of the anti-
discrimination laws, to make relevant recommendations to state
and local government agencies, and to adopt regulations imple-
menting these laws. A victim of discrimination may file a com-
plaint with the commission and after a hearing and investigation,
it may issue an order restraining such activity if it is illegal. Sim-
ilarly, complaints may also be filed by the Attorney General. Any
victim, respondent or other person aggrieved by the commis-
sion’s order may seek judicial review thereof first by the Superior
Court and then by the Supreme Judicial Court (G.L. c. 1518-151C).

If any real estate agent fails to comply with an anti-discrimina-
tion order of the commission, his realtor license may be suspended
or revoked by the State Board of Registration of Real Estate
Brokers and Salesmen (G.L. c. 112, s. 87AAA).

Finally, under the Massachusetts laws no restrictive coven-
ant relative to real estate is enforceable if found by the state courts
to be “inequitable or not in the public interest” (G.L. c. 184, s. 30).

In many communities of Massachusetts, fair housing committees
have been established by private action, or by the municipal gov-
ernment, to assist members of minority groups in obtaining suit-
able homes and apartments. These committees cooperate with the
Massachusetts Commission Against Discrimination and other civil
rights organizations in promoting the purposes of the state laws
prohibiting discrimination in housing. Of the 105 localities re-
porting their zoning practices to the Legislative Research Bureau,
at least 35 were muncipalities with fair housing committees. Such
committees occurred most frequently in cities and towns exceeding
8,000 in population.
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Because of the heavy impact of school costs on the municipal
tax rate, especially in “modestly well off” and “affluent” communi-
ties which receive less state aid per school-age child, school con-
siderations play a significant role in zoning decisions of the city
council or town meeting. Zoning proposals which would result in
increased local school expenditures, or which are thought to have
that consequence, are likely to encounter determined if not
fatal opposition.

In addition, local residents are mindful that community decisions
as to the quality of local education and as to the replacement and
location of school buildings affect the residential “tone” or “at-
mosphere” of their city or town. Hence, real estate values are in-
fluenced significantly when a community’s reputation for a pleasant
appearance and good schools increases competition for home sites
within its territory.

Local zoning and school policies may combine, under certain
circumstances, to produce effects detrimental to minority groups.
By means of zoning changes, localities may attempt to exclude
lower middle income and low income populations in an effort to
retard increasing school costs. In addition, such populations already
living in identifiable areas of the community may be continually
saddled with obsolescent school buildings under the attendance dis-
tricting scheme of the local school committee.

Local school administrations are forbidden by law to discrimi-
nate on grounds of race, color or religion in the assignment of chil-
dren to public schools or in other educational practices. Unless
permitted by the State Board of Education in certain circum-
stances, the proportion of non-white students attending any public
school may not exceed 50% of the total number of pupils in that
school. Penalties, in the form of suspended state school aid, may be
imposed upon any local school department which refuses to comply
with these state requirements. (G.L. c. 15, ss. 11-1K; c. 71, ss. 37C,
37D and 39; c. 76, s. 5; c. 151C).

However, metropolitan area housing patterns as affected by the
zoning and building regulations of individual localities, local
policies re public housing, and local real estate taxation place prac-
tical limitations upon the use of school attendance districting to

School Practices and Discrimination
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end de facto segregation. Inevitably, minority poulations in low-
income areas must be served where they are.

Finally, local zoning practices, increased school costs, and the
regressive character of the proportional local real estate tax which
affects rentals and the cost of homeowning, may combine in cer-
tain instances to drive lower middle and low income homeowners
and tenants from a community. This is most likely to occur in
“desirable” suburban communities with small or scattered geo-
graphical concentrations of such indivduals, liberal school budgets,
and extensive large-lot zoning. Because of the latter zoning, local
real estate values are likely to be forced upward in portions of the
community with lots zoned for less than 30,000 square feet, with a
resulting increase in the tax liability of owners of the small lots.
As local school and other expenditures rise, a proportional increase
occurs in the tax bills of all property owners in relation to the as-
sessed value of their real estate. While on the surface a propor-
tional “equality of sacrifice” appears, lower middle income and low
income homeowners and tenants are adversely affected because
they have fewer dollars with which to meet their tax, rental and
other obligations. This is especially true of aged retired persons
with very limited resources.

Since the Dover zoning controversy of the eary 19505, there have
been no major incidents involving the alleged misuse of local zon-
ing powers to the disadvantage of particular minority groups which
required state counteraction.

Questionnaires sent out by the Legislative Research Bureau ask-
ed local planning boards whether any formal complaints alleging
“antiminority” uses of the zoning power of their city or town had
been made since 1962. Of the 105 localities replying, 98 reported
that no such incidents had occurred, and the remaining seven com-
munities left the question unanswered. In response to Bureau in-
quiries, the Chairman of the Massachusetts Commission Against
Discrimination reported, similarly, that

Incidence of Complaints Concerning Local Zoning

I have been attempting to gather any evidence of abuse of local zoning
authority which would be detrimental to low income or other minority
groups. There has been, of course, much disturbance on the part of those
involved in low income housing problems concerning this problem .
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We have not been able to establish any situations where we can prove
that zoning has been based on a discriminatory policy as relates to color.
The noose around the core cities with their large percentage of non-whites
is certainly perpetuated by the zoning regulations in the suburban com-
munities. But to prove it is based on other than self-interest is most dif-
ficult.

I have never taken any official position, either pro, or con, on county
administration of zoning. However, I believe strongly that we must en-
large our political subdivisions in order to meet the needs of our urban
society.

The city and town lines as presently drawn no longer reflect any sensi-
ble division and unless enlarged will make more and more difficult such
problems as school financing, transportation development, police protec-
tion and equalization of educational facilities. The zoning problem I see
as one part of a much larger problem.

We have never issued any relevant materials that would be of any aid
to you in this study .. .1

Local zoning practices evidently have attracted little of the
attention of civil rights groups to which Bureau requests for in-
formation were directed. In general, at this time these organiza-
tions place greater priority upon issues of education, employment
and adequate action in respect to govemmentally-assisted low-
rental housing for disadvantaged minority groups in Massachu-
setts. This reaction may reflect the fact a substantial propor-
tion of the low-income population may be unable to afford a su-
burban home, even where small lot zoning exists; in addition, the
costs of commuting to work intown make semi-skilled and unskilled
workers in the low income brackets loathe to live very far from
their place of employment.

This chapter reviews briefly the highlights of practices in 40
other states relative to state and regional control over local zoning
and building codes. That generalized review is then supplemented

CHAPTER VIII. ZONING AND BUILDING CODE
PRACTICES OF OTHER STATES

Nature and Scope of Survey

1 Letter to Legislative Research Bureau by Mr. Malcolm C. Weber, Chair-
man, Massachusetts Commission Against Discrimination, July 24, 1967.
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by a summary of certain significant developments in six selected
states of interest (Alas., Calif., Ha., Ind., Ky. and N.Y.).

Information as to their respective state practices were reported
to the Massachusetts Legislative Research Bureau by the legis-
lative research and reference agencies of 39 of these 40 states. Ad-
ditional information in respect to all 40 states was supplied by fed-
eral agencies and by state and national organizations concerned
with planning, zoning and housing issues and practices. The com-
pleteness of information gathered for individual states varied, and
time available for the analysis of state requirements in respect to
local zoning and building codes was very limited. Hence, of neces-
sity, certain features of these state practices are discussed only
superficially.

General Pattern. In general, state practice throughout the United
States has been to vest all or most zoning and building regulatory
authority in the principal units of local government closest to the
people.

In New England these regulatory powers have been assigned by
law to cities and towns, which perform most local government du-
ties, rather than to counties. In two New England states Con-
necticut and Rhode Island county government has been abol-
ished, whereas in the remaining four states of that area, counties
have served traditionally as state judicial districts rather than as
local government units (Me., Mass., N.H. and Vt.).

Outside of New England, where counties and chartered munici-
palities have functioned as the principal vehicles of local self-gov-
ernment, zoning and building regulatory powers have been dele-
gated to those entities. In most of the nation beyond the Hudson
River, county governments provide the bulk of local govern-
ment services in areas of the county lying outside city limits. Two
major variations from this pattern occur in Hawaii and Alaska
where strong central state governmental traditions exist; the form-
er state, which has but one chartered municipality, divides zoning
authority between its county governments and a state land-use com-

Governmental Units With Zoning and Building Code Powers

State Practices Generally
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mission; and the latter state allows municipalities to adopt zoning
and building codes only if such communities are not located in an
“organized borough” (chartered county).

In addition, Alaska and Hawaii alone among the 40 states re-
ported direct zoning by the state government itself for certain
purposes. In the first of these two states, such zoning by the state
is limited to areas not included in an organized borough (county)
or municipality. The latter state, Hawaii, imposes statewide zoning
within the framework of which local zoning regulations may be
made.

Federal studies reveal that in 1965 all but three states (Ariz.,
S.D. and Wyo.) had authorized the formation of regional or metro-
politan planning districts embracing two or more political subdi-
visions.l However, detailed information on such districts was re-
ceived by the Research Bureau from only a few of the 40 states
responding to its inquiries. Partial information gathered by the
Bureau indicates that, in general, other states follow the Massa-
chusetts practice of according to such districts limited planning and
advisory powers, but no authority to enact zoning and subdivi-
sion ordinances.

Zoning Powers. In 30 of the 40 states covered by the Legislative
Research Bureau survey, zoning ordinances, by-laws and regula-
tions are made by the elected board of county commissioners or
like body of other title2 in counties, and by the city council or
comparable elected legislative body of municipalities (Alas., Ariz.,
Calif., Colo., Del., Fla., Ga., Ida., HI., Ind., Kans., Ky., Minn., Miss.,
Mont, Nev., N.J., N.M., N.D., Ohio, Okla., Ore., Pa., S.C., Tenn.,
Utah, Va., Wash., W. Va. and Wise.). In three more of the 40
states, county zoning regulations are made by zoning commissions
appointed by the county commissioners whereas zoning regula-
tions in chartered municipalities are made by the municipality’s
elected legislative body (Ark., Mich, and Mo.). At least another five

i U.S. Congress, U.S. House of Representatives, Committee on Governmental
Operations, Subcommittee on Intergovernmental Relations, A Study Sub-
mitted by the Advisory Commission on Intergovernmental Relations, Com-
mittee Print (89th Cong., 2d. Session), Oct. 1966, 176 pp. At. p. 134.

2 Boards of county supervisors, county quorum courts, county fiscal courts,
etc.
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states resemble Massachusetts in that zoning powers are vested by
law in municipalities only, to be exercised by their municipal legis-
lative bodies (Ala., N.Y., R. 1., Vt. and Tex.). One of the 40 states

Connecticut vests zoning powers in municipal zoning com-
missions which are elected in some communities and appointed in
others. Finally, the State of Hawaii vests zoning authority in the
legislative bodies of counties (one of which, Honolulu, is a city-
county) and in its state land-use commission.

In general, state laws authorizing county and municipal zoning
regulations resemble the Massachusetts Zoning Enabling Act (G.L.
c. 40A) in spelling out the permissible purposes of local zoning as
an exercise of the police power on behalf of the general public
health, safety, convenience, morals and welfare. Commonly, where
these regulations are adopted by county commissioners or by mu-
nicipal legislative bodies, they are based upon studies, hearings and
recommendations by elected or appointed county and municipal
planning commissions, however titled. With certain exceptions in
Alaska, Indiana and Kentucky, county zoning regulations in these
states do not apply in chartered municipalities which may adopt
their own zoning regulations. Detailed statutory provisions define
procedural requirements in the local zoning process, authorize vari-
ances or zoning adjustments in certain hardship and other instan-
ces, and provide for judicial review of challenged local zoning ac-
tions.

Building Regulatory Powers. In 30 of the 40 states covered in
this study the power to adopt building regulations is vested in
elected boards of county commissioners and in elected municipal
legislative bodies (Alas., Ark., Calif., Del., Ga., Ida., HI., Ind.,
Kans., Ky., Mich., Minn., Miss., Mo., Mont., Nev., N.J., N.M., N.D.,
Ohio, Okla., Ore., Pa., S.C., Tenn., Utah, Va., Wash., W.Va., and
Wise.). With certain exceptions, these county regulations apply only
to county areas not included within chartered municipalities, which
formulate their own local building codes.

A thirty-first state, Hawaii, limits such regulatory authority to
counties (one of which is a city-county). The remaining nine states
resemble Massachusetts in that their local building regulations are
made by municipalities only, through action of their municipal
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legislative bodies (Ala., Ariz., Colo., Conn., Fla., N.Y., R. 1., Tex.
and Vt).

State and Regional Review of Local Zoning
and Building Regulations

Zoning Regulations. Only two of the 40 states whose practices
were reported to the Legislative Research Bureau indicated that
their local zoning regulations must be submitted to a regional or
state authority for review or approval before taking effect (Colo,
and N.Y.). Prevailing state practice is to allow county and mu-
nicipal governments to adopt and amend their local zoning codes
which are subject only to judicial review if challenged.

Colorado requires county zoning resolutions to be submitted to
the State Planning Department for review, but that department
reportedly lacks significant approval powers and is more or less
restricted to a technical advisory role. Similar state review re-
quirements were not reported for city zoning ordinances.

New York, whose procedures are discussed more fully later,
obliges its cities (other than cities occupying more than one coun-
ty), towns and villages to submit their zoning regulations and
amendments thereof to the planning agency of the county, metro-
politan planning district or regional planning district within which
they are located for review and approval. The county, metropoli-
tan or regional planning agency may recommend changes in
such local zoning provisions to conform with the county, metro-
politan or regional plan. Certain recommendations of that agency
may not be overridden except by a specified majority vote of the
municipality’s legislative body.

Building Regulations. Of the 40 states covered by this survey, 14
require state or regional review or approval of county and munici-
pal building code provisions.

At least four of this group have adopted mandatory statutory
statewide building codes which regulate detailed aspects of one or
more of the following: construction, plumbing, wiring, boiler,
safety, elevator installations and fire safety (Calif., Ind., Ohio and
Wise.). A similar code is reported in another state which did not
answer Legislative Research Bureau inquiries (N.C.) Hence, in
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these states, county and municipal governments must harmonize
their local building code provisions with these state requirements.

In four of the 40 states, state agencies have been authorized to
prepare model local building codes which counties or municipalities
may adopt on an optional basis (Conn., Minn., N.J. and N.Y.).

Minimum Lot Size Requirements. Only one of the 40 states,
Ohio, reported that it has imposed a statutory “ceiling” upon the
minimum lot sizes which local governments may require. In that
state, a minimum lot size in excess of 4,800 square feet may not be
imposed by county or municipal subdivision regulations unless a
greater minimum is authorized by county or municipal zoning or-
dinances. The Ohio law does not limit the latter minima.

As indicated in Chapter VI, large-lot zoning has been curbed by
judicial opinions in Pennsylvania which struck down a four-acre lot
minimum, and in Virginia where a two-acre lot minimum failed. 1

A contrary policy is reported in two states where the state zon-
ing enabling law establishes a “floor” for minimum lot sizes, while
allowing localities to prescribe larger minimum lot sizes (Mich,
and Wise.). The Michigan Plat Act of 1967 specifies that no resi-
dential lot shall have an area of less than 12,000 square feet (P.A.
288 of 1967, c. 186). And in Wisconsin, localities may not authorize
lots below the following sizes: 7,200 square feet in counties with a
population of less than 40,000, and 6,000 square feet in larger coun-
ties; the Wisconsin statute permits smaller lots only if they are
served by a public sewer system (Wise. Stats, s. 236.45).

Some states, like Tennessee, indicated that they also impose lot
size minima under their state health laws where such lots lack
public water and sewer services. However, the scope of these state
restrictions was not reported.

Lot Frontages and Widths. No state reported a statutory “ceil-
ing” upon lot frontages and widths which local zoning regulations
may require.

In the states of Michigan and Wisconsin, the statutes forbid such

State Restrictions on Local Zoning Powers

1 National Land & Investment Co. vs. Easttown, 419 Pa. 506 (1965); Board of
Supervisors of Fairfax County vs. Casper, 200 Va. 653 (1959).
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frontages which fall below certain minima, but authorize locali-
ties to impose greater lot frontage requirements. The Michigan
Plat Act of 1967 stipulates that no residential lot shall be less than
65 feet wide at a distance of 25 feet from its front line; and if the lot
diminishes in width from front to rear, itmay be no less than 65 feet
wide at a distance of 50 feet from its front line. In Wisconsin, a
minimum average lot width of 60 feet is required in counties of
under 40,000 population, and such a minimum of 50 feet applies in
larger counties.

Sizes of Residential Buildings. Aside from a few instances of
cities whose zoning and building codes are detailed in special laws,
none of the states reported that its statutes restrict localities in
respect to the height, floor-area, cubic content, or cost of construc-
tion minima which they may require of residential buildings. Seven
of the 40 states reported that they allow localities to establish his-
toric districts in which external features of residences in those dis-
tricts may be regulated in conformity with the purposes of the
enabling statute (Minn., Miss., Pa., R. 1., S.C., Tenn. and Va.). 1

Subdivision Improvements. Of the 40 states, only one, New Jer-
sey, reported that it has imposed a statutory restriction upon the
types of improvements which localities may require developers to
provide in subdivisions.

In that state, municipalities may require developers to include
only those improvements for which a direct benefit assessment
could be levied against an individual homeowner if they had been
installed instead by a governmental agency. A locality may oblige
a developer to set aside specific land for schools, parks and other
public facilities, subject to the proviso that the community pur-
chase or condemn that land within a specified time period; other-
wise, the requirement is of no effect ,(N.J. Stats., 40:55-1.21).

Under Hawaiian law, counties are directed to require subdividers
to include land for parks and playgrounds in their subdivision or to
make a payment in lieu thereof. (Ha. Session Laws, 1967, c. 294).

1 Historic districts also exist in four other jurisdictions which did not answer
questionnaires of the Legislative Research Bureau (D.C., La., Md. and N.C.).
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A similar requirement has been upheld by the courts in New York
and Wisconsin. 1

Fees for Permits and Inspections. One of the 40 states, Califor-
nia, prohibits localities from charging fees for permits and inspec-
tions under local zoning and building codes, in excess of the actual
cost of service. The remaining 39 states reported that they place no
statutory restriction upon such local fees.

“Green Space” Zoning. Specific statutory limitations upon the
use of local zoning powers to reserve “green space” were reported
by only one of the 40 states, California, which did not describe its
restriction. In another four of these states, local action was re-
ported limited by state court decisions similar to the 1964 Aron-
son ruling of the Massachusetts Supreme Judicial Court that the
zoning power may not be used as a substitute for eminent domain
(Ariz., Mich., N.J. and Pa.).

Religious and Educational Uses. In 27 states, local zoning or-
dinances may limit the use of land for religious and educational
purposes provided (a) that no religious discrimination results and
(b) that in certain of these states the local limitation is inappli-
cable to state educational institutions and to specified local govern-
ment educational institutions (Ala., Alas., Colo., Conn., Fla., Ga.,
Ha., HI., Ind., Kans., Ky„ Mich., Mo., Mont., N.J., N.M., N.D., Ohio,
Ore., Pa., R. 1., Tenn., Tex., Utah, Va., W.Va., and Wise.).

Of the 40 states, another nine replied that local zoning regula-
tions may not limit the use of land for religious purposes or educa-
tional purposes (Ariz., Ark., Calif., Ida., Minn., Nev., Okla., S.C.
and Vt). The practices of the remaining four states were not re-
ported (Del., Miss., N.Y. and Wash.).

Fair housing laws were reported in effect in 15 of 40 responding
states (Alas., Calif., Colo., Conn., Ha., Ind., Minn., N.J., N.Y.,
Ohio, Ore., R. 1., Vt., Wash, and Wise.). A sixteenth state, Ken-

Anti-Discrimination Laws

1 In re Lake Secor Development Co., 252 N.Y.S. 809 (1936); Jordan vs. Village
of Menomonee, 28 Wis. 2nd. 608 (1965).
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tucky, reported that while it had no such state law, fair housing
ordinances have been adopted by some of its local governments. Of
the remaining 24 states, 23 replied that they have no state fair
housing law, while one state (Mich.) did not indicate clearly its
practice.

In all 40 responding states, racially or religiously restrictive real
estate covenants are unenforceable in the courts, either by statute
or by judicial case law. Statutes on this score were reported by
the same 15 jurisdictions indicating that they have fair housing
laws; in most states, such statutes or covenants are deemed super-
fluous in view of federal court decisions holding those covenants un-
enforceable.

The constitution and laws of the new State of Alaska stress the
importance of “organized boroughs” (counties) as vehicles of re-
gional government.

The “home rule” article of the Alaskan Constitution provides that
a home rule charter may be adopted, amended or repealed by the
voters of (a) any first-class borough, (b) any first-class city, and
(c) other boroughs and cities designated by law. Local home rule
charter procedures must be established by general law. Once an
Alaskan borough or city has acquired a home rule charter, it may
exercise all legislative powers not prohibited by that charter or by
law. Boroughs and cities without home rule charters may ex-
ercise only those powers conferred by statute. The constitution
confers “all local government powers” upon boroughs and cities,
subject to control by state general laws (Alaska Const. Art. X).

Under this constitutional authority, the Alaska Legislature has
divided the vast territory of that state into nine “organized bo-
roughs” with their own charters, and one “unorganized borough”
embracing the remaining area of the state.

Within each organized borough the power to adopt zoning and
building regulations is vested almost wholly in the elected bo-
rough assembly. In every city situated within such boroughs, the
city council functions as a board of zoning adjustment but other-
wise lacks zoning and building code powers.

Alaska
Practices of Six Selected States
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In contrast, full zoning and building regulatory authority is ac-
corded by statute to the city councils of cities located in the single
“unorganized borough”, in respect to their own territory. Zoning
regulations for portions of the unorganized borough outside city
limits are prescribed by the Division of Lands in the State De-
partment of Natural Resources; these state zoning regulations
are subject to disapproval by the State Legislature under its
procedures for the review of regulations made by state adminis-
trative agencies (Alaska Stats. 07.05.040).

The invasion of rich agricultural areas by leap-frog low density
urban sprawl in California following World War II has stimulated
special efforts by agricultural interests, county planners and the
California Legislature to prevent the disruption of that state’s
unique agricultural economy. In 1961, California had about 20
million acres of agricultural land which was being depleted at the
rate of 100,000 acres annually. State authorities were also con-
cerned about the long-run adverse impact upon the cities them-
selves of any future shortage of farmland required to feed city
populations. A variety of measures, including zoning enabling
laws, were resorted to in attacking this conservation problem.

A 1953 statute authorized counties, with the consent of the
owners of the land involved, to establish exclusive agricultural
districts as part of their zoning scheme and of the county master
plan. Two years later, another law prohibited cities from annexing
agriculturally-zoned land outside their limits without the owners’
consent. A law of 1957 required agriculturally-zoned land to be
valued solely in terms of its agricultural use (Calif. Govt. Code,
ss. 65500-40).

Three years ago, these provisions were revised and enlarged upon
by the Land Conservation Act of 1965, permitting cities and
counties to create “agricultural preserves” wherein only agricultur-
al and compatible land uses are allowed. This statute permits
any city or county, acting jointly with the state, to contract with
the owners of prime agriucltural land within such preserves to

California1

1 Source: U.S. Dept, of Housing and Urban Renewal.
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devote it solely to agricultural and related uses for a minimum
ten-year period. In return for accepting this limitation upon their
development rights, these owners are compensated very modestly
by the city or county. Agricultural land subject to the act is
that land utilized for the commercial production of agricultural
commodities. An acre of such land with a gross income annually
of $2OO or more is prime agriucltural land.

Local activity under the Land Conservation Act of 1965 is
supervised by the State Department of Agriculture which must
approve such contracts. A very small state subsidy of $1 per
acre of contracted land is paid to participating local governments.
The statute limits local payments to landowners under contract at
the rate of $5 per $lOO of any increases in the assessed value
of the restricted land after the contract is signed.

Contracts entered into under the California act may be can-
celled only with the consent of the State Department of Agriculture,
the local government and the land-owner. Unless waived by the
state and local agencies concerned, a stiff penalty is levied on land-
owners whose contracts are cancelled.

The statute also authorizes local governments to enter into
noncompensable agreements with owners of non-prime agricultural
land within duly-designated agricultural preserves.

Background of Zoning by State. Like California, the state of
Hawaii has also been forced to take far-reaching action to pre-
vent runaway urban sprawl from injuring the economy of the
state.

In addition to agricultural conservation, Hawaii has had to con-
sider also the protection of its natural scenery, recreational at-
tractions and water resources from speculative land development.
The uninhabitable character of interior portions of many islands,
land ownership patterns, the concentration of population along
coastal plains, and the need to protect the public against flash
floods, tidal waves, and volcanic erruptions compound land-use
control problems.

Finally, state authorities were concerned that the rapid mul-
tiplication of large subdivisions would effect the financial capacit-

Hawaii
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ies of the poorer counties to provide public utility, protective
and other services.

In response to these challenges, the Hawaiian Legislature has
enacted a unique state law providing a statewide scheme of land
use and conservation zoning (Ha. Rev. Laws, c. 98H; Act 187
of 1961, as amended by Act 205 of 1963). Such state zoning has
less radical implications in Hawaii than on the mainland, because
of (a) that state’s long history of strong central government
control over land, (b) the comparatively greater public reliance
upon the state for governmental services, and (c) the very simple
structure of local government in Hawaii.

Organization and Function of State Land Use Commission. Ad-
ministration of the state zoning plan is vested in a State Land
Use Commission consisting of seven members named by the Gov-
ernor with the consent of the Senate, and two ex officiis mem-
bers (the State Planning Director and the Chairman of the State
Board of Land and Natural Resources). (Ha. Rev. Laws, ss.
98H-1, 98H-7 and 98H-9).

The commission is required to divide the entire land area of
the state into four types of major land use districts, viz: (a) urban
districts, (b) rural districts, (c) agricultural districs, and (d) con-
servation districts. The boundaries of such districts are estab-
lished, and may be altered, by the state commission after public
hearings in each county, and after each county planning com-
mission has been afforded an opportunity to review and com-
ment upon proposed districts or district changes within its county.
The State Land Use Commission is required to review its plan of
districts at five-year intervals, and to hold public hearings in that
connection. County planning commissions, other county and state
agencies, and property owners and lessees, may petition the State
Land Use Commission for changes in the boundaries of districts,
and are entitled to a public hearing thereon. All of these pro-
cedures are regulated by statutory provisions which impose time
limits upon certain actions of the Land Use Commission, petition-
ers, or parties protesting its proposals (Ha. Rev. Laws, ss. 98H-2
through 98H-4).

Four Types of State Zoning Districts. The State Zoning Law
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defines the four types of districts to be established by the State
Land Use Commission as follows (Ha. Rev. Laws, s. 98H-2):

(1) Urban districts must include “activities or uses as provided
by ordinances or regulations of the county within which the urban
district is located.” In establishing urban district boundaries, the
state commission must include those lands currently in urban use
and “a sufficient reserve area for foreseeable urban growth.”

(2) Rural districts embrace “areas of land composed primarily
of small farms mixed with very low density residential lots, which
may be shown by a minimum density of not more than one house
per one-half acre and a minimum lot size of not less than one-
half acre”. In such districts, “city-like” concentrations of people,
structures, streets and urban levels of services are absent. By
statute, they may include contiguous areas unsuited to low density
residences or small farms “by reason of topography, soils, and
other related characteristics”.

(3) Agricultural districts must be designed to afford “the great-
est possible protection ... to those lands with high capacity for
intensive cultivation”. These districts

. . . shall include activities or uses as characterized by the cultivation
of crops, orchards, forage, and forestry; farming activities or uses related
to animal husbandry, and game and fish propagation; services and uses
accessory to the above activities including but not limited to living quart-
ers or dwellings, mills, storage facilities, processing facilities, and road-
side stands for the sale of products grown on the premises; and open area
recreational facilities.

Agricultural districts may include areas not used for, or suitable
to, agricultural and ancillary activities by reason of topography,
soils or related charactertistics.

(4) Conservation districts include state forest and water re-
serve areas, and all areas

. . . necessary for protecting watersheds and water sources; preserving
scenic areas; providing park lands, wildernesses and beach reserves; con-
serving endemic plants, fish, and wildlife; preventing floods and soil ero-
sion; forestry, and other related activities; and other permitted uses not
detrimental to a multiple use conservation concept.
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In drawing the boundaries of these four types of districts, the
State Land Use Commission must take into consideration the master
plans, if any, adopted by a 20-year general state plan completed in
January 1961 by the State Planning Department.

County Zoning Powers. By statute, counties may adopt zoning
regulations governing the zoning within districts other than con-
servation districts established in their respective territories by the
State Land Use Commission. County zoning ordinances for rural
districts may permit only (a) low density residential uses on
the basis of a minimum standard of one house per lot of a min-
imum half-acre size, (b) agricultural uses, and (c) public, quasi-
public and public utility uses. In agricultural districts, county
zoning ordinances may allow only uses not forbidden by (a)
county standards for agricultural subdivision minimum lot require-
ments existing as of May 1, 1963 and (b) standards prescribed
by the State Land Use Commission in its regulations. Zoning
regulations for conservation districts are made solely by the State
Department of Land and Natural Resources (Ha. Rev. Laws, ss.
19-70 and 98H-5).

The zoning appeals board of the City and County of Honolulu,
and the county planning commission in each of the other counties,
may grant special permits (variances) permitting certain “unusual
and reasonable uses” within rural and agricultural districts other
than those for which the district is classified. These permits may
be granted only after a public hearing by the local agency, and
with the concurrent approval of the State Land Use Commission.
Applicants may appeal to the courts when permits are denied by
either the local agency or the state commission. The Hawaii law
also protects non-conforming uses arising from the establishment
or alteration of districts by the state commission (Ha. Rev. Laws,
ss. 98H-6 and 98H-8).

County government agencies responsible for enforcing county
zoning ordinances are responsible for enforcing the requirements
established by the State Land Use Commission in respect to its
four types of districts. Violations of these state regulations entail
a 81,000 fine. (Ha. Rev. Laws, ss. 98H-12 and 98H-13).

Other Aspects. In connection with the foregoing, Hawaii has
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authorized procedures similar to those of California in respect to
dedicating lands to specific agricultural uses for a contractual
ten-year period. In Hawaii, such agreements may be made by
landowners or lessees with the State Department of Taxation if
(a) the State Land Study Bureau determines that the land is
suitable to the intended agricultural use and (b) the State Plan-
ning Department finds the proposal consistent with the overall
development plan of the state (Ha. Rev. Laws, s. 128-9.2).

The state tax laws direct the State Department of Taxation to
assess all property in the state and, in connection therewith, to
assess land in relation to the uses permitted by the zoning districts
in which it has been placed by the State Land Use Commission
(Ha. Rev. Laws, s. 98H-14).

The Indiana Metropolitan Areas Planning and Zoning Act of 1955
provides that in all counties containing first-class cities, local plan-
ning and zoning powers shall be exercised by the county govern-
ment with the assistance of a metropolitan planning commission
(Ind. Stats. Ann., c. 9, s. 53-901). In operation, this statute ap-
plies to Marion County alone, which contains the state capital of
Indianapolis. For ten years until 1965, localities within the county
were allowed to maintain their own zoning appeals boards; but
these were abolished by a 1965 amendment to the law which cre-
ated a single metropolitan board of zoning appeals.

The metropolitan planning commission consists of (a) nine vot-
ing members chosen by the county council (legislative body), the
board of county commissioners, and the mayor and city council of
Indianapolis, and (b) two non-voting ex officiis members. The
commission is required to prepare a county master plan and to
recommend to the county council passage of countywide zoning
and subdivision control ordinances. The law stipulates that a zon-
.ing ordinance recommended by the commission to the county coun-
cil shall be deemed adopted unless acted upon by that body
within 31 days. If the county council amends or rejects a zoning
ordinance proposed by the commission, the commission may accept
the amendment or insist upon its original proposal. Unless the
county council reaffirms its own position by a 5/7 majority vote

Indiana
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within 45 days after the ordinance is returned to it by the com-
mission, the ordinance takes effect.

In addition to these powers, the metropolitan planning com-
mission has a limited degree of control over public works projects
proposed by local authorities at an estimated cost of $25,000 or
more. Such authorities are required to notify the commission
of their intended capital improvements, which the commission
must review for conformity with the county master plan. Com-
mission disapproval of a project is not binding on the local govern-
ment, but can lead to difficulties in obtaining financing.

A modest regional planning approach has been developed in
Kentucky by a 1966 legislative enactment. (Ky. Rev. Stats., ss.
100.111-100.991).

A “planning unit” may be formed by a city or a county acting
independently, by cities and their counties acting jointly, or by
groups of such cities and counties acting regionally, by action of
their respective legislative bodies. Such a county planning unit is
mandatory in counties with 300,000 or more inhabitants. Any other
county may form such a planning unit only after every incorporated
city in the county has declined an invitation to form a joint county-
city planning unit. However, if one city agrees to the county re-
quest, no other city in that county may form a planning unit.
A city may become an independent planning unit only if its county
declines to form a joint planning unit with it. When localities
agree to form a regional planning unit, other joint planning units
in the area concerned may be terminated by the regional compact.

Each planning unit has a planning commission which must pre-
pare, and amend from time to time, a comprehensive plan. That
plan is required to conform to a “statement of objectives and
principles” previously formulated by the commission and approv-
ed by the legislative body of each county and city of the planning
unit, or by the legislative body of the sole county or city forming
such unit.

Each county and city in a planning unit may adopt a zoning
map and regulations, and may amend the same from time to
time, by vote of its city or county legislative body. Such map and

Kentucky
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regulations must be prepared and recommended by the planning
commission of the planning unit, given a public hearing by the
commission, and then presented to the local legislative body for
action; an absolute majority vote of the latter body is required
for the passage of any zoning map or regulation inconsistent with
recommendations of the commission. Proposals to amend such
map or regulations may originate with the commission, the legis-
lative body of each county or city in the planning unit, or any
owner of the property in question. Such proposals must be proces-
sed in a manner similar to that required for the original map
and regulations.

Before local zoning regulations can take effect, the planning
unit must provide for a board of adjustment or, if more than
one local goverment is included in the unit, for boards of adjust-
ment in each city or other area (without overlapping of such
board jurisdictions). These boards are empowered to grant vari-
ances and conditional use permits under certain circumstances.

The planning commission of each planning unit is empowered
to promulgate subdivision regulations which are conformable with
the unit’s comprehensive plan. Plots of subdivisions are subject
to approval by the commission; and certain aspects of such sub-
divisions require approval by the State Highway Department.

The Kentucky statute permits a city, which forms a single-
locality planning unit by itself, to exercise extra-territorial juris-
diction for purposes of subdivision regulation for a distance of
up to five miles from its borders. With the approval of the legis-
lative body of the county in which it is located, such a city may
exercise like jurisdiction for “other regulations” including zoning.

Finally, any city or county may prepare and adopt a program
and budget for capital improvements which the planning com-
mission may recommend. Certain aspects of such programs must
be coordinated with the comprehensive plan and map adopted
by the commission for the whole planning unit.

Under the New York statutes county, metropolitan or regional
planning boards may be established by cooperative action of the
board of supervisors of each involved county and the governing

New York
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body of each municipality concerned. The composition of the
planning board is determined largely by the intergovernmental
agreement creating it, and by statutory ex officio membership
for certain county officers. In addition, a county planning board
may be established within a single county by the county board
of supervisors, on their own initiative. Statutory provisions regu-
late the financing of these county, regional and metropolitan plan-
ning agencies (N.Y. Gen. Mun. Law, Art. 12-B, ss. 239b-239d).

A county, regional or metropolitan planning board is empow-
ered to prepare and adopt a comprehensive master plan for its
area. Also, the board of supervisors of each county may adopt
and amend a comprehensive county master public improvement
plan for that county, after notice to the county, regional or met-
ropolitan planning board and a public hearing (N.Y. Gen. Mun.
Law, Art. 12-B, s. 239d).

Before adopting or amending a zoning regulation, or before
granting any special permit or variance, a municipality located in
a county having a county planning agency or in a regional or
metropolitan planning district must submit the proposed regula-
tion, amendment, permit or variance to the county, regional or
metropolitan planning agency for review (N.Y. Gen. Mun. Law,
Art. 12-B, s. 239m). This requirement applies to:

(a) Any municipal zoning regulation or amendment which would change
the zoning district classification of or the regulations relating to
real estate lying within 500 feet of (1) a municipal boundary, (2) the
boundary of any existing or proposed state or county park or rec-
reational area, (3) any right-of-way for an existing or proposed
state or county road or drainage channel, or (4) the existing or
proposed boundary of any state or county owned land on which a
public building or institution is located; and

(b) Any special permit or variance affecting such real estate within
that 500-foot distance. A “special permit” includes any permit, ex-
ception or other special authorization which may be issued by a
board of appeals, planning board or local legislative body under
any zoning ordinance.

A “proposed” state or county recreational area, right-of-way
or boundary is one shown on a county master plan or official
map.

Within 30 days after receipt of a matter referred to it as pro-
vided above, the county, regional or metropolitan planning agency
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must report its recommendations thereon to the referring mu-
nicipal agency. This report must be supported by a full statement
of the reasons for those recommendations. If the county, regional
or metropolitan planning authority fails to report within that 30-
day period or such longer period as may have been agreed upon
by it and the referring municipal agency, the locality may pro-
ceed to act without such a report. If on the other hand the
proposed zoning regulation, amendment, special permit or variance
is disapproved or returned with suggested changes by the county,
regional or metropolitan planning agency, the municipal agency
having jurisdiction may not act contrary to that disapproval or
recommendation except by a vote of a majority plus one of all its
members and after adoption of a resolution stating the reasons
for such contrary action (N.Y. Gen. Mun. Law, Art. 12-B, s.
239m).

A more extensive use of planning as an instrument of central
government policy has occurred in Great Britain where more than
20 new towns have been established in an effort to relieve met-
ropolitan congestion and to coordinate housing development with
industrial development.

The New Towns Act of 1946 authorizes the Minister of Housing
and Local Government (in the case of England and Wales) and
the Secretary of State for Scotland (in that region) to designate
any area as a site for a new town, and to create governmental
development corporations to lay out and develop those towns. The
New Towns Act of 1959 further provided for the creation of
a 15-member Commission for New Towns to superintend certain
aspects of this program in England and Wales. 1

The Commission for New Towns, and the governing board of
each development corporation are appointed by the national gov-
ernment and are financed by the national treasury. They enjoy
considerable freedom of action in their operations, but are re-
quired to obtain the approval of the controlling minister for

British “New Town” Program

1 British Central Office of Information, Reference Division, The New
Towns of Britain, H.M.5.0., London, Great Britain, Quote No. R.F.P.
4506/64, June 1964, 19 pp.
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their development proposals. The development corporations do not
exercise the powers of local government units, and hence their
towns are subject to the jurisdiction of the local council of the
municipality or county in whose territory the new town is erected;
that municipality or county remains responsible for providing the
required local government services. However, where the installa-
tion or expansion of sewerage or other public services to the new
town would strain county or municipal finances, the corporations
may undertake specific construction, furnish land at below cost,
or pay a subsidy to the locality. The management of a new town
is vested in a local committee appointed for each such town by
the Commission for New Towns.

Each new town is based upon a master plan which has been
developed for the whole area in which location of the town is
proposed. This plan is prepared by central government planners
in consultation with various central government agencies and the
local government concerned. When the master plan has been
agreed upon, detailed proposals consistent with that plan are
drawn up by the development corporations; they must then be
presented to the appropriate ministers for approval as to sound-
ness on economic and planning grounds.

The development plan for each new town stresses a balanced
approach to community and regional planning. Of the 20 new
towns authorized through mid-1964, 15 were located within 15 to
30 miles of a “core city”, and the remaining five were constructed
close to existing industrial concentrations. Some were planned to
draw population out of central city areas scheduled for renewal,
and others to attract residents from small, poor villages. Some
new towns are designed on a “neighborhood” principle which di-
vides the town into separate residential districts, each containing
its own shops, schools, and community buildings. In contrast, other
new towns are compactly arranged with these community facil-
ities being located in one central area. The new town program is
integrated with public programs for modest and low-income hous-
ing, and contain both multi-family and single-family residences
supported by a rental subsidy paid by the national government.
In addition to subsidized rental housing, new town development
corporations also build homes for normal sale and sell or lease
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land to individual or business firms for private home-building eith-
er on a single-lot or a subdivision basis.

Provision is also made in new towns for industrial, office, store
and shop locations which will serve community needs, generate
local employment, and achieve balanced business and industrial
development for the whole region. British policy does not favor new
towns which are homogeneous “bedroom suburbs” only, nor does
it intend that new towns shall be “exported slums”. Through pub-
lic and private social services, amenities, the enforcement of hous-
ing regulations, and other measures each new town is developed
as an organism as well as a physical entity.

The above described British “new town” program contrasts with
American practice, which has tended to stress (a) urban renewal,
public housing and zoning on an individual community rather than
a regional basis, and (b) private subdivision development.

In California, Maryland and Virginia local zoning has been utilized
to permit developers to create “new towns” with mixed land uses.
However, this approach must rely wholly upon the private profit
motive for its success. Hence, it is unlikely that some land uses
provided for in the British new towns will be included in Ameri-
can new towns without a governmental subsidy. In California,
these “private communities” are now being criticized for their
alleged exclusiveness, the “benevolent paternalism” of their con-
trolling developers, and institutionalized patterns of segregation.

Need for Areawide Approach to Land-Use Controls
Decentralization vs. Centralization

For many years Massachusetts, like most of its sister states,
has followed a laissez-faire policy in respect to planning, zoning
and economic development which has allowed localities and private
development interests to make their own decisions together within
a framework of minimal state controls.

CHAPTER IX.

MASSACHUSETTS PROPOSALS FOR RESTRICTIONS UPON
MUNICIPAL ZONING AUTHORITY
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This laissez-faire policy and practice now faces a severe chal-
lenge from the forces of urbanization, technological change and
economic evolution. Planning becomes increasingly important to
the national and state governments as social problems outgrow
local and state frontiers, as business enterprises grow to immense
proportions with offices from coast to coast, and as the population
becomes increasingly mobile. Hard choices must be made between
sentiment and tradition, on one hand, and the exigencies of na-
tional and state economic and social survival on the other, es-
pecially if a livable environment is to be maintained in metropol-
itan areas. The problem of finding such a solution is complicated
in Massachusetts by the small territorial sizes of the individual
cities and towns, their mutual dependence, and the difficulties in
dovetailing their development.

The issue facing the General Court and Massachusetts munici-
palities is therefore not the question whether there will be change,
but rather what direction that change will take and how far it
must go to meet the needs of society and the economy. Exper-
ience in European countries has revealed that complete centraliza-
tion of authority over planning, zoning and economic development
can produce consequences nearly as destructive as excessive de-
centralization. Accordingly, the problem in the planning, zoning
and development field appears to resolve into a search for a new
balance among state policies relative to (a) local home rule which
stresses local initiative and experimentation, (b) democratically-
responsive regional government and its role, and (c) state stand-
ards and guidelines required in the general interest. On this score,
Jefferson B. Fordham has written that:

In a very real sense metropolitan areas provide a new and different sort
of frontier in American life. It is a frontier of the political and legal
order. It presents an extraordinary challenge to our capacity for com-
munity organization, a challenge unmatched elsewhere on the domestic
scene. We have a metropolitan civilization. Nearly two-thirds of our
people reside in metropolitan areas; politically, however, we have nothing
to match this development. The tax upon our political inventiveness re-
mains unsatisfied.

.

.
.

It is a matter of considerable interest that, at the same time that people
are becoming acutely aware of metropolitan problems, the home rule move-
ment has been exceptionally strong on a wide front. .

.
. The desire for

freedom from legislative interference . . . and the desire for broad
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powers obviating any need of seeking enabling legislation are very un-
derstandable. Meddling and dependence are not suggestive of local
autonomy.

What deserves particular notice here is that home rule thinking has
been largely innocent of metropolitan perspective. This bespeaks a
fresh look at home rule and state-local relations generally . . . How can
we assure a local unit in a metropolitan setting appropriate freedom of
decision as to local organization, powers, functions, personnel and pro-
cedure and, at the same time, preserve the flexibility needed to achieve
metropolitan cooperation?

. . . the reach of metropolitan regional problems is likely to span a
whole complex of local jurisdictions no one of which is alone equal to
the task of achieving an area-wide approach . . .1

Essentially similar considerations arise in regard to local vs re-
gional vs state powers, duties and controls in non-urban areas em-
bracing many small rural communities with sparse populations,
limited populations and municipal personnel, and thin fiscal re-
sources.

Social Implications and Pressures
The social implications for the state of certain local zoning prac-

tices have been stressed in the following complaint by one ex-
perienced Massachusetts planning specialist;

It is a disquieting thought that no responsible body or group has
attempted in recent years to explore the consequences of possible dis-
criminatory zoning practices on the part of small communities. The
few studies of the subject by non-official sponsorship have not really come
to grips with the question whether we should have full local autonomy
in zoning or whether some restrictions should be exercised by the State.

I think that we can no longer be apathetic and refuse to acknowledge a
relationship between zoning and discrimination. The current “crisis in
our cities” which I’m told, threatens to tear our whole society apart, is
partly due to the fact that those forced to live in the slum neighborhoods
of our central cities are denied the traditional escape to the suburbs avail-
able to most whites and wealthier groups. The slum neighborhood be-
comes the habitat where people live not by choice but because of economic
and social barriers, the only place where they are allowed to live. Despite
the very advanced fair housing law of Massachusetts (one of the most
sweeping in the nation), urban renewal, and the other programs aimed
at improving conditions in the inner city, we will not solve the problem of
our cities until we can rehouse the inhabitants of the urban ghettos in
sound sanitary housing mostly outside the central city.

1 Fordham, Jefferson 8,, “Introduction A Symposium on Metropolitan
Regionalism,” University of Pennsylvania Law Review, Vol. 105, No. 4,
February 1957, pp. 439-442.
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... In 1955 I did a study of large lot zoning while working for the
Massachusetts Department of Commerce . . . While doing research for
the study I interviewed a professor and was appalled at his summary view.
"Large lot zoning is a good trend. It will tend to keep people in the cen-
tral cities and force cities to do something about housing in the ghetto.”
I also found a conspicuous lack of awareness in the suburbs on the part
of officials and citizens alike, that there was any connection between their
practice of large lot zoning and housing conditions in the central city.

Most recently I have had experience working for a planning consultant
on the zoning problems of several small communities in metropolitan Bos-
ton. I found situations typical of the ring of suburbs bordering Route
128 and on the fringe of all our metropolitan areas: Most undeveloped
areas zoned for lot sizes so large that only the well-to-do could afford
to build a house on them; areas zoned for moderate size lots mostly
limited to already developed areas; no provision for any other housing
type than the single family detached dwelling; no provision for apartment
construction or, if any, limitation to the least attractive areas; an almost
pathological opposition to the imagined horrors of urbanization caused
by high density development. With the zoning power vested in each
small municipality there is inevitable competition among them to see
who can erect the highest zoning barriers or at least to avoid having
the lowest. Guidance on a regional basis is lacking. Most such com-
munities have no permanent planning staff, so retain the services of a
planning consultant to advise them on zoning matters. Such consultants
cannot stay in business long unless they give the client what he wants and
safeguards his interests against the outside world; hence they vie with
each other in recommending higher standards and stricter controls.

Although zoning by itself is non-discriminatory, the way it is being em-
ployed in many small communities has resulted in a failure to produce
the variety of housing types and variety of price or rental levels that our
whole society requires. I think that there is no doubt that the housing
needs of the poor are not being provided for in most suburbs, especially
the elderly poor, young transient people, and non-whites. Most negro
families being in the lowest economic groups, cannot afford the housing
available in the suburbs, despite our excellent fair housing laws and de-
spite the many people of good will who live in suburbia. . .

.

Whether the problems described above could be overcome by relieving
the towns of their zoning powers (if that were possible) and placing the
latter in the hands of some areawide agency, I would not venture to
speculate. But it seems evident that much could be gained by making
town zoning subject to some measure of control either by the State or
an areawide agency .

. .1

A similar theme appears in a recent report prepared for the
Massachusetts Committee on Discrimination in Housing, the United
1 Letter by William E. Barbour, to Director of Legislative Research Bureau

October 17, 1967.
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Church of Christ Commission on Housing, and the Citizens’ Housing
and Planning Association;

Finally, a word about the geographical limitations of our study. We
have confined ourselves to the housing problems and programs of the
City of Boston, a city which has only one-fourth of the total metro-
politan area population but which contains most of the area’s poor, 80%
of the area’s non-white population, half of the area’s sub-standard hous-
ing, and 55% of its public housing (Boston has nearly 10 times as much
public housing as the city with the second largest public housing pro-
gram in the metropolitan area, Cambridge). Yet it is clear that Boston
cannot and should not by itself assume responsibility for housing all of
the area’s poor. The story of suburban hostility and the devices used to
avoid responsibility in this area are too well known to require recounting
here. The housing problem is a metropolitan problem understanding
and acting on this knowledge is now a political, moral and social neces-
sity. In this sense, perhaps our exclusive focus on Boston, the Boston
Housing Authority, and Boston’s programs is anachronistic. Since the
problem is metropolitan in scope and since the necessary solutions are
metropolitan in nature, perhaps we should be thinking of a metropolitan
housing authority, to plan and implement, over the metropolitan area as a
whole, programs to provide decent housing for all . . .2

While certain of the foregoing views are questioned by other
planning authorities, the underlying themes of “cities penned up”
and the need for better standards and coordination of local zoning
find wide acceptance by them.

The following text outlines solutions of these problems proposed
in Massachusetts in the past, and indicates the principal arguments
offered for and against the same.

County Assumption of Towns Zoning Powers

Senate, No. 933 of 1967, the joint order authorizing this study,
speaks in very general terms of “the feasibility and implications
of restricting the zoning power to cities and county governments.”
It contains no specific proposal as to what county agency would
assume the zoning powers transferred to counties from towns, nor
does the order refer to the status of regional planning commis-
sions. A review of bills introduced into the Legislature since 1945

Past Proposals

Hipshman, May 8., Public Housing at the Crossroads: The Boston Housing
Authority, Boston, Mass., August, 1967, 94 pp. At p. xiii.
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failed to turn up any specific proposals along the lines suggested
by Senate, No. 933. Hence, the proposition in that order can
be discussed only broadly.

In 1933, the Special Commission on Zoning, Planning and Bill-
board Regulations included in its report to the General Court, as
an appendix, a study prepared for the Harvard School of City
Planning which proposed zoning powers for counties outside of but
not in New England. 1 The Special Commission concluded, simply,
that county planning organizations do not fit into the Massachu-
setts system of governmental operation, and recommended (a) im-
provements in the Zoning Enabling Act without disturbing local
control, and (b) creation of a state planning agency with advisory
power only re municipal planning activities.

Views of Proponents and Opponents
The assumption of town zoning powers by counties was suggested

by Senate President Maurice A. Donahue in Senate, No. 933 only
as a “possibility”, and not to the exclusion of other more ac-
ceptable alternatives. At least one board of county commissioners
(in Norfolk County) has indicated a belief that county rather
than municipal administration of the zoning power might be feas-
ible if certain detailed aspects could be resolved. In contrast, the
suggestion that counties assume the town zoning powers has en-
countered specific opposition from (a) the State Department of
Commerce and Development, (b) the Metropolitan Area Planning
Council (MAPC), (c) the Massachusetts Selectmen’s Associa-
tion, (d) the Massachusetts Taxpayers Foundation, (e) the
Home Builders Association of Massachusetts, (f) the Massachu-
setts Federation of Planning Boards, and (g) at least 98 of the
105 cities and towns replying to inquiries of the Legislative Re-
search Bureau (the remaining seven localities expressed no opin-
ion). Basic points argued by proponents and opponents are as
follows:

1 Mass. Special Commission on Zoning, Planning and Billboard Regulations,
Final Report, House, No. 1240 of 1933, 184 pp., Appendix D, “Forms for Com-
munity Planning Legislation,” by Frank B. Williams in Association with Ed-
ward M. Bassett and Robert Whitten. At pp. 74ff.
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Appropriateness of Counties as Planning Units. Proponents of
county administration of town zoning argue that county govern-
ment officials are capable of performing this task because of their
long experience in dealing with local governments, and because
they feel that many counties are suitable regional planning units.
To support this argument, they point to successful regional plan-
ning by the Franklin County Planning Department and by plan-
ning agencies of Barnstable, Berkshire and Dukes Counties. These
proponents favor vesting in the elected board of county commis-
sioners the power of making zoning and subdivision regulations,
aided by a county planning commission which would consider all
proposals for such regulations or amendments thereto, and other-
wise function as city planning boards do. It is argued that abuses
of county zoning power could be effectively “policed” by the State
Legislature, allegedly an almost impossible task when that power
resides in 351 municipalities. County officials regard themselves
as being no more or less subject to pressures than local govern-
ment bodies, and no less interested in the public welfare.

Advocates of this solution note that it may be inapplicable in
the Boston Metropolitan Area Planning District, where special
arrangements under MAPC supervision might be necessary because
of the configuration of county boundaries there.

The ability of counties to cope with planning and zoning matters,
and possible county action thereon was commented on as follows
by the proponent Norfolk County Commissioners:

We have seen instances where a town or city either has or contemplates
one type of zoning on its border in direct contrast to a zoning pattern
followed by the adjoining towns. It was felt the county, being a regional
body with existing personnel, offices, etc., and with its broad background
of experience in working with local officials on a regional basis, would
be far better able to administer such problems than would local or state-
wide agencies and at virtually no extra administrative expense. . .

.

I can give you three recent decisions by our board which were in di-
rect opposition to tremendous local pressure. . . .

The background of this was that we were asked to discontinue a county
road in the Town of Avon which led to the town dump. Upon viewing it, we
were amazed at the beautiful flat, developable land being wasted on a
dump. Avon planned to enter a land-fill project with Stoughton and thus
eliminate the need of an Avon Dump. When the story reached the news-
papers, Holbrook wrote asking us to please stop this land-fill which was
to be placed in an area which was their source of water supply. A realiza-
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tion that county conservation and incineration was practical, economical
and desirable prompted the filing of ... (a bill in the Legislature) . . .1

Opponents deem counties to be totally inappropriate planning
units in most instances, and object to their being given either
town zoning powers or supervision of municipal zoning. Thus, the
Massachusetts Taxpayers Foundation has stated that:

We do not believe that counties would be appropriate vehicles to broad-
en the geographic base of zoning or land-use control. There are . . .

sound arguments for such broadening apart from the “antidiscrimina-
tion” aspects but we do not feel that counties, in their present political
and geographic form, should be given additional important responsibili-
ties. Zoning for land use is universally considered a legislative power.
Counties do not have a legislative or lawmaking component but are rather
creatures of the Legislature. Even if they did, their almost complete
failure to conform with any significant economic or social groupings of
communities, and particularly with urbanized areas, makes them totally in-
appropriate for this most Important public responsibility.2

Opponents contend that counties are not equipped to handle
planning and zoning, and emphasize that most counties would
have to develop complete professional staffs for such work. Other
opponents, who are hostile to county government, regard it as
anachronistic, obscure and insufficiently representative of the peo-
ple and fear that zoning would become “the tool of politicians”
rather than planners if it is transferred to the counties.

Home Rule. Opponents of any form of diminution of local zoning
power resort to “home rule” arguments to support their objections.

These opponents contend that the “home rule principle” would
be violated by depriving municipalities of their zoning power as
suggested in Senate, No. 933, or in subjecting that power to ex-
ternal approval. It is argued that zoning involves personal prop-
erty rights and hence should be kept close to the people of each
community acting through their locally-chosen planning board and
their municipal legislative body. They assert that the zoning pow-

1 Letter by Hon. James E. Collins, Chairman, Board of Commissioners of
Norfolk County, to Director of Legislative Research Bureau, July 21, 1967.

2 Letter by Frank J. Zeo, Executive Vice-President, Massachusetts Taxpay-
ers Foundation, to Director of Legislative Research Bureau, October 25,
1967.
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er should be left in municipal hands, by which it can be exercised
with the assistance of research and technical advice provided by
state and regional planning agencies. If localities abuse their zon-
ing authority, opponents stress additional statutory standards as
the proper remedy, not abolition of those local powers.

“Home Rule” defenders also contend that each municipality
has planning problems peculiar to itself, and is more knowledge-
able about them than “outside” authorities. Some opponents fear
that a county or regional planning agency, vested with zoning
powers, would tend to minimize the significance of individual
municipal planning and zoning problems in its attempt to deal
with “county” or “regional” problems. Officials of rural commun-
ities assert that rural areas would suffer in counties or regional
planning districts with both rural and urban areas because the
county or regional planning agency would be oriented on urban
considerations. In contrast, some urban municipal officials com-
plain that county governments are “dominated by the towns” and
are either ignorant of or unsympathetic to urban communities.

Proponents of a county or regional planning district dispute
these “home rule” arguments of localities. They note that the
home rule amendment to the Massachusetts Constitution does not
designate any particular activity or function as a local function,
but instead leaves the General Court free by general law (a)
to transfer governmental functions among municipal, regional and
state governments, and (b) to establish standards of local govern-
ment (Amend. Art. 11, ss. 1, 6 and 8). They stress particularly
the constitutional provision which authorizes the General Court
“to erect and constitute metropolitan or regional entities, embrac-
ing any two or more cities and towns” and “to grant to these en-
tities such powers, privileges and immunities” as may be necessary
or expedient (Amend. Art. 11, s. 8, c 1.3). Accordingly, these pro-
ponents claim that at least in respect to the Constitution, no
violation of home rule doctrine would result so long as the county
or regional government’s legislative body is chosen by the voters
of that entity. They emphasize that the county commissioners are
so elected in Massachusetts as in other states; and they see no
obstacle to action by the General Court to provide elected councils
for other types of regional government if this is desired.
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Exclusion of City Zoning. The suggestion in Senate, No. 933 that
town, but not city, zoning authority be transferred to counties is
challenged by many critics who feel that the type of municipal
charter has no rational bearing upon the grant or denial of zoning
authority. Similarly, they would object to any county or regional
review of local zoning ordinance and zoning maps which excluded
cities. On this score the Massachusetts Taxpayers Foundation has
observed that:

The distinction between cities and towns should not be the basis for
classifying communities for zoning control. Population size or other
economic characteristics might have some validity for this purpose. To
grant zoning powers to small Newburyport (population 15,000) but not
to towns with populations over 50,000 simply because the former has
chosen a municipal form of government seems absurd to us. Indeed, we
think that far too much importance continues to be attached to the
distinction between the city and town forms.i

Similarly, town officials complain of the “insulting implication”
in Senate, No. 933, that towns alone are capable of making bad
judgments or of engaging in discriminatory practices. They point
out that “suburbia” includes both cities and towns.

Finally, planning officials doubt the wisdom of excluding cities
from any county or regional approach because of the resulting
“doughnut effect” which would leave those cities functioning in-
dependently in their zoning, in the midst of surrounding town
territory controlled by the county or regional zoning body. These
officials do not think that this practice would be conducive to
good areawide planning, zoning and subdivision control.

Evasion by Charter Change. In the opinion of some local of-
ficials, a state law depriving towns but not cities of their zoning
powers would stimulate many of the towns with populations of
12,000 or more to adopt city charters as a means of retaining
control over their own planning and zoning. The local motive to
take this step would be strengthened by fear of major changes in
the appearance, character and way of life of the town at the hands
of county or regional zoning authorities. In such cases, a city

1 Letter by Frank J. Zeo, Executive Vice-President, Massachusetts Taxpayers
Foundation, to Director of Legislative Research Bureau, October 25, 1967.
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charter might in the view of some authorities seem the
“lesser of two evils,” especially to a suburban town which wishes to
prevent significant high-density development of its territory.

Proponents of county zoning control do not anticipate many
town reactions of this sort. First of all, the state constitution
does not allow city forms of government in towns of less than
12,000 inhabitants (Amend. Art. II). And, secondly, these propon-
ents point to the strong emotional attachment of town citizens to
their town form of government.

Regional Planning District Assumption of Town Zoning Powers

Past Proposals
No proposals have been made to the General Court urging the

assumption of town zoning powers, city zoning powers or both
by regional planning districts. In response to Legislative Research
Bureau inquiries, only three localities indicated their approval of
such a step. Opposition was recorded by 95 cities and towns, the
Massachusetts Federation of Planning Boards, the MAPC and the
Massachusetts Selectmen’s Association. Seven cities and towns ex-
pressed no opinion.

Arguments for and against regional planning district assump-
tion of town zoning powers are similar to those outlined above
in respect to county assumption of those powers, except that coun-
ty government issues do not arise.

Views of Proponents and Opponents

Role of Regional Planning Districts. Proponents believe that re-
gional planning districts are more logical area wide planning units
than counties, and hence, the appropriate agencies to exercise
zoning powers taken from towns. For the reasons indicated above,
some of these proponents urge that city zoning powers also be as-
signed to the regional planning agency if it is to be given town
zoning powers, in order to provide a unified approach without un-
controlled “city islands” in the “regional sea.”

It is further argued that the transfer of local planning and zon-
ing responsibilities to properly-staffed regional planning commis-
sions would (a) facilitate a uniform, coordinated scheme of land
use control over a wide area, (b) make easier the effective har-
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monization of regional land use control with state economic and
social policies, and (c) relieve municipal officials of disagreeable,
time-consuming tasks which their often staffless local planning
boards and boards of appeal must perform.

Opponents object that the assignment of local zoning powers to
regional planning districts would involve a revolutionary depar-
ture from the basic “advisory, educational and technical assistance”
role of such districts under Massachusetts law. They also fear
that the regional planning agencies would be overloaded with
work in respect to hearings, subdivision proposals, etc., with a
resultant impairment of their efficiency. Thus, one local planning
board argued that:

While the regional organization is a far more logical planning unit than
the county organization, this Planning Board is again strongly opposed to
its supplanting the town planning agencies.

Planning affects individuals by curtailing their freedom of choice and
by causing expenditures of town monies. It is difficult to sell planning
to the citizens of a town under the best conditions. It appears to this
Board that an "outside” agency would have great difficulty in convinc-
ing a town meeting to (1) vote money for planning projects developed
by others; or (2) accept zoning amendments which might well appear
arbitrary to many citizens.

The primary functions of the regional planning organization should be
the development of policy on regional concerns and carrying on the
educational activities necessary to insure the implementation of that
policy. It should not be burdened with the detailed planning for indi-
vidual towns. To accomplish these major objectives, most of the existing
regional planning organizations will have to be strengthened with addi-
tional personnel.!

On the score of efficiency, another local agency complained
that unless the regional planning commission held hearings in
localities affected by its contemplated zoning actions, citizens in
remote comers of the larger districts would have to travel out-of-
town to make their views known.

Some planning authorities who oppose the transfer of local
zoning authority to regional planning commission nevertheless fav-
or giving those boards an approval power over local projects rel-
ative to intercommunity highways, water supply, sewage disposal,

1 Response of Amherst Planning Board to Legislative Research Bureau ques-
tionnaire, October 4, 1967.
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rubbish disposal, reclamation and drainage. Where localities fail
to establish flood plan zones, some officials believe that such
zones should be prescribed either by the regional planning com-
mission or by the State Department of Natural Resources, or by
both agencies acting cooperatively.

One Man, One Vote Aspects. Opponents of zoning by regional
planning commissions point out that zoning is a legislative power,
and that these commissions are not presently constituted to func-
tion as legislative bodies as are town meetings, elected city
councils and elected county commissioners. Regional planning com-
missions are composed of members of local planning agencies and
certain other appointed officials chosen on a basis which repre-
sents municipalities rather than population. Hence, these regional
commissions are not directly responsible to the voters except inso-
far as they include elected local officials.

Accordingly, opponents argue that before regional planning com-
missions may be given the legislative power of zoning, they must
first be transformed into elected bodies conforming to the equal
representation criteria laid down by the United States Supreme
Court “one man, one vote” interpretations of the Fourteenth
Amendment to the Federal Constitution.1 Opponents contend,
therefore, that regional planning boards should be given no zoning
control until true regional or metropolitan government is created
with its own legislative powers and financing.

Political problems are, of course, inherent in this step. If a
regional planning commission composed of city and town repre-
sentatives is changed to a population-based body, the voice of
smaller suburban and rural communities will diminish as the bal-
ance of voting strength shifts to the city and large suburban town
electorates. For this reason, small town opponents of zoning pow-
ers for regional planning commissions warn that it would lead to
the elimination of towns, and permit inner city commission mem-
bers to zone areas outside their city in the city’s interest.

1 See Mass. Legislative Research Council: (1) State and Local Apportionments,
Senate, No. 771 of 1966, 122 pp.; (2) Four U.S. Supreme Court Opinions Con-
cerning State Legislative Apportionment, May' 18, 1967, 18 pp. mime-
ographed.
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Home Rule and Local Charter Aspects. Arguments pro and con:
These two aspects are identical to the related arguments sum-
marized above in respect to county assumption of town zoning
powers.

In contrast to the foregoing proposals for outright assumption of
town zoning powers by county or regional authorities, the Citizen’s
Housing and Planning Association and the questionnaire responses
of three local planning boards suggested that Massachusetts take
the alternative course of requiring localities to submit their pro-
posed changes of zoning maps and regulations to their respective
regional planning commissions for review prior to local adoption
of the same. The Citizen’s Housing and Planning Association would
go one step farther and give the regional planning commission
a veto power over local zoning actions which conflict with the
regional plan, as is done in New York. In the Association’s view,
this “mixed” system would permit local initiative within the guide-
lines of a regional approach, and would be less subject to abuse
than zoning authority wholly removed from local hands.

This concept of local initiative and regional control is not new
in Massachusetts.

In 1912 the Metropolitan Plan Commission urged creation of a
Metropolitan Planning Board for the Boston area which would have
authority (a) to develop a master plan for a 38-community re-
gion, and (b) to suspend, for not more than one year, capital
improvement plans of municipalities which were inconsistent with
that master plan. However, similar regional control over local
zoning was not recommended. 1 Later, in 1933, the Special
Commission on Zoning, Planning and Billboard Regulation empha-
sized the need for a regional approach if planning and other area
wide functions are to be carried out effectively.2 And in 1938,
the Special Commission on Taxation and Public Expenditures noted
that a voluntary approach to regionalism is theoretically possible

Regio7ial Review and Approval of Local Zoning Action

1 Mass. Metropolitan Plan Commission, Report, House, No. 1615 of 19X2, 61 pp.
2 Mass. Special Commission on Zoning, Planning and Billboard Regulation,

Final Report, House, No. 1240 of 1933, 185 pp. At pp. 148-149,
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but seldom practical, due to local jealousies, rivalries and distrust;
accordingly, it urged compulsory measures where necessary to
meet regional needs. 1

Representatives of the Massachusetts Federation of Planning
Boards have noted that Massachusetts stands on the verge of
complete coverage of its territory by regional planning districts.
It is expected that within a few years, communities will be unable
to obtain federal planning grants if they do not belong to such
district. The Federation is opposed to regional controls over local
zoning as an invasion of local home rule, and believes that regional
planning commission approval of local zoning if such approval
is to be required should be limited to those instances when
the zoning actions of a single community would adversely affect
its neighbors.

The Federation reports that in recent years, intercommunity
disputes have arisen from the action of one locality in (a) cre-
ating an industrial zone adjacent to the residential zones of neigh-
boring communities, or (b) locating a municipal dump or incin-
erator next to non-industrial areas of an adjacent city or town.
The Massachusetts Federation of Planning Boards sees merit in
empowering the regional planning commission to straighten out dis-
putes of this nature, preferably in the context of a regional master
plan; but the Federation opposes any transformation of the re-
gional planning commissions into “super-zoning boards.”

Additional State Standards for Local Zoning

Proposal and Proponent Arguments. In September of 1967, the
Home Builders Association of Greater Boston, an affiliate of the
Home Builders Association of Massachusetts, published its proposal
for a new approach to land use and environmental design for Mas-
sachusetts, which is reprinted in Appendix A of this Research
Council report. Legislation has not been introduced to implement
this plan.

Proposal of Home Builders Association of Greater Boston

1 Mass. Special Commission on Taxation and Public Expenditures, Report,
Part XIII., “The Metropolitan District Commission,” House, No. 1713 of
1938, 102 pp. At p. 14.
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The proposal, hereinafter referred to as the HBA proposal,
would establish far-reaching new state standards for local plan-
ning, zoning and development as part of an over-all state pro-
gram coordinating state-local policies in respect to housing, public
transportation, conservation, and economic expansion. The HBA
proposal advances, as its basic premises, the arguments (1) that
present state-local practices are destroying the environment which
the people of the state wish to preserve, (2) that individual munic-
ipalities are powerless to stem the tide of destructive competition
in raising barriers to growth, (3) that this growth is nevertheless
occurring at a cost far exceeding the cost of rationally-controlled
growth, and (4) that the Commonwealth has over-emphasized pub-
lic housing in meeting low and modest income family needs while
failing to exploit the capacities of private enterprise to provide
suitable housing for such families.

In respect to planning and zoning, the HBA proposal would re-
quire all municipalities to develop “honest” master plans accommo-
dating all economic segments of the state population, and pro-
viding for capital improvements, planned unit development, walk-
to-work communities, open space areas, density zoning and other
features free of impediments to rational “natural growth” along
economic, social and cultural lines. Presumably, such local master
planning would be supervised and coordinated by regional plan-
ning commissions or by the state, or both; on this point, the
HBA proposal is not specific.

The HBA proposal would require planning and zoning for popu-
lation density and land use distribution to be based upon 25-year
and 50-year population projections. In addition, each local plan
would have to set aside specific percentages of their respective
municipal land areas (exclusive of unbuildable marginal land)
for housing as follows: (a) single-family residences at four units
per acre, 50%; (b) two to four-family structures at eight units
per acre, 25%; (c) “town houses” at the rate of not more than
12 units per acre, 15%; (d) garden apartments at not more than
25 units per acre, 10%; and (e) high rise apartments at the rate
of up to 50 units per acre, located in the foregoing areas or on
“marginal land.” Presumably, where soil condition problems arise,
these requirements would have to be modified in localities without
public sewage systems or public water supply to conform with
the State Uniform Sanitary Code. In addition, the HBA proposal
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would oblige municipalities to reserve areas for shopping centers,
office buildings, light industry and heavy industry.

Advocates of the HBA proposal emphasize its tentative “dis-
cussion purpose” character and note that its legislative implemen-
tation would involve study, the resolution of a host of details
and extensive revisions of many statutes. However, given the mag-
nitude and urgency of the public issues involved, the Home Build-
ers Association sees no easy way out of these difficulties, and
warns that costly inaction will result from the postponement of
legislative decisions until the “last study and final research” have
been completed.

Opponent Reactions. Probably because it has only recently been
released, little negative reaction to the plan was indicated to the
Legislative Research Bureau by local officials or others with
whom it was discussed. To the extent that certain features of
the HBA plan resemble specific restrictions proposed for local
zoning powers by legislation introduced in the past, arguments
pro and con followed the patterns indicated in the discussion of
such legislation below. In general, critics of the HBA proposal
expressed concern that it would prove too rigid when measured
against widely-varying topographical and other conditions of in-
dividual communities, and that it would lead to an unreasonable
infringement of local “home rule.”

Past Proposals. Since 1957, a total of six legislative proposals
have been filed by the Home Builders Association of Massachu-
setts, seeking to restrict large-lot local zoning by placing a “ceil-
ing” on locally-required minimum lot sizes. Included among these
six measures, none of which were enacted, are;

Restrictions on Minimum Lot Size Requirements

(a) One bill prohibiting local ordinances and by-laws which would (1)
require residential lot sizes in excess of 12,500 square feet unless
approved by the owner or owners of 50% of the undeveloped land
affected, and (2) give a veto power over local zoning ordinances and
by-laws to owners of 20% of the land affected thereby (House, No.
828 of 1957).

(b) One bill establishing limits upon local width and yard require-
ments for single-family residential lots as follows (Senate, No. 281
of 1960):
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1. Width requirements of lots, to be measured at the building line,
would not be allowed to exceed 75 feet in the instance of lots
served by public water and sewage systems, 100 feet for lots
served by a public water system and by an individual sewage dis-
posal system, or 125 feet for lots lacking both public water and
public sewage service.

2. Localities would not be allowed to require front yards in ex-
cess of 25% of the average depth of a lot measured from the
street line, or side yards exceeding 15% of the width of the lot
measured at the building line.

(c) Four substantially identical bills which with slight variations pro-
posed the following restrictions upon local zoning requirements
for single-family residential lots (Senate, No. 276 of 1964, House,
No. 2156 of 1965, House No. 643 of 1966 and Senate, No. 531 of
1967);

1. In areas served by public water and sewage systems, no such
lot could be required to have an area exceeding 9,000 square
feet nor a lot width at the building line in excess of 75 feet.

2. In areas served by a public water system but not a public sew-
age system, these limitations would change to 15,000 square
feet and 100 feet, respectively.

3. Localities could not require lot front yards in excess of 22%
of the depth of the lot measured from the street line, or a side'
yard in excess of 15% of the lot width measured at the building
line.

In general, such legislative proposals have been supported by the
Home Builders Association and related groups, and have faced op-
position from the Massachusetts Federation of Planning Boards
and individual local planning agencies.

In response to Research Bureau inquiries to 105 local govern-
ments as to their views on the principle of state limits on local
lot size minima, 87 localities expressed opposition, eight others re-
corded conditional approval, and ten communities took no position
pro or con.

Views of Proponents. Most of the main arguments favoring some
type of statutory curb upon minimum lot sizes, widths, and yards
are summarized in the preamble to one of the bills introduced in
the General Court on behalf of the Home Builders Association:

Whereas, the deferred operation of this Act would tend to defeat its
purposes which is (1) to reduce urban sprawl and to alleviate problems
of transportation to centers of industry and commerce, (2) to correct the
failure to recognize and preserve land as a natural resource by repeated
practices of waste thereof when large areas of land with wide frontages
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would oblige municipalities to reserve areas for shopping centers,
office buildings, light industry and heavy industry.

Advocates of the HBA proposal emphasize its tentative “dis-
cussion purpose” character and note that its legislative implemen-
tation would involve study, the resolution of a host of details
and extensive revisions of many statutes. However, given the mag-
nitude and urgency of the public issues involved, the Home Build-
ers Association sees no easy way out of these difficulties, and
warns that costly inaction will result from the postponement of
legislative decisions until the “last study and final research” have
been completed.

Opponent Reactions. Probably because it has only recently been
released, little negative reaction to the plan was indicated to the
Legislative Research Bureau by local officials or others with
whom it was discussed. To the extent that certain features of
the HBA plan resemble specific restrictions proposed for local
zoning powers by legislation introduced in the past, arguments
pro and con followed the patterns indicated in the discussion of
such legislation below. In general, critics of the HBA proposal
expressed concern that it would prove too rigid when measured
against widely-varying topographical and other conditions of in-
dividual communities, and that it would lead to an unreasonable
infringement of local “home rule.”

Restrictions on Minimum Lot Size Requirements
Past Proposals. Since 1957, a total of six legislative proposals

have been filed by the Home Builders Association of Massachu-
setts, seeking to restrict large-lot local zoning by placing a “ceil-
ing” on locally-required minimum lot sizes. Included among these
six measures, none of which were enacted, are:

(a) One bill prohibiting local ordinances and by-laws which would (1)
require residential lot sizes in excess of 12,500 square feet unless
approved by the owner or owners of 50% of the undeveloped land
affected, and (2) give a veto power over local zoning ordinances and
by-laws to owners of 20% of the land affected thereby (House, No.
828 of 1957).

(b) One bill establishing limits upon local width and yard require-
ments for single-family residential lots as follows (Senate, No. 281
of 1960):
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1. Width requirements of lots, to be measured at the building line,
would not be allowed to exceed 75 feet in the instance of lots
served by public water and sewage systems, 100 feet for lots
served by a public water system and by an individual sewage dis-
posal system, or 125 feet for lots lacking both public water and
public sewage service.

2. Localities would not be allowed to require front yards in ex-
cess of 25% of the average depth of a lot measured from the
street line, or side yards exceeding 15% of the width of the lot
measured at the building line.

(c) Four substantially identical bills which with slight variations pro-
posed the following restrictions upon local zoning requirements
for single-family residential lots (Senate, No. 276 of 1964, House,
No. 2156 of 1965, House No. 643 of 1966 and Senate, No. 531 of
1967);

1. In areas served by public water and sewage systems, no such
lot could be required to have an area exceeding 9,000 square
feet nor a lot width at the building line in excess of 75 feet.

2. In areas served by a public water system but not a public sew-
age system, these limitations would change to 15,000 square
feet and 100 feet, respectively.

3. Localities could not require lot front yards in excess of 22%
of the depth of the lot measured from the street line, or a sidd
yard in excess of 15% of the lot width measured at the building
line.

In general, such legislative proposals have been supported by the
Home Builders Association and related groups, and have faced op-
position from the Massachusetts Federation of Planning Boards
and individual local planning agencies.

In response to Research Bureau inquiries to 105 local govern-
ments as to their views on the principle of state limits on local
lot size minima, 87 localities expressed opposition, eight others re-
corded conditional approval, and ten communities took no position
pro or con.

Views of Proponents. Most of the main arguments favoring some
type of statutory curb upon minimum lot sizes, widths, and yards
are summarized in the preamble to one of the bills introduced in
the General Court on behalf of the Home Builders Association:

Whereas, the deferred operation of this Act would tend to defeat its
purposes which is (1) to reduce urban sprawl and to alleviate problems
of transportation to centers of industry and commerce, (2) to correct the
failure to recognize and preserve land as a natural resource by repeated
practices of waste thereof when large areas of land with wide frontages
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are required for the erection thereon of a single family dwelling, (3) to
prevent the discriminating effects of arbitrary and unreasonable require-
ments of certain ordinances and by-laws regulating the use of land for
the construction of single family dwellings, (4) to encourage the best
use of land, a limited asset, (5) to prevent practices which are contrary
to the best interests of the general public in the Commonwealth; and

Whereas, census projections foretell that between now and the year two
thousand there shall be a need to provide in this Commonwealth and
nation as many dwellings as have been built since this nation’s founding,
because of our never ceasing growth in population; and

Whereas, availability of housing for all economic levels of the present
and future citizens of the Commonwealth is necessary in order to foster
and complement industrial and commercial growth, house employees of
new industries and encourage our young people to seek their fortune
within the Commonwealth; and

Whereas, there is need to preserve and ensure for the future the basic
agriculture of the state in the midst of ominous warnings that today’s
abundance of food will soon not be enough; and
Whereas, some present zoning practices serve to increase municipal costs
of maintenance and service of roads, water and utility mains, fire and
police protection, school transportation, and other community services,
when measured on either a street-linear-foot basis or on a per-dwelling
basis;

Therefore, it is hereby declared to be an emergency law, necessary for
the immediate preservation of the public convenience and welfare (Sen-

ate, No. 276 of 1964).

Officials of the Home Builders Association argue that large lot
suburban zoning doesn’t stop urban growth in the Boston Metro-
politan area, but only increases the cost of an average single-
family home from about $35,000 to $45,000 because of supply and
demand aspects, and increased costs of land, labor and materials.
These officials contend that large lot zoning in the suburbs, and
the destruction of low-cost housing in the inner city, has simply
forced persons in the lower income brackets to find housing in the
lower-cost outer suburbs. For such an individual, this has meant
lower home costs, but higher commutation expenses.

By way of illustration, the Home Builders Association noted
that if 250 acres in a community are zoned in acre lots, 250 fami-
lies can be housed in single-family homes. If this area is zoned
in quarter-acre lots, 1,000 families can be so housed. Or, to put
it another way, 1,000 acres would be needed under acre lot zoning
to house the same number of families which would be possible on
250 acres of quarter-acre lots. Proponents of statutory limits on
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local lot size minima argue that developers are going to build
houses in any event. On a unit basis, a developer can make mox’e

money on a $40,000 house on an acre lot than a $40,000 house on
a 10,000 square foot lot, because of the higher land cost of the form-
er, when his profit is a percentage of the cost of house and land. If
a developer’s capital is more limited and he wished to keep his house
prices competitive, he may elect to build a cheaper house on an
acre lot than a 10,000 sq. foot lot, by “taking” the additional land
cost “out of” the building. Experienced developers estimated that
the home-site lot accounts for about 25 % of the cost of a new home.
Within the area bounded by Route 495, lots reportedly cost be-
tween $4,000 and 5,000 per site, while a lower $3,000 to $4,000 range
prevails beyond Route 495. The cost of development of land is a big
factor in the homebuilding business.

Representatives of the building industry contend that new homes
pay their own way. They allege that the big, old houses are attrac-
tive to families with many children, sell more within the reach of
such families than newer homes, and are an acute problem in
communities which are losing population of the small-family cate-
gory. This is said to be particularly true of communities with old
houses and large lot zoning.

According to proponents of the “home builder” bills the munici-
pal tax rate of a community is relatively insulated from growth.
These proponents assert that factors, such as salary increases for
municipal employees, contribute more to rising tax rates than does
the growth in numbers of homes. It is argued that small lot zoning
(within reason) will not increase municipal costs.

Builders complain that cities and towns are in a negative compe-
tition to stop growth, and that their use of large-lot zoning for
such purposes has been burdensome to adjacent cities and towns.
According to this source, increasing the costs of growth, via zoning
and building restrictions, brings about serious economic conse-
quences in Massachusetts. Proponents assert that some classes of
people will always remain in New England, and others are attracted
because of certain assets of the area (such as private schools, col-
leges, research firms, banking and insurance enterprises). How-
ever, builders contend the high cost of housing is preventing other
types of people which the region needs from finding homes, such as
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persons in the lower-income areas of employment needed by serv-
ice activities. Therefore, the Home Builders Association believes
that Massachusetts would enrich society and become more com-
petitive with other parts of the nation if growth were allowed to
follow economic lines.

A spokesman for the builders’ organizations stressed that there
are about 1,000 square miles of “growth area” in the 78 comuni-
ties of metropolitan Boston. Notwithstanding past performance, he
stated that large lot sizes continue to present serious problems.

Views of Opponents. Critics of the “home builder” bills reply
thatstatutory “ceilings” upon minimum lot areas, widths and yards
which localities may require will not solve the problems cited by
advocates of such legislation, and would simply make bad situa-
tions worse in many areas of the Commonwealth.

Opponents of such limitations contend that a uniform standard
is impractical because of variations among communities in respect
to topography, geological conditions, soil conditions, water supply
resources and services, sewage disposal arrangements, conserva-
tion needs and related aspects. Thus, the Amherst Planning Board
objected that:

A state law which regulated minimum lot size would necessarily be based
on urban conditions. The concept of applying such an urban-based stand-
ard to rural communities would reduce the amenity value of these com-
munities and would have little or no relation to the capacity of the land
or the existing transportation system to support the resultant density . . .

This community has been and continues to search for zoning changes
which will aid low or modest income housing. We are now considering
applying for a “Workable Program” to encourage an already formed
Inter-faith Housing Corporation to obtain low interest, forty-year mort-
gage money to construct such housing. We want to build low cost hous-
ing which does not set the occupants apart physically or socially. We
want such housing integrated in all parts of the town and will strive for
these aids (zoning and otherwise) which accomplish that objective.

This Planning Board will not, however, recommend to the town meet-
ing amendments to the zoning by-law which simply crowd a great many
people on small lots in a large area of town and have that area and its oc-
cupants become labeled as the “poor section” of town.i

Opponents believe that a uniform minimum lot size "ceiling”

Response to Legislative Research Bureau questionnaire, October 4, 1967.
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makes little sense on a townwide basis and even less sense on a
statewide dimension. They argue that unless state requirements are
flexible to meet differing local conditions, a standard state limit
on local minimum lot sizes could have a seriously disruptive effect
on local finances, in that it would artificially generate the growth of
communities in certain areas beyond their capacity to finance re-
quired public improvements and services. Localities without plan-
ning boards and professionally developed and administered zoning
and building codes would be especially vulnerable.

Critics of the “home builder” bills complain that such measures
impose upon local zoning authorities an unfair degree of responsi-
bility for solving social and economic problems which did not
necessarily originate with them and which can be resolved only by
broad-scale state action covering economic development, taxation,
public housing, public health, education, and the whole spectrum of
social services. They insist that more constructive results will
flow from improved regional planning systems supported by state
grants-in-aid and more “back-up” technical assistance from the.
State Division of Planning.

Opponents further charge that the “home builder” bills do not
afford adequate lot minima for “unsewered” and “unwatered” locali-
ties where soil leaching conditions require very large lots.

They also argue that those bills and also the 1967 HBA proposal
relative to statewide comprehensive zoning standards may provide
inadequate protection for the agricultural economy of the state.
Opponents criticize any scheme which would force the division of
farm land into smaller lots of 9,000 to 15,000 square feet to be as-
sessed at full and fair market value in accordance with the zoning
rather than on the basis of the use of that land; they assert that
such action would substantially eliminate farms, thus forcing city
food supplies to be hauled greater distances and depriving the
state of “farmland reserve” important in the event of war.

Other local officials are apprehensive that civil rights arguments
and claims of concern over better housing may be a “front” for an
attack upon local zoning safeguards by interests seeking to make a
profit in proliferating subdivisions. In the view of such officials,
low-income families are without the financial means to acquire
suitable suburban homes even on the smaller lots provided by the



[JuneSENATE— No. 1133.184

proposed statutory restrictions, unless very cheap houses are
erected, or tax-exempt public housing facilities are expanded. These
opponents also stress the need of low-income employees to reside
near their places of work, and ask why small-lot requirements
should be imposed on small communities distant from the urban
center in the name of solving an urban social problem.

Finally, opponents contend that communities should retain home
rule discretion to set local zoning requirements, subject to review
by the courts. It is argued that the local people best know their
own needs, and that local decisions have by and large been reason-
able. Opponents express confidence in the Massachusetts courts to
correct proven abuses of local zoning authority which may occur,
and cite the Supreme Judicial Court ruling in Aronson vs. Sharon.
They believe that advocates of the “home builder” bills have exag-
gerated the incidence of excessive local minimum lot sizes by im-
properly projecting practices in a few communities to all communi-
ties of the Commonwealth.

Further Limitations re Purposes of Local Zoning

In 1957, another proposal by the Home Builders Association
sought to outlaw the use of the local zoning power for fiscal pur-
poses by adding the following new section to the Zoning Enabling
Act (G.L. c. 40A):

Past Proposals

Section 3A. Unless the public health, public safety or public welfare is
otherwise specifically and seriously impaired, no zoning ordinance or by-
law or amendment thereof shall be valid if its effect shall be (1) to regu-
late the annual volume of construction of new dwellings in the city or
town, or (2) to maintain or reduce or hold down a tax rate, or (3) to
control the growth of population, or (4) to eliminate the need for the
construction of schools, or (5) to reduce the exercise of the right of the
general public to immigrate freely, or (6) to effect the economic segre-
gation of people, or (7) to set up a barrier against the influx of new
inhabitants in a manner inconsistent with the housing needs or require-
ments of the public in the general area of the commonwealth within
which the city or town is located, or (8) to set up economic barriers to
the construction of residences for persons of low or moderate income, or
(9) to relieve a city or town from its obligations of providing municipal
services usually and customarily provided by cities and towns. (House,
No. 827 of 1957).
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This proposal failed to win legislative approval, and was not
again introduced.

More recently, an official of the Association suggested, as an al-
ternative, that localities be required to spell out in their zoning
regulations the factual reasons why a particular lot size or front-
age is required to protect the public safety, health, welfare, morals
or convenience of their inhabitants.

The object of the latter proposal is to reverse present judicial
practice which assumes local zoning regulations to be reasonable
and lawful until the contrary is demonstrated by the plaintiff. In-
stead, the burden of proof of reasonableness would be shifted to
the municipality; local authorities would have to prove that their
lot and frontage standards served only those zoning purposes spelled
out in the Zoning Enabling Act (G.L. c. 40A, ss. 2 and 3).

Views of Proponents

Advocates of such measures argue that municipal fiscal con-
siderations are not a legitimate reason for changing local zoning
regulations and maps, but that they are nevertheless a major mo-
tive in many local decisions on this score. Proponents complain
that under existing practice, it is extremely difficult to get officials
to disclose the reasons where these and other improperly motivated
zoning actions are suspected. Hence, proponents claim that there
is a need to protect the public and individual property owners by
obliging municipal governments to justify their zoning decisions
in specific terms which can be tested factually.

Views of Opponents
In reply, opponents state that this kind of legislation is unneces-

sary, since local boards of appeal must justify their decisions in
writing. It is contended that unless these local boards spell out
their supporting reasons, their rulings are likely to be upset in the
courts if the developer challenges the community’s action in deny-
ing him his requested variance or permits.

Opponents also warn that local planning and zoning would be
unreasonably restricted if any greater refinement and detailing of
the statutory proposes of zoning is attempted. They believe that
the relatively flexible grant of zoning authority provided in the
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existing Zoning Enabling Act is essential to communities if they
are to cope with rapidly changing demographic and economic
trends. Opponents fear that excessive litigation and crippling
judicial restraints upon planning and zoning will result from new
laws obliging the courts to construe local powers narrowly.

Present Massachusetts statutes require that every town of 10,000
or more inhabitants, and every city, establish a planning board
of from five to nine members who are appointed in cities and who
may be either elected or appointed in towns, to serve for overlap-
ping five year terms (G.L. c. 41, ss. 70 and 81A). Localities have
little discretion in organizing and reorganizing their planning agen-
cies, since the Home Rule Amendment to the State Constitution re-
quires local charter changes, ordinances and by-laws to be “con-
sistent” with state statutes (Amend. Art. 11, s. 6). Greater cov-
erage of local planning and more “home rule” flexibility in respect
to organizing local planning agencies are urged by many students
of planning practices.

Thus, in 1933 the Special Commission on Zoning, Planning and
Billboard Regulation recommended (a) that planning boards be
mandatory in towns with 5,000 inhabitants, and (b) that town
planning boards be appointed rather than elected. 1 The commis-
sion did not elaborate upon the lowering of the 10,000 population
floor but stressed that appointed planning boards:

. . . would tend to make efficiency rather than popularity a basis of
choosing the board, would shorten the municipal ballot, and by making
the board more stable would tend to attract to its membership men of
greater experience and judgment.2

Subsequently, appointed town planning boards were authorized
on an optional basis by a 1957 statute (c. 273). However, towns
of less than 10,000 inhabitants remain free to have a planning
board or not as they see fit. In the opinion of some authorities,

Organization of Local Planning Agencies

1 Mass. Special Commission on Zoning, Planning and Billboard Regulation,
Final Report, House, No. 1240 of 1933, 184 pp., at pp. 31, 40.

2 Ibid., p. 31.
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existing economic conditions make planning boards desirable in
all but the very smallest towns, especially in metropolitan areas.
More extreme advocates of mandatory planning and zoning would
vest planning and zoning power in regional planning commissions
with respect to any communities in their respective districts which
fail to establish their own planning agencies or zoning.

Thinking in other quarters favors a liberalization of the laws
governing the organization of local planning to permit localities,
through home rule procedures, (a) to provide for three-year, four-
year or five-year terms for planning board members; and (b) to
replace their planning board with a single planning commissioner
or director, with certain minimum professional qualifications, who
would exercise all the powers and duties of a planning board, pos-
sibly with advice from a lay advisory committee on long-range
planning needs.

Advocates of such liberalization would not spell out this au-
thorization in any great detail, in order to give localities wide
room in which to fashion organizational arrangements which meet
their individual needs, tastes and traditions. These advocates feel
that in many of the medium and larger-sized communities, plan-
ing board members are being so overwhelmed with complex duties
under the Subdivision Control Law that they are able to give less
and less time to their main function of long-range planning. In
addition, such planning boards in some communities are experi-
encing heavy turnover rates among their unpaid citizen members
who find a five-year term commitment too burdensome. Ulti-
mately, certain advocates of liberalized organizational powers en-
visage what they regard as a more practical single-commissioner
planning department headed by a professional planner, at least in
the medium and larger sized communities. It is argued that plan-
ning in Massachusetts is outgrowing lay boards, and hence that
local experimentation with other organizational forms of planning
administration should be facilitated.

The Massachusetts Zoning Enabling Act stipulates that zoning
regulations and restrictions shall be uniform for each class or kind

Clarification of Local Powers re Cluster Zoning
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of buildings, structures or land, and for each class or kind of use,
throughout the district, but the regulations and restrictions in
one district may differ from those in other districts. Further,
that law requires such zoning regulations to be the same for zones,
districts or streets having substantially the same character (G.L.
c. 40A, s. 2).

Some planning specialists have expressed concern that these
statutory requirements cast a cloud over the right of localities to
authorize planned-unit and cluster developments. Thus, one such
authority has stated that:

There are two new devices in zoning which I think represent our best
hope for providing the variety of housing types and price levels that
the full market requires and yet will secure the open space and low
overall density that is necessary to preserve the traditional charm and
open character of our small towns. The first is cluster zoning, which is a
way of providing moderate sized lots in today’s large lot suburbia. The
second is the planned unit development concept, which allows a developer
to circumvent the restrictions of present lot zoning altogether and design
whole new communities having a variety of housing types, but meeting
an overall density average. This I understand, is not possible under our
existing subdivision control law, but has been used with conspicuous
success elsewhere. The new town of Reston, Virginia, which I recently
visited, is a planned unit development in which the developer was al-
lowed great freedom in choice of housing types, in the placement of
buildings, in the localized densities, in the clustering of buildings around
courtyards, and the grouping of such clusters to form neighborhoods.
Housing types are sufficiently varied to provide for all age groups and
income groups, and they have been able to house a considerable num-
ber of negro families.

I think that both cluster zoning and the planned unit development need
to be legalized and promoted in Massachusetts as a means of breaking
away from the concept of single lot zoning.i

Since the Massachusetts statutes make no clear provisions for
cluster zoning unresolved legal problems remain. For example,
what is to be done with open space in the subdivision? The pres-
ent owners may agree to leave the land untouched, but subsequent
new owners may be unwilling to do this altogether, or may disturb
the open land through petitions for variances. Can subdivision ap-
plicants be required, by the community, to deed this open land to

i Letter by William E. Barbour, to Director of Legislative Research Bureau,
October 17, 1967.
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the community? The Supreme Judicial Court, in its Aronson vs.
Sharon decision, has indicated that a town may not use its zoning
to require green belts, but must instead acquire the land by eminent
domain.

If cluster zoning is authorized, should a ceiling be placed on the
maximum acreage of a cluster subdivision? Cluster zoning advo-
cates believe that a good project can be put up within a ten-acre
area. They suggest that a 50-acre limit should be imposed by law,
on the size of such developments, to prevent abuses of the cluster
idea.

Given the legal uncertainties of cluster zoning, developers must
obtain a variance permit from the local board of appeals before
they may proceed with a cluster development. Hence, local plan-
ning officials argue that the use of the cluster approach would be ex-
panded in Massachusetts if planning boards were authorized to
approve cluster subdivisions involving building upon no more than
50% of the land of the subdivision.

State Board of Building and Zoning Appeals

In 1954, the Home Builders Association of Massachusetts peti-
tioned the General Court for a legislative study relative to the
feasibility of establishing a state board to hear appeals from deci-
sions of local planning boards and zoning boards of appeals (House,
No. 1254). Subsequently, the General Court authorized such a
study by a Special Commission on Planning, Zoning and Subdivi-
sion Control (Resolves of 1954, c. 97).

In 1955, the special commission opposed such a procedure as in-
dicated by the following:

. . . The Commission was divided in this matter. The majority felt
that such a board would be unnecessary interference in local government.
The position of the majority is outlined below. . . .

Throughout the hearings and executive sessions of the Commission the
majority was impressed by the following ;—■

Special Commission Study of 1954-55

A. Each community has planning and zoning needs that are peculiar
to its character. A state-wide appeal board would find it most difficult to
review the varied local zoning ordinances, to interpret them in the best
interests of the local community and to decide specific cases.
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B. The establishment of a state board of appeals would tend to weaken
the local appeal boards. Local boards would conceivably pass responsi-
bility upward rather than decide cases which would normally be within
their sphere. Further, the existence of a state board would cause appel-
lants to lose some of their respect for local boards of appeal.

C. The state board would be much busier and have to do considerably
more research than a local board in order to arrive at a decision. The
processing of appeals, therefore, might result in further delays rather
than the speedier adjudication that a local board could provide because
of its understanding of local conditions.

D. Finally, planning and zoning has been recognized as a local issue
through the adoption of enabling legislation. The creation of a state board
of appeals would contradict this long-established policy. It was evident
at the Commission’s hearings that the municipal officials desired to retain
control of and responsibility for these legal means to guide and direct the
growth and development of their communities.

It was for the above reasons that the majority of the Commission did
not favor a state board of appeals in zoning and planning matters.l

I regret that I am compelled to differ with my colleagues on the
Commission on two important conclusions reached by the majority: (1)
their failure to recommend the establishment of a state board of appeals
and, (2) their recommendation to eliminate the present exemption of in-
dustrial land from the subdivision control law.

I am firmly convinced from my own experience as a land developer and
a home builder and from the experience of others in these fields that a
state board of appeals is necessary and desirable to correct what in my
opinion are widespread abuses by local boards and officers. Resort to the
courts is often expensive and the resultant delay is costly to a builder.
For this reason a builder may be inclined to abandon a project in the
face of manifest hostility with the result that homes for our citizens may
not be built.

I firmly believe that some local boards are dedicated to the discourage-
ment of the building of any substantial number of homes for persons of
modest incomes and impose one obstacle after another. The extent of
this practice is, I believe, not fully realized by the public. Had
home builders and developers had sufficient time and opportunity to inform
the public and local boards and officials of the actions of various boards,
I feel that there would have been little, if any, opposition to the pro-
posal.

It is my firm conviction that the mere existence of a state board of ap-
peals would go far toward preventing arrogant, arbitrary or autocratic
attitudes by local boards and officials and would also by its decision es-

A minority member of the commission argued that such a state
board was necessary:

1 Massachusetts Special Commission on Planning, Zoning and Subdivision Con-
trol, Report, House, No. 2480 of 1955, 27 pp., at pp. 6-7.
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tablish a pattern for intelligent, co-operative solutions of problems that are
of importance not only to local governments but to the citizens who seek
homes for their families. It could have a salutary effect on the all too pre-
valent opinion that some of our municipalities have erected an Iron cur-
tain against any new and substantial home ownership by moderate income
families.

Without repeating the arguments of the proponents of the establish-
ment of such a board, set forth elsewhere in this report, I can beat dem-
onstrate what occurs in some cases by reciting an actual experience.

In August of 1954, I submitted a subdivision plan for preliminary approval
to a planning board in this state and since then I have resubmitted it
twice with various suggested changes. After all this time the planning
board has now taken the position that it will require an unlimited amount
of time for future study of the entire neighborhood before it would ad-
vise me to submit the final plan. The board admits that a year or more
might be involved. In my opinion many obstacles have been interposed to
discourage proceeding with the plan.

The issue raised by the proposal for a state board of appeals will have
to be faced if residential building is not to be unduly impeded and people
thereby deprived of the right of home ownership. While municipal plan-
ning is desirable within certain limitations, I feel that the laws relating to
it were not intended to be and should not be a means whereby com-
munities can for selfish reasons discriminate in favor of present home
owners against those who seek the same right.i

In its questionnaire to local planning agencies and selectmen, the
Legislative Research Bureau asked each local agency what its
views were re the establishment of a state board of appeals with
authority to review and approve local zoning regulations and to
apply uniform state standards thereto.

Five communities responded favorably to the idea, but with res-
ervations to the effect that the state board’s powers should be
general rather than specific, and carefully circumscribed. Out-
right opposition was recorded by 91 communities, whose views
more or less parallelled those expressed by the majority members
of the Special Commission on Planning, Zoning and Subdivision
Control. And nine communities left the question unanswered.

Several years later, the Home Builders Association was again
unsuccessful in its attempts to win passage of legislation creating
a state board of appeals (House, No. 1375 of 1960).

Views of Local Officials

1 Ibid., pp. 7-8.
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In their conversations with the Research Bureau staff, spokes-
men of the Massachusetts Federation of Planning Boards urged
strengthening of the local boards of appeal as a more feasible step
than creation of a state appeals board. In their judgment, con-
sideration should be given to establishing some minimum qualifica-
tions governing the appointment of members of local appeals
boards, in order to improve the quality of decision making by those
boards.

Federation officials suggest that each local appeals board should
include (a) attorney members who can guide their board along
sound legal lines, (b) members with a civil engineering background
who can cope with technical engineering aspects of matters ap-
pealed to their board, and (c) lay members.

Proponents of such membership qualifications assert that an
appeals board lacking qualified members can undermine the care-
fully developed zoning and building regulations of a city or town
by granting hardship and other variances too liberally in contra-
vention of accepted legal and planning principles. In addition, ap-
peals board decisions rendered without due regard to legal re-
quirements can prove costly to property owners and to the com-
munity in the ensuing litigation.

Local Boards of Appeal
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.4 New Approach to Land Use and Environmental Design for Massachusetts

By Sanford A. Kaplan, President, Home Builders Association
of Greater Boston

September, 1967

Our Association is composed of men whose business it is to provide housing
for the people of our Commonwealth. As such, we are in daily contact with
people looking for housing, both rental and for sale. We have, over the years,
developed a feeling for the needs and desires of the people whom we serve.

We have watched helplessly as costs, land use, restrictive zoning and ar-
bitrary code enforcement have been used by municipalities to prevent them-
selves from being inundated by population growth. These factors have in-
creased costs, and made it increasingly difficult to efficiently operate a building
business, thereby reducing competition and further increasing costs of home
ownership and rental.

On the other hand, as private building has gradually been forced out of
the lower and moderate home market, government, at all levels, has attempted
to step into the breach to house these elements. The result has been less than
satisfactory in terms of the costs to produce this housing, the environment for
living it has created, the small actual quantity of housing produced, and the
cost to the taxpayer. The result is that the taxpayer, who sought to avoid
the direct costs of growth and housing the lower economic groups of our
population, has ended up with greater indirect costs of publicly supported
interest rebates, lack of real estate taxes from these people, and, in addition,
severe social unrest.

With all this in mind, the Home Builders Association of Greater Boston
has formulated an approach to solution of some of these problems by harness-
ing our great productive capacity and unleashing the great forces of private,
free enterprise and individual self-interest.

Our basic precepts are:
1. THAT our basic problem is a marketing problem (rather than a

social problem) that of satisfying a vast demand for more and
better housing at all price and rent ranges.

2. THAT, however imperfect, private, free enterprise, given more free-
dom to perform and the tools with which to do so, will be more
responsive and can better satisfy the needs of our people than can
government.

3. THAT competition magnifies success and abhors failure.
4. THAT individual self-interest and economic advantages of private

home ownership of new and existing housing, both within and out-

APPENDIX A

LAND USE POLICY PROPOSAL BY HOME BUILDERS ASSOCIATION
OF GREATER BOSTON
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side the ghetto, can do more to solve social problems than any or all
of the myriad welfare programs.

5. THAT our present trend in the use of land is destroying the very
environment which we hope to preserve.

6. THAT the cities and towns are powerless at present to stem the tide
of destructive competition in raising the barriers to growth.

7. THAT despite the barriers to growth, growth is occuring at a cost that
far exceeds what it might be without these barriers.
We present herewith an approach to a comprehensive solution to

these problems through legislative reform. While making no excuse for
lack of depth in this outline solution, we recognize that many suggestions
are far ranging and require study by all parties. However, to wait for
the last study and the final research and survey can only lead to inaction.
We suggest a little risk taking, and working out problems as they arise
through our legislative process.

A. Statement of Purposes

1. To provide the maximum possible choice for all citizens of the Com-
monwealth, both present and future, an environment for living, learn-
ing, working and recreation.

2. To provide the maximum possible conditions of health physical,
emotional and sociological.

3. To provide economically for the orderly growth and development of
our cities and towns of the Commonwealth as our population grows.

4. To provide an attractive, optimistic environment for all our citizens’
activities.

5. To protect and preserve the individual character of our cities and
towns and their unique democratic processes.

6. To conserve and protect the natural beauty of our land, and pre-
serve our natural resources for the proper use and enjoyment of
present and future generations.

7. To preserve and protect our great human resources and provide the
climate for maximum self-expression and attainment of personal goals.

8. To foster individual initiative and motivate self-interest toward posi-
tive social, cultural and economic goals.

9. To encourage the private sector of the economy to meet challenges
of growth.

10. To encourage individual free enterprise and small businesses to parti-
cipate in solutions to social, economic and cultural problems of the
20th century.

B. Implementing Purposes
1. Development of new land use concepts within the Commonwealth,

including:
(a) Planned unit development
(b) Walk-to-work communities
(c) Open space concepts
(d) Density zoning concepts
(e) Zoning as an instrument of private urban renewal.
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2. Legislation to require equalizing burdens of population growth on all
communities in the path of growth.

3. Legislation to require all communities to plan for accommodating
all economic segments of our population.

4. Legislation to remove impediments to “natural” growth along eco-
nomic, social and cultural lines.

5. Limitations to over-development and tax-oriented zoning.
6. Legislation to assess property at full and fair current economic value,

(a) Assessment in accordance with zoning on land and property
rather than present use.

7. Legislation to require “honest” master planning in cities and towns
to provide for orderly growth and development.

8. Legislation to require master planning and construction of municipal
water works and sewage disposal facilities. Funding by revenue
bonds or reimbursement by State and/or federal government.

9. Regional planning for trash and garbage disposal. Funding by revenue
bonds or reimbursement. Alternative encourage private domestic
incineration.

C. Specific Land Use Suggestions
1. Determine models of ultimate density and land use distribution that

can be reasonably expected of a city or town, based on 25-year and
50-year population projections, while still retaining the essence of its
character.

2. Require that each city or town master plan toward this ultimate
density and land use distribution.

3. Require that each city or town have a “land inventory” of 10% of its
ultimate density and land use distribution presently zoned for these
uses.

4. Require that marginal land may not be included in the master plans or
in the percentages available.

5. Develop a master green belt or finger concept around metropolitan
areas and require that cities and towns incorporate these green belt
areas in their master plans, zoning at the lowest density residential
use. Acquire green belt areas by purchase or eminent domain taking
as funds allow.

6. Require that all housing types be represented in the master plan
as follows:
(Percent of Land Area):

(a) High Rise Densities at 50 units/acre May use marginal
land or part B, C, D, E

(b) Garden Apt. Densities at 25 units/acre 10%
(c) Town Houses Densities at 12 units/acre 15%
(d) 2-4 Family Densities at 8 units/acre 25%
(e) Single Family Houses at 4 units/acre 50%
(f) Shopping Area
(g) Office Area
(h) Light Industrial
(i) Heavy Industrial May use marginal land or part B, C, D, E
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0a) May not be less than 2% of town land area in town
(f) May not be less than 2% of town land area in town
(g) May not be less than 1% of town land area in town
(h) May not be less than 3% of town land area in town
(i) Optional with town?

Develop code and zoning changes to encourage private building for
low and moderate income families and elderly housing. Require in-
clusion of these elements in master plan.

8. All public, low income and moderate income housing to be condo-
minium basis to foster individual initiative, home ownership, pride of
ownership, security through equity, and income tax benefit.

9. State purchase land for public, low and moderate income housing
through revenue bonds. Condominium housing built on 99-year lease
land.

10. All present public housing converted to condominum as above.

D. Transportation
1. Legislation to require state acquisition of all abandoned railroad

rights of way for net scrap value of tracks.
2. Plan integrated mass and highway transportation rings and radials on

the basis of 40-year population projections.
3. Project density zoning based on transportationplanning.

E. Environment
1. Legislation to establish environmental pollution standards and make

willful violation a criminal offense.
2. State acquisition of marginal wet land through fee purchase or

eminent domain taking.
3. State land acquisition department to acquire any land by gift. Stand-

ing offer for any marginal land to be acquired for a nominal fee not
to exceed $2O per acre.

F. Information and Research Needed
1. Present land use by city and town and total.
2. Present housing inventory by city and town and total.
3. Present lot size distribution by city and town and total.
4. Present inventory of buildable land by city and town and total

(a) Vacant land (land in excess of minimum lot sizes).

(b) Marginal land, swamp land, excessive ledge, extreme slope.
5. Present zoning by city and town and total.
6. Present population density by city and town and total
7. Complete recodification of all legislation pertaining to zoning, sub-

division of land, land use, housing, development, etc.
8. Social, cultural and economic impact of zoning changes made by

individual cities and towns.


