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REPORT OF THE COMMITTEE ON THE JUDICIARY
RELATIVE TO THE PROTECTION OF CONSERVA-

TION AND PRESERVATION RESTRICTIONS,
AND OTHER MATTERS.

To the Honorable Senate and House of Representatives:

GENTLEMEN: The committee on the Judiciary, authorized
by an Order adopted by the Senate on June 19, 1968 and by the
House of Representatives on June 28, 1968 see Senate, No.
1092 to sit during the recess of the General Court to study the
subject matter of current Senate document numbered 1051, rela-
tive to protecting conservation and preservation restrictions held
or approved by appropriate public authority, providing for public
restriction tract indexes at registries of deeds, and clarifying cer-
tain statutory provisions relating to restrictions, submits herewith
is report.

The purpose of this act is to clarify property law as it pertains
to restrictions held for public purposes and to provide a practical
system by which these interests can be found by conveyancers.
The act quiets title and insures that the public rights in land are
protected. This legislation is necessary because neither the com-
mon law nor the 1961 Obselete Restrictions Act recognized the
particular problems presented in the case when a restriction is
held for the benefit of the public. This act does not give any pub-
lic agency any additional authority to acquire land and it does
not diminish the power of any public agency to acquire and use
land for public purposes.

The commission has consulted with the principal draftsman of
the act, a local property lawyer of national reputation, and with
many interested groups, including representatives of the savings
bank and savings and loan industry, who recognize the benefits
in clarifying this area of the law. This bill has the support of the



Massachusetts Conveyancers Association, the Abstract Club, the
Massachusetts Historical Commission, and other groups, both
public and private, which have responsibilities for historic preser-
vation or natural resource conservation. It has the significant sup-
port of the Judicial Council which, in its 1966 report, made an
exhaustive study of the shbject.

The Commission recommends that Senate, No. 1051 be adopted,
with two amendments: in section 2, by striking out in line 17,
the word “the”, where it first appears, and inserting in place
thereof the words “such conservation, preservation or other”; in
section 4, by striking out in line 130, the word “or”, where it first
appears, and by inserting in place thereof the word “of”. [See
draft attached.]

Respectfully submitted.

MEMBERS OF THE COMMITTEE
ON THE JUDICIARY, AS THE
COMMISSION

Sen. JosephD. Ward
Sen. William X. Wall
Sen. Philibert L. Pellegrini

Sen. Stephen C. Davenport

Sen. Andrea F. Nuciforo
Sen. William I. Randall
Rep. Cornelius F. Kiernan
Rep. Jack H. Backman
Rep. Andre R. Sigourney
Rep. George T. Contalonis
Rep. Lloyd E. Conn
Rep. Alfred R. Shrigley
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In the Year One Thousand Nine Hundred and Sixty-Eight.

An Act protecting conservation and preservation restric-
tions HELD OR APPROVED BY APPROPRIATE PUBLIC AUTHORITY, PRO-
VIDING FOR PUBLIC RESTRICTION TRACT INDEXES AT REGISTRIES OF
DEEDS, AND CLARIFYING CERTAIN STATUTORY PROVISIONS RELATING
TO RESTRICTIONS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 23 of Chapter 184 of the General Laws
2 is hereby amended by adding at the end of the last sentence
3 thereof; “, or which have the benefit of section thirty-one.”

1 Section 2. Section 26 of Chapter 184 o fthe General Laws
2 is hereby amended by substituting for the first paragraph
3 and the first line of the second paragraph thereof the follow-
-4 ing: “All restrictions on the use of land or construction
5 thereon which run with the land subject thereto and are im-
-6 posed by covenant, agreement, or otherwise, whether or not
7 stated in the form of a condition, in any deed, will or other
8 instrument executed by or on behalf of the owner of the land
9 or in any order of taking shall be subject to this section and

10 sections twenty-seven through thirty, except (a) restrictions
11 in leases, mortgages and cither security instruments, (b) re-
-12 striotions in orders of taking by the commonwealth or a
13 political subdivision or public instrumentality thereof made
14 before January 1, 1969, (c) conservation and preservation
15 restrictions having the benefit of section thirty-one, and other
16 restrictions held by any governmental body, if the instrument
17 imposing such conservation, preservation or other restriction
18 is duly recorded and indexed in the grantor index in the
19 registry of deeds, or registered in the registry district of the
20 land Court, for the county or district where the land lies so
21 as to affect its title, and describes the land by metes and
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22 bounds or by reference to a recorded or registered plan show-
-23 ing its boundaries, and if affecting land not registered is also
24 indexed in a public restriction tract index maintained pur-
-25 suant to section thirty-three, or if not so indexed, there has
26 been no failure to file a notice of restriction as therein pro-
-27 vided. Governmental body as referred to in this section and
28 and section's thirty-one and thirty-three means the United
29 States or the Commonwealth or any of its departments, divi-
-30 sions, commissibns, boards, agencies and political subdivisions
31 or any public authority or instrumentality thereof.
32 For the purposes of this section and sections twenty-seven
33 through thirty:”

1 Section 3. Section 27 of Chapter 184 of the General Laws
2 is hereby amended by adding at the end of clause (a) (1)
3 thereof, before the Word “or”, the words “or is entitled to
4 such benefit as a successor to such a party,”.

1 Section 4. Chapter 184 of the General Laws is hereby
2 amended by adding at the end thereof the following three
3 sections:
4 Section 31. No conservation restriction, as defined in sec-
-5 ti'on thirty-two, held by any governmental body or by a
6 charitable corporation or trust Whose purposes include con-
-7 servation of land of water areas or of a particular such area,
8 and no preservation restriction, as defined in section thirty-
-9 two, held by any governmental body or by a charitable cor-

-10 poration or ti’ust whose purposes include preservation of
11 buildings or sites of historical significance or of a particular
12 such building or site, shall be unenforceable on account of lack
13 of privity of estate or contract or lack of benefit to particular
14 land or on account of the benefit being assignable or being
15 assigned to any other governmental body or to any charitable
16 corporation or trust with like purposes, provided (a) in case
17 of a restriction held by a city or town Or a commission, au-
-18 thority, or other instrumentality thereof it is approved by
19 the commissioner of natural resources if a conservation re-
-20 striction or the Massachusetts historical commission if a pres-
-21 ervation restriction, and (b) in Case of a restriction held by
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22 a charitable corporation or trust it is approved by the mayor
23 and council or aldermen of the city, or the selectmen or town
24 meeting of the town, in which the land is situated, and by
25 the commissioner of natural resources if a conservation re-
-26 striction and the Massachusetts historical commission if a
27 preservation restriction.
28 Such conservation and preservation restrictions are in-
-29 terests in land and may be acquired by any governmental
30 body or such charitable corporation or trust which has power
31 to acquire interests in land, in the same manner as it may
32 acquire other interests in land. Such a restriction may be
33 enforced by injunction Or proceeding in equity, and shall en-
-34 title representatives of the holder of it to enter the land in a
35 reasonable manner and at reasonable times to assuer com-
-36 pliance. Such a restriction may be released in whole or in
37 part by the holder for such consideration, if any, as the
38 holder may determine, in the same manner as the holder may
39 dispose of land or other interests in land, but only after a
40 public hearing upon reasonable public notice, by the govern-
-41 mental body holding the restriction or if held by a charitable
42 corporation or trust, by the city council or aldermen and
43 mayor of the city or the selectmen of the town, whose ap-
-44 proval shall be required, and in case of a restriction requiring
45 approval by the commissioner of natural resources or the
46 Massachusetts historical commission, only with like approval
47 of the release.
48 Approvals of restrictions and releases shall be evidenced by
49 certificates of the commissioner of natural resources or the
50 chairman or clerk or secretary of the commission, council,
51 aldermen or selectmen, duly recorded or registered.
52 In determining whether the restriction or its continuance
53 is in the public interest, the governmental body acquiring, re-
-54 leasing or approving shall take into consideration the public
55 interest in such conservation or preservation, and any na-
-56 tional, state, regional and local program in furtherance there-
-57 of, and also any public state, regional or local comprehensive
58 land use or development plan affecting the land, and any known
59 proposal by a governmental body for use of the land.
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60 This section shall not be construed to imply that any re-
-61 striction, easement, covenant or Condition which does not
62 have the benefit of this section shall, on account of any pro-
-63 Vision hereof, be unenforceable. Nothing in this section or
64 sections thirty-two and thirty-three shall diminish the powers
65 granted by any general or special law to acquire by purchase,
66 giift, eminent domain or otherwise and to use land for public
67 purposes.
68 Section 32. A conservation restriction means a right,
69 whether or not stated in the form of a restriction, easement,
70 covenant or condition, in any deed, will or other instrument
71 executed by or on behalf of the owner of the land or in any
72 order of taking, appropriate to retaining land or water areas
73 predominantly in their natural, scenic or open condition or
74 in agricultural, farming or forest use, to forbid or limit any
75 or all (a) construction or placing of buildings, roads, signs,
76 billboards or other advertising, utilities or other structures
77 on or above the ground, (b) dumping or placing of soil or
78 other substance or material as landfill, or dumping Or placing
79 of trash, waste or unsightly or offensive materials, (c) re-
-80 moval or destruction of trees, shrubs or other vegetations, (d)
81 excavation, dredging or removal of loam, peat, gravel, soil,
82 rock or other mineral substance in such manner aS to affect
83 the surface, (e) surface use except for agricultural, farming,
84 forest or outdoor recreational purposes or purposes permitting
85 the land or water area to remain predominantly in its natural
86 condition, (f) activities detrimental to drainage, flood control,
87 water conservation, erosion control or soil conservation, or (g)
88 other acts or uses detrimental to such retention of land or
89 water areas.
90 A preservation restriction means a right, whether or not
91 stated in the form of a restriction, easement, convenant or
92 condition, in any deed, will or other instrument executed by
93 or on behalf of the owner of the land or in any order of
94 taking, appropriate to preservation of a structure or site his-
-95 torically significant for its architecture, archeology, or as-
-96 sedations, to forbid or limit any or all (a) alterations in
97 exterior or interior features of the structure, (b) changes in
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98 appearance or condition of the site, (c) uses not historically
99 appropriate, or (d) other acts or uses detrimental to appropri-

-100 ate preservation of the structure or site.
101 Section 33. Any city or town may file with the register of
102 deeds for the county or district in which it is situated a map
103 or set of maps of the city or town, to be known as the public
104 restriction tract index, on which may be indexed conservation
105 and preservation restrictions and restrictions held by any gov-
-106 ernmental body. Such indexing shall indicate sufficiently for
107 identification (a) the land subject to the restriction, (b) the
108 name of the holder of the restriction, and (c) the place of
109 record in the public records of the instrument imposing the
110 restriction. Maps used by assessors to idenity parcels taxed,
111 and approximate boundaries without distances, shall be suf-
-112 ficient, and where maps by parcels are not available, addition
113 to other maps of approximate boundaries of restricted land
114 shall be sufficient. If the names of the holders and the in-
-115 strument references cannot be conveniently shown directly
116 on the maps, they may be indicated by appropriate reference
117 to accompanying lists. Such maps may also indicate similarly,
118 so far as practicable, (a) any order or license issued by a
119 governmental body entitled to be recorded or registered, (b)
120 the approximate boundaries of any historic or architectural
121 control district established under chapter forty-C or any
122 special act, ordinance or by-law where a certificate of ap-
-123 pi’opriateness may be required for exterior changes, (c) any
124 landmark certified by the Massachusetts historical commis-
-125 sion pursuant to section twenty-seven of chapter nine, (d)
126 any other land which any governmental body may own in
127 fee, or in which it may hold any other interest, and (e) such
128 additional data as the filing governmental body may deem
129 appropriate.

130 Whenever any instrument of acquisition of a restriction or
131 order or other appropriate evidence entitled to be indexed in
132 a public restriction tract index is submitted for such indexing,
133 the register shall make, or require the holder of the right to
134 enforce the restriction or order or interest to make, appropri-
-135 ate additions to the tract index, and such addition shall, as
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136 to any restriction or order or other appropriate evidence pre-
-137 viously recorded entitled to be indexed, be likewise made on
138 request of the hblder of the right to enforce it.
139 The maps shall be in such form that they can be readily
140 added to, changed and reproduced, and shall be a public rec-
-141 ord, appropriately available for public inspection. If any gov-
-142 ernmental body, other than a city or town in which the land
143 affected lies, holds a right to enforce a restriction or order
144 or an interest entitled to be indexed in a public restriction
145 tract index for any city or town which has not filed such an
146 index, or if the commissioner of natural resources or the
147 Massachusetts historical commission approves a conservation
148 or preservation restriction held by a charitable corporation
149 or trust so entitled, and the City or town does not within one
150 year after written request to the mayor or selectmen file a
151 sufficien map or set of maps for the purpose, the holding
152 governmental body or approving Commissioner or commission
153 may do so.
154 The registers of deeds, or a majority of them, may, from
155 time to time with the approval of the attorney general, make
156 and amend rules and regulations for administration of pub-
-157 lie restriction tract indexes, and the provisions of section
158 thirteen-A of chapter thirty-six shall not apply thereto. New
159 tract indexes may be filed from time to time upon compliance
160 with such rules and regulations as may be necessary to assure
161 against omission of prior additions and references still
162 effective.
163 Except in the case of a restriction noted on the certificate
164 of title of registered land subject thereto, no conservation or
165 preservation restriction which has the benefit of section
166 thirty-one and is not so indexed in the public restriction tract
167 index shall be enforceable after thirty years from the re-
-168 cording of the instrument imposing it unless before the ex-
-169 piration of such thirty years there is similarly recorded a
170 notice of conservation or preservation restriction identifying
171 the instrument and its place of record in the public records
172 and naming one or more of the owners of record of each
173 parcel of land to be affected by the notice, nor enforceable



1968.] SENATE —No. 1205. 11

1

174 after twenty years from the recording of any such notice
175 unless before the expiration of twenty years another such
176 notice is so recorded, and in each case the notice is indexed
177 in the grantor index under the owner or owners named. Such
178 notices may be given by any official of a governmental body
179 holding the restriction, by the commissioner of natural re-

-180 sources in case of a restriction approved by him, by the chair-
-181 man or acting chairman of the Massachusetts historical corn-
-182 mission in case of a restriction approved by it, or by any
183 official of any charitable corporation or trust holding the
184 restriction or whose purposes include in case of a conserva-
-185 tion restriction, the conservation of land or water areas, or in
186 case of a preservation restriction, the preservation of buildings
187 or sites of historical significance.

1 Section 5. Any restriction subject to sections twenty-six
2 to thirty of chapter one hundred eighty-four on the effective
3 date of this act which would not have been so subject had
4 this act been sooner in effect, shall have the same force as
5 though never subject to said sections twenty-six to thirty.
6 The time for filing a notice of restriction with respect to any
7 restriction existing at the effective date of this act and not
8 theretofore required to be filed shall not expire sooner than
9 one yearafter said effective date.












