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By Mr. Flaherty of Cambridge, petition of Charles F. Flaherty, Jr.,
and Chester G. Atkins for legislation to clarify the conflict of interest
law and the availability of public records. The Judiciary.

in the Year One Thousand Nine Hundred and Seventy-Three.
«

An Act to clarify the conflict of interest law and the
AVAILABILITY OF PUBLIC RECORDS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. The General Court hereby finds and declares
2 that it is a fundamental right of a citizen to know what his
3 government is doing and thus, to have free and open access to
4 most of the official papers and records of his government. It is,
5 therefore, the purpose of this act to clarify, and to provide
6 effective remedies for, this right. This act shall be given a liberal
7 construction to the end that this purpose may be served.

1 SECTION 2. The twenty-sixth paragraph of section 7 of
2 chapter 4 of the General Laws, as most recently amended by
3 section 2 of chapter 831 of the acts of 1969, is hereby amended
4 by striking out said paragraph and adding in place thereof the
5 following: *

6 Twenty-sixth, “Public records” shall mean all books, papers,
7 maps, photographs, or other documentary materials, regardless of
8 physicial form or characteristics, made or received by any officer
9 or employee of any agency, executive office, department, board,

10 commission, bureau, division or authority of the Commonwealth,
11 or of any political subdivision thereof, or of any authority
12 established by the General Court to serve a public purpose, unless
13 such books, papers, maps, photographs, or other documentary
14 materials fall within the following exemptions in that they are:
15 (a) specifically exempted from disclosure by statute;
16 (b) related soley to internal personnel rules and practices of
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17 the government unit, provided however, that such records shall
be withheld only to the extent that proper performance of
necessary governmental functions requires such withholding;
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(c) personnel and medical files and similar information, the
disclosure of which would constitute a clearly unwarranted
invasion of personal privacy;
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(d) inter-agency or intra-agency memoranda or letters relating
to policy positions being developed by the agency; but this
subparagraph shall not apply to reasonably completed factua*
studies or reports on which the development of such policy
positions may be based.
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(e) investigatory materials secretly compiled by the police or
the office of the attorney general or a district attorney for
criminal law enforcement purposes only, the disclosure of which
would probably so prejudice the possibility of effective criminal
prosecution that such disclosure would not be in the public
interest.
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34 (0 trade secrets or commercial or financial information

voluntarily provided to an agency for use in developing govern-
mental policy and upon a promise of confidentiality; but this
subparagraph shall not apply to information submitted as
required by law or as a condition of receiving a governmental
contract or other benefit.
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Any person denied access to public records may pursue the
remedy provided for in section ten of chapter sixty-six.
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SECTION 3. Section 178 of chapter 66 of the General Laws,
as most recently amended by chapter 778 of the acts of 1970, is
hereby repealed.
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SECTION, 4. The sixty-fifth paragraph of section 34 of
chapter 262, as added by section 1 of chapter 550 of the acts of
1948, is hereby repealed.
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SECTION 5. Section 10 of chapter 66 of the General Laws,
as most recently amended by section 5 of chapter 550 of the acts
of 1948, is hereby amended by striking out said section and
inserting in place thereof the following: -

1
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Section 10. (a) Every person having custody of any public
records, as defined in paragraph twenty-six of section seven of

5
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7 chapter four, shall, at reasonable times, permit them to be
inspected and examined by any person, under his supervision,
and shall furnish copies thereof on payment of a fee as hereafter
specified. Every person for whom a search of public records is
made shall, at the direction of the person having custody of such
records, pay the actual expense of such search. The fee for a
copy of a public record shall be at the rate of ten cents per page,
except (1) where otherwise specially provided by statute or (2)
where the custodian has certified in writing to the state secretary,
and the state secretary has approved in writing, a higher rate
which is commercially reasonable.
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17
18 (b) Upon refusal or failure of any custodian of public records

to produce such records in accordance with subsection (a) within
twenty days of a party’s serving a written demand for such upon
him by delivery to his office or by mailing to him by registered
mail, return receipt requested, the party seeking access to the
records may petition for a writ of mandamus in the superior
court in the county having jurisdiction over the custodian.
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25 (c) In any court proceeding pursuant to subsection (b) there

shall be a presumption that the record sought is public. The
burden shall be upon the custodian to prove with specificity the
exemption which applies.
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SECTION 6. Section 4of chapter 66 of the General Laws, as
most recently amended by chapter 310 of the acts of 1950, is
hereby further amended by deleting the last sentence thereof.

1
2

SECTION 7. Chapter 268 A is amended by inserting the
following before (m); “L-l “public official”, any state that
public office is a public trust and any effort to realize personal
financial gain unless otherwise provided for by law through
official conduct is a violation of that trust.”

3
4
5

1 SECTION 8. Chapter 268 A Section 1 is amended by insert-
-2 ing the following before (m): “L-l ‘public official’, any state,
3 county or municipal employee.”

1 SECTION 9. Chapter 268 A is amended by adding a new
2 section 3A:



HOUSE-No. 4158 [January4

>

3 Section 3A. “No person not a member of public official’s
immediate family shall offer or give to such public official
directly or indirectly, and no public official shall solicit or
receive, any token of appreciation or gift valued in excess of $5O,
including a favor or service, from any person not a member of his
immediate family, or any such token of appreciation or gift
which will cause the total value of such tokens of appreciation
and gifts received by the public official from the same such
person during any single calendar year to exceed $5O. Campaign
contributions are not considered to be such tokens of apprecia-
tion or gifts.

4
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1 SECTION 10. Chapter 268 A is amended by adding a new
section 3B;2

3 Section 38. An elected official, who has a financial interest
directly or indirectly, in a contract made by a county or
municipal agency in which said agency is an interested party, of
which interest he has knowledge or has reason to know, shall be
punished by a fine of not more than three thousand dollars or by
imprisonment for not more than two years, or both.

4
5
6
7
8
9 This section shall not apply if such contract has been awarded

through a process of public notice and competitive bidding.10

2 inserting at the end of the first paragraph: (a) No elected
3 official and no business with which an elected official is
4 associated shall represent a client before any state regulatory
5 department or agency for a fee, and (b) striking out the fifth
6 paragraph beginning with the words; “A member of the general
7 court...”
8
9 SECTION 12. Chapter 268A, Section 6is amended by - (a)

10 striking out the words “a particular matter” in the first sentence
11 and replacing them by “an official act”.
12 (b) Chapter 268A, Section 6is amended by striking out the
13 second paragraph and substituting the following new
14 paragraph:
15 “It shall not be a violation of this section (1) if the employee
16 other than an elected official advises the state official responsible
17 for appointment to his position of the nature and circumstances

1 SECTION 11. Chapter 268A, Section 4 is amended by
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18 of the official act and makes full public disclosure of such
19 financial interest, and receives in advance a written public
20 determination made by that official that the interest is not so
21 substantial as to be deemed likely to affect the integrity of the
22 services which the commonwealth may expect from the
23 employee, or (2) if by general rule of regulation approved by the
24 attorney general, the financial interests of an employee other
25 than an elected official has been exempted from the require-
-26 ments of clause (1) hereof as being too remote or too

*27 inconsequential to affect the integrity of the state employees’
28 services or (3) if the interest of a public official in his grade salary
29 or other matters arises solely from his public employment or (4)
30 the interest of a public employee arises solely from his being a
31 member of the general public or any significant segment of the
32 general public.

1 SECTION 13. Chapter 268 A is amended by adding a new
2 section 25 as follows:
3 Section 25. “The superior court shall have jurisdiction to
4 issue an order requiring the attorney general to enforce the
5 provisions of this act upon application by any citizen of this
6 commonwealth.
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