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(Chapter 97 of the Resolves 1969)

CHAPTER 97 RESOLVE PROVIDING FOR AN INVESTIGATION A 'o
STUDY BY A SPECIAL COMMISSION RELATIVE TO ESTABLISHING
A COLLECTIVE BARGAINING COMMISSION.

Resolved, That a special commission, to consist of three
members of the senate, five members of the house of representa-
tives, and seven persons to be appointed by the governor, is hereby
established for the purpose of making an investigation and study of
the subject matter of current senate document numbered 1004,
establishing a collective bargaining commission within the depart-
ment of administration and finance; and of current house
documents numbered 3356, establishing a collective bargaining
commission within the executive office of administration and
finance; and 3811, establishing a collective bargaining commission
within the department of labor and industries.

Approved August 24, 1969.

Revived and continued (Chapter 3 of the Resolves of 1970)
Authorized to report from time-to-time, (Chapter 8 of the Resolves of 1970)
Revived and continued (Chapter 1 of the Resolves of 1971)
Scope of study increased (Chapter 24 of the Resolves of 1971)
Revived and continued (Chapter 1 of the Resolves of 1972)
Revived and continued (Chapter 5 of the Resolves of 1973)

®f)e Commontocaltl) of JHasteadjusiettS

RESOLVE AUTHORIZING STUDY
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)c Commontoealtt) of iWasteacljufieUs;

To His Excellency, Governor Francis W. Sargent, and the Honorable Senate
and House of Representatives:

The subject matter of this, the Fifth Interim Report of
“Collective Bargaining Commission”, is not one on which una-
nimity of opinion is likely to develop on any great number of
the issues involved. There is general agreement, however, on the
pressing need for the establishment of a new agency with clearly
defined duties and broad responsibility to assure compliance
with the collective bargaining statutes and to promote harmo-
nious and cooperative relationships between government and its
employees.

Appendix A of this Report proposes such an agency, struc-
tured to provide fairness and impartiality in its dealings with
both labor and management.

When the scope of this Commission’s study was increased to
include county, city and town employees as well as State em-
ployees, with an implied mandate that all be brought under a
single comprehensive statute, the dimensions and the com-
plexities of our task were multiplied.

The Commission staged public hearings throughout the Com-
monwealth; it held numerous consultations with members of the
Governor’s Labor/Management Advisory Council and with many
others representing labor and management alike; it drew upon
the varied and considerable expertise within its own number; it
retained the best of existing Massachusetts statutes and
borrowed from the best of all the other states. In these wayr
and by hard work, the Commission has produced
legislation which must indeed compare favorably with any in the
nation.

Among the notable features of that legislation are these:
(1) It puts all public employees - State, county, city and

town —on an equal footing in regard to their collective
bargaining rights and procedures.

LETTER OF TRANSMITTAL
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(2) It affirms that sovereignty of the legislative appropriating
bodies to have the final determination on appropriations.

(3) It encourages and pressures all parties to negotiate in
good faith and to reach agreements with a responsible regard for
fiscal timing.

(4) It provides impasse procedures designed to move the
parties persistently toward settlement, with full protection at all
times for the public health, welfare, and safety.

(5) It takes into account the realities of strikes and work
actions by public employees and deals with them as a fact of
life, which they are.

Rising concern over the militancy and conflict affecting labor
relations in the public sector moved the Legislature to establish
this Commission in November, 1969 and to extend the scope of
its study and examination in 1971. The wisdom of this policy of
preparedness is borne out by news reports of widespread unrest
and friction in public employment across the country, with no
unit of government immune to their occurrence.

Because of the foresight of the Legislature and the dedicated
and conscientious work of the members of this Commission,
Massachusetts can stand ready to meet the challenges of today’s
developing conditions through the adoption of the statutes
proposed in this Fifth Interim Report.

Respectfully submitted.
GEORGE G. MENDONCA,

Chairman
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The Employment Relations Commission
*

New Agency .. . Appendix A of this Report proposes the
creation of a new Commission of three members representative
of the public, appointed by the Governor, having clearly defined
duties and broad responsibility to assure compliance with the
collective bargaining statutes and to promote harmonious and
co-operative relationships between government and its
employees. The new Commission replaces the existing Labor
Relations Commission and Board of Conciliation, which now
share responsibility in this area, and will also administer Chapter
150 A (the private sector bargaining law).

Collective Bargaining for Public Employees

Rights of Employees .
.

. This proposed statute grants all public
employees, state, county and municipal, equal rights to bargain
collectively through representatives of their own choosing with
respect to wages, hours, and other terms and conditions of
employment.
Bargaining Units .

. . The Employment Relations Commission is
authorized to determine appropriate bargaining units, giving due
regard to such criteria as community of interest, efficiency of
operations, and safeguarding effective representation. No bar-
gaining unit shall include both professional and non-profession;^
employees unless a majority of such professional employees
votes for inclusion in such unit.

No elected or appointed official, member of any board or
commission, representative of a public employer, or any other
managerial or confidential employee shall be included in an
appropriate bargaining unit.

This section does not deny bargaining rights to supervisory
employees who are not at the managerial level.

®f)e CommontocalH) of JHaggadjugcttS

SUMMARY OF PROPOSED PUBLIC EMPLOYEE
BARGAINING LAW
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Recognition, Certification, Decertification . . . The Commission is
authorized to direct an election by secret ballot to determine
the exclusive representative whenever:

1. One or more employee organizations claim to represent a
substantial number of employees in an appropriate bargaining
unit;

2. An employee organization petitions the Commission
alleging that a substantial number of employees wish to be
represented by said petitioner;

3. A substantial number of employees in a bargaining unit
allege that the exclusive representative no longer represents a
majority of employees; provided that no election shall be
directed if a valid collective bargaining agreement is in effect.
Rights and Responsibilities of the Exclusive Representa-
tive . . . The exclusive representative is authorized to act for and
negotiate agreements covering all employees in the bargaining
unit without discrimination.

Individual employees may present grievances at any time to
the employer without intervention by the employee organiza-
tion.

Reasonable employee participation in the collective bargaining
process is permitted during regular working hours without the
loss of wages.
Scope of Negotiations

. . .
The employer and exclusive represen-

tative shall negotiate in good faith with respect to wages, hours,
standards of productivity, and other terms and conditions of
employment.

The employer has the right to make appointments, take dis-
ciplinary action, relieve employees from duty, maintain
efficiency, and set standards for the quality of service. These
determinations are not subjects of collective bargaining, but any
grievances which may arise through these determinations may be
handled through the grievance procedures outlined in section
9(a).

Written Agreements; Appropriations for Implementations; En-
forcement .. . All collective bargaining agreements shall be
reduced to writing and executed by both parties. All cost items
shall be subject to appropriation by the appropriate legislative
body.
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The employer shall submit all cost items to the appropriate
legislative body within 30 days after the agreement is signed. The
legislative body must either approve or reject the cost items sub-
mitted as a whole. Unless such cost items are rejected as a whole
within 30 days after submission, the cost items are binding on the
legislative body.

The parties shall make reasonable effort to conclude negotiations
prior to the final date for setting the budget.

In the event of a conflict between a collective bargaining agree-
ment any civil service law, any rule or regulation, any personnel
ordinance or by-law, the terms of the agreement shall prevail.

Resolution of Disputes, Grievances, and Impasses
A. Grievance Procedure

The parties may provide for a final and binding arbitration
procedure for grievances. In the absence of such provisions, either
party may request the Commission to order final and binding
arbitration to resolve grievances.

B. Contract Negotiation Impasse Procedure
1. The Commission shall provide mediation and fact-finding

services to the parties. The fact-finder may take recommendations
for the resolution of the impasse, and the Commission may make
these recommendations public.

2. If the Impasse persists sixty days after the fact-finder’s
report and recommendations and if the parties have not submitted
the dispute to final and binding arbitration, an employee may
participate in a strike if:

a. he is a member of a bargaining unit involved in the
impasse;

b. the procedures for resolving the dispute have been
compiled within good faith;

c. the proceedings for the prevention of prohibited
practice have been exhausted and

d. the employee representative has given to the Com-
mission and to the employer a 10-day notice of
intent to strike.

If the strike occurring or about to occur, endangers the public
health or safety, the Commission shall institute appropriate pro-
ceedings in superior court to enjoin the strike.
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Whenever a strike is enjoined, the Commission may take what-
ever steps it deems appropriate for the peaceful resolution of the
dispute, including but not limited to arbitration. All cost items
resulting from an arbitration decision shall be subject to ap-
propriation by the legislative body. The costs for mediation and
fact-finding shall be borne by the Commission.
prohibited Practices: Evidence of Bad Faith . . . Section 10 restates
*e prohibited practices presently applicable to public employers
and employees. In addition, the following prohibited practices are
added:

1. Refusing or failing to comply with any provision of the
collective bargaining law.

2. Violating the terms of a collective bargaining agreement.
3. Engaging in an unlawful strike.

Prevention of Prohibited Practices .. . The Commission is au-
thorized to investigate whenever it is alleged that a prohibited
practice has been committed, and may issue an enforceable cease
and desist order against any party committing a prohibited
practice.
Service Fee .

.
. Under certain circumstances, a public employee

may be required, as a condition of employment, to pay a service
fee to the employee organization which represents such employee:
(1) provided that a collective bargaining agreement requiring its
payment as a condition of employment has been formally ex-
ecuted, pursuant to a vote of a majority of all employees in such
bargaining unit present and voting; (2) provided that the service
fee is proportionately commensurate with the cost of collective
bargaining and contract administration. This section applies to
employees of the Commonwealth and to any municipal employer
which has accepted the provisions of section I7G of Chapter 180.

Wist of Employee Organizations and Exclusive Representa-
tives . . . The Commission shall maintain a list of employee or-
ganizations which shall include the name and address of its
secretary, and affiliation of each organization and information
relative to dates of certification and the expiration of any signed
agreement. Copies of this list shall be made available to interested
parties upon request.
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Penalties . . . Penalties of up to 55000.00 and/or one year imprison-
ment are imposed on any person who willfully interferes with any
member, agent or employee of the Commission in the performance
of duty.

t

*
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Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

Chapter 23 of the General Laws is hereby amended by
striking out sections 9-0, 9-P, 9-Q and 9-R and inserting in
place thereof the following sections:

1

3
9-0 Employment Relations Commission4
(a) There shall be created an Employment Relations Com-

mission composed of three members representative of the
public. All members shall be appointed by the Governor for
terms of six years each, except that the terms of the members
first appointed shall be for two, four and six years respectively
at the time of appointment. The Governor shall designate one
member to serve as chairman of the Commission, whose term
shall be two y.ears and who shall be eligible for reappointment.

5
6
7
8
9

10
11
12

Upon the expiration of the term of any member, his suc-
cessor shall be appointed in like manner for a term of six
years. Any vacancy in the Commission shall be filled by ap-
pointment in like manner. Any member of the Commission
may be removed by the Governor, upon notice and hearing, for
neglect of duty or malfeasance in office, but for no other
cause.

13
14
15
16
17
18
19
20

•' 21

tJTfje Commontoealtf) of ifHaggacfjufiette

In the Year One Thousand Nine Hundred and Seventy-Three.

APPENDIX A

An Actio create an employment relations commission.

fb ) Each member shall devote full time to his duties as a
member of the Commission and shall not engage in any other
business or profession during his term. The Chairman of the
Commission shall be paid a salary at the rate of eighty per cent
of the salary of a Superior Court justice. Each of the other
members shall be paid a salary at a rate of eighty per cent of
the Chairman’s salary. No member shall hold any other public
office or be in the employment of the Commonwealth or any
political subdivision thereof, or any employee organization
during his term.

23
24
25
26
27
28
29
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30 Any action required of the full Commission shall be by a
31 simple majority of the members of the Commission except as
32 otherwise specifically provided. The Commission may authorize
33 any such action to be taken by a member or other agent of the
34 Commission. A member performing such action shall not be
35 disqualified from subsequently participating in a decision of the
36 Commission. All decisions of the Commission shall be reduced
37 to writing and shall state separately its finding of fact ancjp|
38 conclusions.
39 Two members of the Commission shall constitute a quorum.
40 Any vacancy in the Commission shall not impair the authority
4 1 of the remaining members to exercise all of the powers of the
42 Commission.
43 The Chairman of the Commission shall be responsible for the
44 administrative functions of the Commission. The Commission
45 may appoint an executive officer, mediators, fact-finders,
46 arbitrators, attorneys, hearings officers, and examiners and
47 employ other assistants as it may deem necessary in the
48 performance of its functions, prescribe their duties, fix their
49 compensation and provide for reimbursement of actual and
50 necessary expenses incurred by them in the performance of
51 their duties within the amounts made available by ap-
52 propriations therefor. The Commission may establish or utilize
53 such regional, local or other agencies and utilize such voluntary
54 and uncompensated services as may from time-to-time be
55 needed.
56 The Commission shall be within the Office of Manpower
57 Affairs for budgetary and administrative purposes only. The
58 Commission shall, at the close of each fiscal year, make a
59 written report to the Governor and General Court stating in
60 detail the cases it has heard, the decisions it has rendered, the
6) names, salaries, and duties of all employees and officers in th^
62 employ or under the supervision of the Commission, and ar*
63 account of all monies it has disbursed.
64 (c) In addition to the powers and functions provided ill
65 other sections of this chapter, the Commission shall:
66 (1) Establish procedures for investigating and resolving
67 any dispute concerning the designation of an appropriate bar-
-68 gaining units;
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(2) Establish procedures for, resolve disputes with respect
to, and supervise the conduct of, elections for the deter-
mination of employee representation;

69
70
71

(3) Conduct proceedings on complaints of prohibited
practices by employers, employees, and employee organizations
and take such actions with respect thereto as it deems
necessary and proper;

72
73
74
75

(4) Hold such hearings and make such inquiries as it
deems necessary to carry out properly its functions and
powers, and for the purpose of such hearings and inquiries,
administer oaths and affirmations, require the attendance of
witnesses and the production of documents by the issuance of
subpoenas, and delegate such powers to any member of the
Commission or any person appointed by the Commission for the
performance of its functions. Attorneys appointed under this
section may, at the discretion of the Commission, appear for
and represent the Commission in court;

«76
77
78
79
80
81
82
83
84
85

(5) Establish, after reviewing nominations submitted by
employers and employee organizations, lists of qualified
persons, broadly representative of the public, to be available to
serve as mediators, fact-finders, or arbitrators;

86
87
88
89

(6) Establish daily or hourly rates at which mediators,
fact-finders and arbitrators are to be compensated and
apportion the costs of arbitration to the parties involved;

90
91
92

(7) Conduct studies on problems pertaining to employer-
employee relations, and make recommendations with resepct
thereto to the Governor and General Court; request in-
formation and data from employers and employee or-
ganizations necessary to carry out its functions and responsi-
bilities; make available to concerned parties an annual digest of
its decisions and statistical data relating to wages, benefits and
employment practices in public and private employment to
assist such parties in resolving issues in negotiations;

93
94
95
96
97
98
99

t IOO
101

(8) Promulgate in accordance with Chapter 30A of the
General Laws rules and regulations relative to the exercise of
its powers and authority and to govern the proceedings before
it.

102
103
104
105
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Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 149 of the General Laws is hereby
2 amended by striking out sections 178 D to 178 N inclusive.

1 SECTION 2. Tire General Laws are hereby amended by
2 inserting after Chapter 1 SOD the following chapter:

3

LABOR RELATIONS; PUBLIC EMPLOYEES4

5 Section 1 .Statement of Policy. It is hereby declared to be
6 the public policy of the Commonwealth of Massachusetts and
7 the purpose of this act to promote harmonious and cooperative
8 relationships between government and its employees and to
9 protect the public by assuring at all times the orderly and

10 uninterrupted operations and functions of government.
11 This policy is best effectuated by; (a) granting to public
12 employees the right of organization and representation; (b)
13 requiring the Commonwealth and its political subdivisions to
14 negotiate with, and enter into agreements with, employee^
15 organizations which have been certified or recognized; and (c).f
16 encouraging such public employers and such employee organi-
-17 zations to agree upon procedures for resolving disputes.
18 Section 2 .Definitions. As used in this chapter
19 (1) “Commission” shall mean the Employment Relations
20 Commission established in chapter 23 of the General Laws.

In the Year One Thousand Nine Hundred and Seventy-Three

An Act providing for collective bargaining for public

EMPLOYEES OF THE COMMONWEALTH AND OF ITS POLITICAL

SUBDIVISIONS. £

APPENDIX B

fEfje Commontoealtf) of JHaggadbusetts!

Chapter 150E.
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(2) “Employee” or “Public employee” shall mean any per-
son employed by a public employer except elected and ap-
pointed officials and such other employees as may be excluded
from coverage in section four.

21
TO

23

24
(3) “Employee organization” shall mean any organization of

any kind in which public employees participate and which
exists in whole or in part for the purpose of dealing with
employers concerning grievances, labor disputes, wages, hours,
and other terms and conditions of employment of public
employees.

25
26
07«28
29
30

(4) “Employer” or “public employer” shall include the
Commonwealth acting through the Governor, or any county,
city, town or district acting through its chief executive officer,
and any individual who is designated to represent one of these
employers and act in its interest in dealing with public
employees. In the case of school employees, the employer shall
mean the school committee or any individual who is designated
to represent it and act in its interest in dealing with school
employees.

31
32
33
34
35
36
37
38
39

(5) “Legislative body” shall mean the General Court in the
case of the Commonwealth or a county, or the city council or
town meeting in the case of a city, town or district, or any
body which has the power of appropriation with respect to an
employer as defined in this chapter.

40
41
42
43
44

(6) “Professional employee” includes any employee engaged
in work (i) predominantly intellectual and varied in character
as opposed to routine mental, manual, mechanical, or physical
work, (ii) involving the consistent exercise of discretion and
judgment in its performance, (iii) of such a character that the
output produced or the result accomplished cannot be stan-
dardized in relation to a given period of time, and (iv)
requiring knowledge of an advanced type in a field of science
or learning customarily acquired by a prolonged course of
specialized intellectual instruction and study in an institution
of higher learning or a hospital, as distinguished from a general
academic education or from an apprenticeship or from training
in the performance of routine mental, manual or physical
processes.

45
46
47
48
49
so
5

5

53
54
55
56
57
58
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Section 3 .Rights of Employees. Employees shall have the
right of self-organization and the right to form, join, or assist
any employee organization for the purpose of bargaining
collectively through representatives of their own choosing on
questions of wages, hours, and other terms and conditions of
employment, and to engage in lawful, concerted activities for
the purpose of collective bargaining or other mutual aid or
protection, free from interference, restraint, or coercion. An
employee shall have the right to refrain from any or all of such
activities, except to the extent of making such payment of
service fees to an exclusive representative as provided in section
twelve.

59
60
61
62
63
64
65
66
67
68
69
70

Section 4 .Appropriate Bargaining Units.71
(a) The Commission shall prescribe rules and regulations and

establish procedures for the determination of appropriate bar-
gaining units which shall be consistent with the purposes of
providing for stable and continuing labor relations, giving due
regard to such criteria as community of interest, efficiency of
operations and effective dealings, and to safeguarding the rights
of employees to effective representation; provided that no unit
shall include both professional and nonprofessional employees
unless a majority of such professional employees vote for
inclusion in such unit.

72
73
74
75
76

78
79
80
81

(b) No elected or appointed official, member of any board
or commission, representative of a public employer, including
the administrative officer, director, or chief of a department or
agency of the Commonwealth or any political subdivision
thereof, or any other managerial or confidential employee shall
be included in an appropriate bargaining unit or entitled to
coverage under this chapter. Employees may be designated as
managerial only where they (1) formulate policy, or (2) may
reasonably be required on behalf of the public employer to
assist directly in the preparation for and conduct of collective
bargaining or to have a major role in the administration of
agreements or in personnel administration provided that such
role is not of a routine or clerical nature and requires the
exercise of independent judgment. Employees may be desig-
nated as confidential only where they directly assist and act in

82
83
84
85

86

8

88
89
90
91
92

93
94
9S
<)(

a confidential capacity to a person otherwise not entitled to
coverage under this chapter.

9

98



1973] HOUSE - No. 6194 19

Section 5. Recognition, Certification and Decertification Pro-
cedures.

99
100

(a) Public employers may recognize an employee organiza-
tion designated by the majority of the employees in an
appropriate bargaining unit as the exclusive representative of all
the employees in such unit for the purpose of collective
bargaining.

101
102
103
104
105

(b) The Commission, (1) upon receipt of an employer’s
petition alleging that one or more employee organizations
claims to represent a substantial number of employees in an
appropriate unit, or (2) upon receipt of an employee organiza-
tion’s petition alleging that a substantial number of employees
in an appropriate unit wish to be represented by the petitioner
or (3) upon receipt of a petition filed by or on behalf of a
substantial number of employees in a unit alleging that the
exclusive representative therefor no longer represents a majority
of the employees therein, shall investigate, and if it has
reasonable cause to believe that a substantial question of
representation exists, shall direct an election by secret ballot to
determine whether, or by which employee organization the
employees in an appropriate unit desire to be represented, and
shall certify any employee organization which receives a
majority of the votes in such election as the exclusive repre-
sentative of such employees.

107
108
109
110
11l
112
1 13
114
115
116
117
118
119
120
121
122

(c) No election shall be directed by the Commission except
for good cause shown in an appropriate bargaining unit within
which (1) a valid election has been held in the preceding twelve
months, or (2) a valid collective bargaining agreement is in
effect, except that the Commission shall by its rules provide an
appropriate period prior to the expiration of such agreements,
when certification or decertification petitions may be filed.

123
124
125
126
127
128
129

Section 6. Rights and Responsibilities of the Exclusive
Representative.

3O
131
132 (a) The exclusive representative shall have the right to act

for and negotiate agreements covering all employees in the unit
and shall be responsible for representing the interests of all
such employees without discrimination and without regard to
employee organization membership.

133
134
135
136

(b) An individual employee may present a grievance at any137
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time to his employer and have the grievance heard without
intervention of, an employee organization, provided that the
exclusive representative is afforded the opportunity to be
present at such conferences and that any adjustment made shall
not be inconsistent with the terms of an agreement then in
effect between the employer and the exclusive representative.

138
139
40

141
142
143

(c) Reasonable employee participation in the collective bar-
gaining process conducted by the exclusive representative
the appropriate unit shall be permitted during regular working
hours without loss of regular salary or wages.

144
145
146
! 47

Section 7. Scope of Negotiations.148
(a) The employer and the exclusive representative shall meet

at reasonable times, including meetings in advance of the
employer’s budget-making process and shall negotiate in good
faith with respect to wages, hours, standards of productivity
and any other terms and conditions of employment, but such
obligation does not compel either party to agree to a proposal
or make a concession.

149
1 50
I

152

153
154
155

(b) The employer shall have the right to make appointments
and determine standards therefore; direct employees; take
disciplinary action for just cause; relieve employees from duty
because of lack of work or for other legitimate reasons;
maintain efficiency of governmental operations; set standards
for quality of service; and take all necessary actions to carry
out its mission in emergencies. These rights are not within the
scope of collective bargaining except as they may be subject to
whatever grievance procedures are appropriate under section 9
(a) of this chapter.

156
157
158
1 SQ

160
161
162
163

! 64
! 65

Section 8. Written Agreements: Appropriations for Imple-
mentations; Enforcement.

166
167

(a) Any collective bargaining agreement reached between the
employer and the exclusive representative shall not exceed %

term of three years. The agreement shall be reduced to writing”
and executed by both parties.

168
169
170
171

(b) All cost items shall be subject to appropriation by the
appropriate legislative bodies. The employer shall submit, with-
in thirty days of the date on which the agreement is signed or
ratified by the employees concerned, all cost items contained
therein to the appropriate legislative body in a regular or

172
173
174
175
176
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supplementary budget request, except that if any cost items
require appropriation by the General Court and it is not in
session at that time, the cost items shall be submitted at the
next session thereof.

177
178
179
180

The appropriate legislative body shall approve or reject the
cost items submitted to it as a whole. Unless such cost items
are so rejected by the appropriate legislative body within thirty
days after submission, such cost items shall be binding on the
legislative body, provided that no such failure to act shall bind
the General Court. If the legislative body duly rejects the cost
items submitted to it, such cost items shall be returned to the
parties for further bargaining.

181
182
183

185
186
187
188

T provisions of this paragraph shall not apply to agree-
ments reached by school committees in cities and towns in
which the provisions of section 34 of chapter 7 are operative.

189
190
191

(c) Because effective and orderly operation of government is
essential to the public, it is declared to be in the public interest
that in the course of collective bargaining, the public employer
and the exclusive representative shall make every reasonable
effort to conclude negotiations, and include provisions for an
effective date, a reopening date, and an expiration date, at a
time to coincide, as nearly as possible, with the period during
which the appropriate legislative bodies may act on the opera-
ting budget of the employers.

192
193
194
195
196
197
198
199
200

(d) If there is a conflict between the collective bargaining
agreement and any civil service law, rule or regulation, any
personnel ordinance or bylaw, or any rule or regulation pro-
mulgated by the employer, the terms of the agreement shall
prevail.

201
202
203
204
205
206 Section 9 .Resolution of Disputes, Grievances, and Impasses.
207
'2OB

(a) The parties shall have the power to include in any
written agreement a grievance procedure, culminating in final
and binding arbitration, to be invoked in the event of any
dispute concerning the interpretation or application of such
written agreement.

209
210
21 1
212 In the absence of such grievance procedure, binding arbitra-

tion may be ordered by the Commission upon the request of
either parly.

213
214
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(b) If the Commission on its own motion or upon the
request of either party engaged in bargaining on the terms of
an initial or renewed agreement shall determine that an impasse
exists, it shall inform both parties of its intention to render
assistance as follows:

215
216
217
218
219

(1 ) Mediation. The Commission may assist the parties in a
voluntary resolution of the impasse by appointing a mediator
from a list of qualified persons maintained by the Commissionjk
within five days after the date of the impasse, which shall
deemed to be the day on which a determination is made that
air impasse exists.

220
221

223
224
225

(2 ) Fact-Finding. If the mediator notifies the Commission
that mediation is ineffective, or if the dispute continues twenty
days after the date of the impasse, the Commission may
appoint a fact-finder, representative of the public, from a list
of qualified persons maintained by the Commission. The parties
shall meet within ten days after said appointment. The fact-
finder shall, in addition to powers delegated to him by the
Commission, have the power to mediate and to make recom-
mendations for the resolution of the dispute. The fact-finder
shall transmit his findings and any recommendations for the
resolution of the dispute to the Commission and to both
parties within thirty days after his appointment. If the dispute
remains unresolved ten days after the transmittal of such
findings and recommendations, the Commission shall make
them public.

226
227
228
229

230
231

i

233
234
235
236
237

238
239
240

(c) (1) If the parties have not submitted the dispute to final
and binding arbitration, either party shall be free to take
whatever lawful action it deems necessary to end the dispute,
provided that no action shall involve the disruption or inter-
ruption of public services within sixty days after the Commis-
sion has made public the fact-finder’s findings and recommen-C
dations for the resolution of the dispute. *

241
242
243
244
245
246
247

(2) Participation in a strike shall be unlawful for any
employee who (a) is not included in an appropriate bargaining
unit for which an exclusive representative has been certified by
the Commission or (b) is included in an appropriate bargaining
unit for which process for resolution of a dispute is by referral
to final and binding arbitration.

248
249
250
251
252
253
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(3) It shall be unlawful for an employee, who is not
prohibited from striking under paragraph (2) and who is in the
appropriate bargaining unit involved in an impasse, to partici-
pate in a strike until (a) the requirements of this section
relating to the resolution of disputes have been complied with
in good faith, (b) the proceedings for tne prevention of any
prohibited practices have been exhausted, (c) sixty days have
elapsed since the Commission has made public findings and
recommendations, and (d) the exclusive representative has given
a ten-day notice of intent to strike to the Commission and to
the employer.

254
255
256
257
258
259
260

#6l
262
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264

(4) Where the strike occurring, or about to occur, en-
dangers the public health or safety, the public employer
concerned may petition the Commission to make an investi-
gation. If the Commission finds that there is imminent or
present danger to the health and safety of the public, the
Commission shall set requirements that must be complied with
to avoid or remove any such imminent or present danger.

265
266
267
268
269
270
271

(5) No employee organization shall declare or authorize a
strike of employees, which is or would be in violation of this
section. Where it is alleged by the employer that an employee
organization has declared or authorized a strike of employees
which is or would be in violation of this section, the employer
may apply to the Commission for a declaration that the strike
is or would be unlawful and the Commission, after affording an
opportunity to the employee organization to be heard on the
application, may make such a declaration.

272
273
274
275
276
277
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(6) If any employee organization or any employee is
found to be violating or failing to comply with the require-
ments of this section or if there is reasonable cause to believe
that an employee organization or an employee is violating or
failing to comply with such requirements, the Commission shall
institute appropriate proceedings in the Superior Court for the
county wherein such violation or failure to comply is alleged to
have occurred to enjoin the performance of any acts or
practices forbidden by this section, or to require the employee
organization or employees to comply with the requirements of
this section, and such court may issue such orders and decrees,
by way of injunction or otherwise, as may be appropriate to
enforce this section.

281
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(d) Where the Commission, pursuant to paragraph (c) (4) or
the Superior Court, pursuant to paragraph (c) (6) has found
that a strike which has occurred or is about to occur endangers
the public health or safety, the Commission may take whatever
steps it deems appropriate for the peaceful resolution of the
dispute including, but not limited to, submission of the dispute
to an arbitration panel for final and binding decision. Such
panel shall consist of three arbitrators, one selected by eaep‘
party, and the third and impartial arbitrator selected by the
other two arbitrators who shall act as chairman of the panel. If
either party fails to select an arbitrator or for any reason there
is a delay in the naming of an arbitrator, or if the arbitrators
fail to select a neutral arbitrator within the time prescribed by
the Commission, the Commission shall appoint the arbitrator or
arbitrators necessary to complete the panel, which shall act
with the same force and effect as if the panel had been
selected by the parties as described above. The arbitration
panel shall take whatever actions necessary, including, but not
limited to, inquiries, investigations, hearings, issuance of sub-
poenas, and administering oaths, in accordance with procedures
prescribed by the Commission to resolve the impasse.

294
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At any time before the issuing of a decision the arbitration
panel, if it is of the opinion that it would be useful or
beneficial to do so, may remand the dispute to the parties for
further collective bargaining with or without the assistance of a
mediator for a period not to exceed three weeks and notify the
Commission of the remand.

315
316
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319
320
321 The arbitration panel shall transmit its findings and its final

and binding decision on the dispute to both parties. The parties
shall enter into an agreement or take whatever action is
necessary to carry out and effectuate the decision.

322
323
324

All cost items shall be subject to appropriation by the^ 1
appropriate legislative bodies. Within thirty days after the
transmittal of the arbitration panel’s decision the employer
shall submit all cost items contained therein to the appropriate
legislative bodies, except that if any cost items require appro-
priation by the General Court and it is not in session at the
time, such cost items shall be submitted for inclusion in the
next annual budget.
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The costs for mediation and fact-finding under this section
shall be borne by the Commission. All other costs shall be
borne equally by the parties involved in the dispute.

333
334
335

(e) Any time limitations prescribed in this section may be
extended by mutual agreement of the parties and the Commis-
sion.

336
337
338

Section 10. Prohibited Practices; Evidence of Bad Faith.
(a) It shall be a prohibited practice for a public employer or

its designated representative wilfully to;341
(1) Interfere, restrain, or coerce any employee in the

exercise of any right guaranteed under this chapter;
342
343

(2) Dominate, interfere, or assist in the formation, exis-
tence, or administration of any employee organization;

344
345

(3) Discriminate in regard to hiring, tenure, or any term
or condition of employment to encourage or discourage mem-
bership in any employee organization;

346
347
348

(4) Discharge or otherwise discriminate against an em-
ployee because he has signed or filed an affidavit, petition, or
complaint or given any information or testimony under this
chapter, or because he has informed, joined, or chosen to be
represented by any employee organization;

349
350
35!
352
353

(5) Refuse to bargain collectively in good faith with the
exclusive representative as required in section seven;

354
355

(6) Refuse to participate in good faith in the mediation,
fact-finding, and arbitration procedures set forth in section
nine;

356
357
358

(7) Refuse or fail to comply with any provision of this
chapter; or

359
360

(8) Violate the terms of a collective bargaining agreement361
362 (b) It shall be a prohibited practice for a public employee or

for an employee organization or its designated agent wilfully
to:m63

*64
(1) Interfere, restrain, or coerce any employee in the

exercise of any right guaranteed under this chapter;
365
366

(2) Refuse to bargain collectively in good faith with the
public employer, if it is an exclusive representative, as required
in section seven;

367
368
369

(3) Refuse to participate in good faith in the mediation,
fact-finding and arbitration procedures set forth in section nine;

370
371
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(4) Engage in an unlawful strike;372
(5) Refuse or fail to comply with any provision of this

chapter; or
373
374

(6) Violate the terms of a collective bargaining agreement.375
Section 1 \. Prevention of Prohibited Practices. When a com-

plaint is made to the Commission that a practice prohibited by
this section has been committed, the Commission may issue an
order dismissing the complaint or may order a further
gation or a hearing thereon. If a hearing is ordered, the
Commission shall set the time and place for the hearing, which
time and place may be changed by the Commission at the
request of one of the parties for cause shown. Any complaint
may be amended with the permission of the Commission. The
employer, the employee organization or the person so com-
plained of shall have the right to fde an answer to the original
or amended complaint within five days after the service of such
complaint or within such other time as the Commission may
limit. Such employer, such employee organization or such
person shall have the right to appear in person or otherwise to
defend against such complaint. At the discretion of the Com-
mission any person may be allowed to intervene in such
proceeding. In any hearing the Commission shall not be bound
by the technical rules of evidence prevailing in the courts.
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395 Upon any complaint made under this section the Commis-

sion in its discretion may order that the hearing be conducted
by a member or agent of the Commission. At such hearing the
employer, the employee organization or the person so com-
plained of shall have the right to appear in person or otherwise
to defend against such complaint. At the discretion of the
Commission, any person may be allowed to intervene in such
proceeding. In any hearing the member or agent shall not be
bound by the technical rules of evidence prevailing in the
courts. At the conclusion of the hearing, the member or agent
shall determine whether a practice prohibited under section
eleven has been committed and if so, he shall issue an order
dismissing the complaint. Such order shall become final and
binding unless, within ten days after notice thereof, any party
requests a review by the full Commission. A review may be
made upon a written statement of the case by the member or

396
397
398
399
400
401
402
403
404
405
406
407
408
409
410



1973] HOUSE - No. 6194 27

411 agent agreed to by the parties, or upon written statements
furnished by the parties, or, if any party or the Commission
requests, upon a transcript of the testimony taken at the
preliminary hearing, together with such other testimony as the
Commission may require.

412
413
414
415
416 If, upon all the testimony, the Commission determines that a

prohibited practice has been committed, it shall state its
findings of fact and shall issue and cause to be served on the
party committing the prohibited practice an order requiring it
or him to cease and desist from such prohibited practice, and
shall take such further affirmative action as will comply with
the provisions of this section, including but not limited to the
withdrawal of certification of an employee organization estab-
lished by or assisted in its establishment by any such pro-
hibited practice. It shall order the reinstatment with or without
back pay of an employee discharged or discriminated against in
violation of the first paragraph of this section. If, upon all of
the testimony, the Commission determines that a prohibited
practice has not been or is not being committed, it shall state
its finding of fact and shall issue an order dismissing the
complaint.

417

*5419
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Section 12. Service Fee. The Commonwealth, or any other
employer which has duly accepted section seventeen G of
chapter one hundred and eighty, shall require as a condition of
employment, during the life of a collective bargaining agree-
ment so providing, the payment on or after the thirtieth day
following the beginning of such employment or the effective
date of such agreement, whichever is later, of a service fee to
the employee organization which, in accordance with the
provisions of this chapter, is duly recognized by the employer
or designated by the Commission as the exclusive bargaining
agent for the unit in which such employee is employed;
provided, however, that such service fee shall not be imposed
unless the collective bargaining agreement requiring its payment
as a condition of employment has been formally executed,
pursuant to a vote of a majority of all employees in such
bargaining unit present and voting. Such service fee shall be
proportionately commensurate with the cost of collective bar-
gaining and contract administration.
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450 Section 13.List of Employee Organizations and Exclusive
451 Representatives. The Commission shall maintain a list of em-
-452 ployee organizations. To be recognized as such and to be
453 included in the list an organization shall file with the Commis-
-454 sion a statement of its name, the name and address of its
455 secretary or other officer to whom notices may be sent, the
456 date of its organization, and its affiliations, if any, with other
457 organizations. No other qualifications for inclusion shall
458 required, but every employee organization shall notify the
459 Commission promptly of any change of name or of the name
460 and address of its secretary or other officer to whom notices
461 may be sent, or of its affiliations.
462 The Commission shall indicate on the list which employee
463 organizations are exclusive representatives of appropriate bar-
-464 gaining units, the effective dates of their certification, and the
465 effective date and expiration date of any agreement reached
466 between the public employer and the exclusive representative.
467 Copies of such list shall be made available to interested parties
468 upon request.
469 Section 14.Penalty. Any person who wilfully assaults, re-
-470 sists, prevents, impedes, or interferes with a mediator, fact-
-471 finder, or arbitrator, or any member of the Commission or any
472 of the agents or employees of the Commission in the per-
-473 formance of duties pursuant to this chapter shall be fined not
474 more than $5,000, or imprisoned not more than one year, or
475 both.

1 SECTION 3. Severability. If any provision of this chapter or
2 the application thereof to any person or circumstance is held
3 invalid, such invalidity shall not affect other provisions or
4 applications of the chapter which can be given effect without
5 the invalid provision or application, and to this end tli;|
6 provisions of this chapter are severable.

1 SECTION 4. Effective Date. The provisions of this act shall
2 take effect on January 1, 1974.
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