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(House, No. 6001 of 1972)
Ordered, That the Committee on Urban Affairs be authorized to

sit during the recess of the General Court for the purpose of
making an investigation and study of the subject matter of current
senate documents numbered 1112, providing zoning alternatives in
certain instances; 1113, enabling the establishment of procedures
for referral on zoning matters for regional planning advice;
current house documents numbered 34, improving state ail??
federally-aided urban renewal programs; 880, concerning notice of
hearings of zoning boards of appeal; 881, respecting the burden of
proof in actions to enforce zoning ordinances or bylaws; 1463,
establishing the uniform planning and zoning act; 1653, authorizing
zoning for housing for elderly persons; 2230, to provide for review
and approval by planning boards of site and building plans; 2232,
prohibiting discrimination in zoning; 3471, further regulating the
law relative to notices to abutters on appeals or petitions for
variances; 3472, providing for the referral of proposed zoning
changes along town boundaries to the district planning commission
for its review and comment; 4038, relative to withdrawing peti-
tions for variance before zoning boards of appeals; 4637, providing
for notice of the granting of zoning variances and of the time of
appeal therefrom to certain abutters and owners of land; 4645,
requiring zoning changes permitting new uses to be effectuated by
construction or alteration for such uses within a five-year period;
4790, relative to clarifying the date on which a plan is exempt
from changes in zoning; 4797, expanding the classes of people who
may appeal to superior court a decision of a municipal board of
appeals or planning board; and a report of the department of
community affairs relative to proposed changes and additions to
the zoning enabling act, see House, No. 5009.

Said committee shall be provided with quarters in the state hou«p

or elsewhere, may hold hearings, may travel within the commoll/
wealth, and may expend for clerical and other services and
expenses such sums as may be appropriated therefor. Said commit-
tee shall report to the general court the results of its investigation
and study, -md its recommendations, if arv, together with drafts of
legislation necessary to carry such recommendations into effect, by
filing the same with the clerk of the house of representatives on or
before � le last Wednesday of December, nineteen hundred and
seventy-two.

ORDER AUTHORIZING STUDY
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(House, No. 6035 of 1973)

Ordered, That the study by the Committee on Urban Affairs as
authorized by House Order 6001 of nineteen hundred and seventy-
two for the purpose of making an investigation and study of the
current status of the Zoning Enabling Act, Chapter 40A and
various associated documents is hereby revived and continued. Said
committee may report to the General Court from time to time.

ORDER AUTHORIZING STUDY
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(House, No. 7072 of 1973)

Ordered, That the committee on Urban Affairs authorized (under
the provisions of an order, see House, No. 6001 of 1972 and
revived and continued under the provisions of an order, see House,
No. 6035 of 1973) to make an investigation and study of the
current status of the Zoning Enabling Act, Chapter 40A and
various associated documents, shall, in the course of its
tion and study, consider the subject matter of current senate
documents numbered 1382, permitting the planning board of any
city or town to declare a moratorium on the approval of sub-
divisions; 1384, further regulating notice of hearings of appeals and
variances under the zoning laws to certain abutters; 1397, pro-
viding for cluster zoning and planned development in the zoning
enabling act; 1415, amending the zoning law; 1423, providing for
an appeal procedure relative to historic districts; 1424, further
regulating the exemption of land shown on certain subdivision
plans from the application of zoning ordinances or bylaws; 1439,
to modernize the zoning enabling statute; 1455, to enable the
establishment of procedures for referral on zoning matters for
regional planning advice; and 1456, providing zoning alternatives in
certain instances; of current house documents numbered 52, pro-
viding for cluster zoning and planned unit development in the
zoning enabling act; 966, respecting the burden of proof in actions
to enforce zoning ordinances or bylaws; 967, limiting the time to
question board of appeals decisions by reason of defective notice
or procedure; 968, limiting the time to question board of appeals
decisions by reason of defective notice or procedure; 971, permit-
ting zoning boards of appeals to give declaratory judgments; 972,
including jurisdictional question in appeals from decisions of
zoning boards of appeals; 973, clarifying the law relative to the
county in which a person aggrieved by a decision of the board
appeals may bring an appeal to the superior court; 1164, relative
to planning and subdivision control; 1 167, further providing for
notice of hearings of appeals and variances under the zoning laws
to be given certain abutters and other owners of land; 1654,
relative to the effective date of zoning ordinances in towns; 1844,
relating to the time limit for a grant of a variance or special permit
by a board of appeals; 1845, relating to maintenance of ways
constructed under the subdivision control law; 1846, providing for

ORDER AUTHORIZING STUDY
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notice of hearing of appeals and variances under the zoning laws to
be given certain abutters and owners of land; 2046, further
regulating appeals from a decision of the board of appeals; 2432,
limiting the time for claims of invalidity of zoning bylaws,
ordinances and amendments; 2627, governing the adoption of rules
and regulations under the subdivision control law; 2628, extending
in certain limited circumstances the applicability of certain provi-
sions of zoning ordinances and bylaws; 2815, eliminating notice of
hearings of appeals and variances under the zoning laws from
owners of land next adjoining the land of the abutters; 2819,
providing for notice of hearings of appeals and variances under the
zoning laws to be given certain abutters and owners of land; 2823,
providing for notice of hearings of appeals and variances under the
zoning laws to be given certain abutters and owners of land; of the
investigation and study proposed by current house document
numbered 3020, relative to the feasibility of reimbursing owners of
property which is damaged by changes in zoning or any other
related matters; of current house documents numbered 3206,
establishing a procedure to be followed in determining the penal
sum of a bond under the subdivision control law; 4261, providing
for the referral of proposed zoning changes along municipal
boundaries to the district planning commission; 4272, relative to
zoning regulations on lands deemed subject to periodic flooding;
4464, relative to the exemption of certain lots from the applica-
tion of certain zoning ordinances or bylaws; 4647, reducing the
period of time a lot of land is exempted from any change in the
zoning ordinance of a city or town; 4651, allowing cities and
towns to regulate and restrict by zoning ordinances lands used for
school dormitories; 4842, establishing the uniform planning and
zoning act; 4853, limiting the use of land for religious and
educational purposes under the zoning laws; 5221, relating to the
board of health action on definitive plan for subdivision; 5453,
Relative to the subdivision control law; and 5790, further regulating
the adoption of certain zoning changes and 6200, the residue of
the special report of the Department of Community Affairs (under
Section 3 of Chapter 23 B of the Genera Laws) relative to
proposed changes and additions to the Zoning Enabling Act.
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To the Honorable Senate and House of Representatives

LADIES AND GENTLEMEN: The Committee on Urban
Affairs sitting during the 1972 and 1973 session for the purpose of
making an investigation of the current status of the Zoning
Enabling Act, Chapter 40A, herewith submits the following report
and recommendations.

Respectfully submitted,

Joseph E. Brett, Chairman
Joseph F. Timilty, Chairman
John A. Businger
Barbara D, Gray
Peter F. Harrington
Thomas H. D. Mahoney
Edward J. Markey
Ronald A. Pina
Angelo M. Scaccia
Daniel C. Towse
Bruce H. Zeiser

®f)e Commontocalti) of JHa^acljusettsf

LETTER OF TRANSMITTAL

TO THE SENATE AND HOUSE OF REPRESENTATIVES
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On April 5, 1972 and again on March 15 and March 20, 1973 the
Committee on Urban Affairs held public hearings on various petitions referred
to it, relative to revisions in the Zoning Enabling Act. Furthermore, the
Committee was authorized by House Order 6001 of 1972, and subsequently
House Orders 6035 and 7072 of 1973 to sit and make an investigation of the-
current status of the Zoning Enabling Act, Chapter 40A.

Since April 1972 the Committee has met in various executive sessions for
the purpose of conducting a technical revision of Chapter 40A of the General
Laws.

After reviewing the scope of zoning as presently administered in the
Commonwealth, the Committee submits to the General Court and recom-
mends passage of the accompanying petition.

%

INTRODUCTION
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QUfje Commontocaltt) of fflaSsadniSettS
In the Year One Thousand Nine Hundred and Seventy-Three

An Actto modernize the zoning enabling statuti

Be it enacted by the Senate and House of Representatives in
.General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 40A, sections 1-22 of the General
2 Laws, is hereby repealed and in its place the following sections
3 are enacted:
4 Section 1. This chapter shall be known and may be cited as
5 “The Zoning Enabling Act:.
6 Section 2. Purposes of Zoning. For the purpose of pro-
7 moting the health, safety, convenience, morals, or welfare of its
8 present and future inhabitants, any city or town except the
9 City of Boston may adopt a zoning ordinance or bylaw in

10 accordance with the provisions of this chapter. Zoning regula-
-11 tions and restrictions shall be designed among other things:
12 (1) to encourage the most appropriate use of land, buildings,
13 and structures throughout the city or town, taking into con-
-14 sideration the recommendations contained in the master plan,
15 if any, adopted by the planning board in accordance with the
16 provisions of chapter 41;
17 (2) to encourage the availability of land suitably zoned for
18 the housing of persons of all income levels;
19 (3) to lessen congestion in the streets;

20 (4) to secure safety from fire. Hood, panic, and other
21 dangers;
22 (5) to conserve health, prevent blight and pollution of the

-23 environment, and provide adequate light, air, and open space;
24 (6) to prevent overcrowding of land and excessive concen-
-25 tration of population;
26 (7) to encourage such distribution of population and land
27 development which is consistent with the comprehensive plan,
28 if any, of the regional planning agency in whose area the city
29 or town is situated;
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30 (8) to facilitate the provisions of adequate and economical
31 transportation facilities, water flow, water supply, drainage,
32 sanitation, and facilities for education, recreation, and other
33 public requirements, conserve the value of the land and build-
-34 mgs, encourage historic preservation, and the conservation of
35 natural resources, and preserve and enhance beauty and ameni-
-36 ties;
37 (9) to encourage innovations, variety, efficiency, and flexi-
-38 bility in the design and regulation of private and pubH
39 development, and efficient distribution of population.
40 Section 3. Extent and Nature of Zoning Regulation. A
41 zoning ordinance or bylaw, subject to the limitations provided
42 in the following section, may permit, prohibit, regulate, and
43 restrict:
44 (1) Uses of land, wetlands, water courses and other bodies
45 of water, and consistent with other applicable laws, private or
46 public use over highways or other public or private land;
47 (2) Size, height, bulk, location, erection, construction,
48 repair, maintenance, alteration, razing, removal, and use of
49 buildings and structures;
50 (3) The conduct of noxious uses;
51 (4) Areas and dimensions of land and bodies of water to be
52 occupied by uses and structures, as well as areas, courts, yards,
53 and other open spaces and distances to be left unoccupied by
54 uses and structures;
55 (5) Density of population and intensity of use;
56 (6) Auxiliary facilities such as vehicle parking and loading,
57 landscaping, and open space.
58 A zoning ordinance or bylaw and a map made a part thereof
59 may divide the city or town into districts of such number,
60 shape, and area as may be deemed best suited to carry out the
61 purposes of this chapter. All regulations and restrictions shall
62 be uniform for each class or kind of buildings, structures,
63 land, and for each class or kind of use, throughout the district;
64 but the regulations and restrictions in one district may differ
65 from those in other districts, and may differ within the district
66 for the purpose of mitigating the adverse effects of incom-
-67 patible uses on or near district boundaries, highways, public
68 sites, historic areas, flood plains, waterways, and also land
69 having specified characteristics which would affect the health
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70 or safety of the occupants thereof. Where such characteristics
71 extend over more than one district, the areas affected may be
72 shown on an overlay to the zoning map. Due regard shall be
73 paid to the characteristics of the different parts of the city or
74 town and to the relationship to adjoining cities and towns and
75 10 the larger region of which they are a part, and the zoning
76 regulations in any city or town shall be the same for zones,
77 districts, or streets having substantially the same character.
78 A zoning ordinance or bylaw may provide that lands deemed
79 subject to continuous, seasonal or periodic flooding, or lands
80 deemed significant to public or private water supply, to ground
81 water supply, to flood control, to storm damage prevention, to
82 prevention of pollution, to the protection of wildlife, shall not
83 be used for residence or other purposes in such a manner as to
84 endanger the health or safety of the occupants thereof except
85 as a municipal bylaw or ordinance may permit. Any person
86 having a recorded interest in land affected by such regulation
87 may petition the Superior Court to determine whether said
88 regulation so restricts the use of his property as to deprive him
89 of the practical uses thereof and is therefore an unreasonable
90 exercise of the police power because the order constitutes the
91 equivalent of a taking without compensation. If the court finds
92 the regulation to be an unreasonable exercise of the police
93 power, as aforesaid, the court shall enter a finding that such
94 regulation shall not apply to the land of the petitioner;
95 provided, however, that such findings shall not affect any other
96 land than that of the petitioner. No such findings shall be
97 effective until a copy is recorded forthwith in the proper
98 registry of deeds, or if the land is registered, in the registry
99 district of the land court. The method provided in this

100 paragraph for the determination of the issue of whether any
VQI such order constitutes a taking without compensation shall be

■*'.o2 exclusive, and such issue shall not be determined in any other
103 proceeding, nor shall any person have a right to petition for
104 the assessment of damages under chapter 79 by reason r the
105 adoption of any such regulation. The city or town may, after a
106 finding has been entered that such regulation shall not apply to
107 certain land as provided in this paragraph, take the fee or any
108 lesser interest in such land in the name of the city or town by
109 eminent domain under the provisions of chapter 79.
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110 Section 4. Limitations Upon Zoning Regulations. (1) No
111 zoning ordinance or bylaw shall prohibit the use of land for a
112 church or other such place or facility for the conduct of
113 religious services, or for a school or other such place or facility
1 14 for educational purposes which is owned and operated by an
115 agency of government or by a religious sect or denomination,
116 or a non-profit educational corporation; provided, however,
117 that such religious and educational land and structures may be
118 subject to reasonable regulations concerning bulk and height of
119 structures, yards, setbacks, open space, parking and building
120 coverage.
121 (2) No zoning ordinance or bylaw shall regulate the mini-
-122 mum interior floor space or floor area for dwellings.
123 (3) No zoning ordinance or bylaw shall prohibit or restrict
124 the use of land or the building or use of structures by a public
125 service corporation subject to control by the department of
126 public utilities; provided, however, that regulations contained in
127 a zoning ordinance or bylaw shall be complied with by such
128 public service corporations except where the department of
129 public utilities, after public notice as provided in section 15
130 and hearing in the city or town, decides that the present or
'3l proposed situation of the building, structure or land in ques-
-132 tion is necessary for the convenience or welfare of the public,
133 and files with the city or town clerk a report stating the
134 reasons for the decision; and further provided that the depart-
-135 ment of public utilities by such decision may not exempt such
136 corporation from compliance with reasonable regulations as to
157 design, density, height, setbacks, yards, building coverage, open
138 space, parking and loading facilities.
139 (4) The use of land, buildings or structures by any govern-
-140 mental or public agency deriving its powers from the constitu-
-141 tion or the statutes of the Commonwealth shall be in complb
142 ance with the use regulations of a zoning ordinance or bylaw,
143 unless the elected or appointed authority responsible for the

144 operation of such agency, after public notice as provided in
145 section 15 and hearing in the city or town, files with the city
146 or town clerk a report stating that an exemption is necessary
147 for the convenience or welfare of the public, and the reasons
148 therefor; provided, however, that such exemption shall apply
149 only to the extent necessary for the agency’s performance of
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150 its public functions, and shall not extend to properties leased
or otherwise conveyed to others for uses not related to the
public functions of the agency; and provided further that such
exemption shall not extend to reasonable regulations as to
density, height, setback, yards, bulk, building coverage, open
space, parking and loading facilities, nuisance characteristics or
other features.

151
152
153
154
155
156

(5) No provision of a zoning ordinance or bylaw shall be
valid which sets apart zoning districts or zones by establishing
between them a boundary line which may subsequently be
changed without the adoption of an amendment to a zoning
ordinance or bylaw so changing such line.

'57
58

159
160
161
162 Section 5. Special Permits. The zoning ordinance or bylaw

may specify the following types of development for which a
special permit shall be required:

163
164
165 (1) Uses of a specified character permitted in all districts of

a particular class. Such uses by special permit shall be in
harmony with the general purpose and intent of the ordinance
or bylaw and shall be subject to general or specific rules and
conditions therein contained.

166
167
168
169
170 (2) Developments which require a development bonus in the

form of increases in the permissible density of population or
intensity of use. Such development bonuses shall be granted
only when there is an agreement to provide certain open space,
or low income housing, or traffic and pedestrian amenities. The
special permit granting authority must find in writing that the
purposes of the zoning bylaws or ordinances of the district in
question are served by the bonus granted.

171
172
173
174
175
176
177
178 The ordinance or bylaw which provides for such develop-

ment bonuses shall state the specific amenities or locations of
proposed uses for which the bonus may be granted and the
maximum increases in density of population or intensity of use
which may be authorized by the special permit-granting
authority.

179
180
181
B2

183
(3) Development of land which is boundcu or transected by

a zoning district boundary where the owner requests that one
or more of the permitted uses in one district be extended over
the district boundary for a distance of 100 feet or the property
line, whichever is the lesser. Such permits shall be granted only
where the permit-issuing authority finds that such use or uses

184
185
186
187
188
189



HOUSE - No. 7227 I Aug.16

190 under appropriate conditions and safeguards will not interfere
with the quiet use and enjoyment of any abutting properties
and will not substantially derogate from the intent and pur-
poses of the zoning ordinance or bylaw.

191
192
193
194 The ordinance or bylaw may provide that all special permits

shall be issued by the zoning board of appeals established
under this chapter or by the zoning administrator established
under this chapter, or by the city council of a city or by tb~
selectmen of a town, or may provide that certain classes
special permits shall be issued by one of the foregoing, and
others by another. Such permit-issuing authority shall adopt and
from time to time amend reasonable procedural rules relative
to the issuance of such permits, and shall file a copy of said
rules in the office of the city or town clerk. Such rules may
prescribe the size, form, contents, style and number of copies
of plans and specifications and the procedure for the submis-
sion and approval thereof. An ordinance or bylaw may provide
that petitions for any or all types of special permits therein
authorized shall be reviewed by an environmental design review
board which shall make such recommendations as it deems
appropriate. Such a board shall consist of five members. The
members shall be appointed by the mayor or by the selectmen
for terms of such length and so arranged that the terms of one
appointee shall expire each year. Said board shall annually
select a Chairman from its own number, and may employ
clerical and other assistance, and shall make its recommenda-
tions on all applications for special permits where its recom-
mendation is required, within 30 days after a copy of the plans
and specifications are forwarded to it by the special permit-
granting authority.

195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219

Where the permit-issuing authority is other than the board of
appeals or the zoning administrator, it shall comply with the
notice requirements and procedural requirements of section
in the same manner as boards of appeals except that if a city
council having more than five members is designated to act
upon such a special permit, the public hearing may be by a
committee of such council. In all cases other than where the
special permit-issuing authority is the zoning administrator, said
permits shall issue by a two-thirds vote of a city council or the
board of selectmen, but where the special permit-issuing authority

220
221
999

223
224
225
226
227
228
9?g
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230 is the zoning board of appeals, said permit shall issue in the
231 case of a three-member board by unanimous vote and in the
232 case of a five-member board by a vote of four of the five
233 members except that in the case of special permits authorized
234 under paragraph 1, subparagraph 3, above, if any owner of
235 abutting property filed a protest in writing with the city or
236 town clerk prior to the close of the hearing a unanimous vote
237 shall be required.
238 If in the case of special permits requiring construction, a build-
-239 ing permit is not obtained within six months and construction is
240 not begun within an additional six months and proceeds in good
241 faith, then the special permit shall lapse and become void. Such
242 voided special permits may be reestablished only after another
243 public hearing in accordance with section 12.
244 Section 6. Nonconforming Uses. To protect the right of
245 existing non-conforming uses to continue, subject to reasonable
246 regulations, and to mitigate the adverse effects of such uses on
247 other properties and on the comprehensive plan, cities and
248 towns are authorized (1) to classify and regulate the noncon-
-249 formities by zoning provisions applicable to all nonconformities
250 within each classification, and (2) to appropriate moneys for
251 the purposes of this section.
252 “Nonconforming” shall mean not in compliance with current
253 regulations but either (1) lawful when established, or (2) lawful
254 by virtue of the following;
255 A. In a city, no zoning ordinance or amendment shall affect
256 any permit issued or property applied for or any building or
257 structure lawfully begun before notice of hearing on such
258 ordinance or amendment before the planning board, or, if there
259 is none, before the city council, has first been given; and, in a
260 town, no zoning bylaw or amendment thereof shall affect any
261 permit issued or properly applied for on any building or
J162 structure lawfully begun before notice of hearing on such
263 bylaw before the planning board, or, if there is none, before
264 the selectmen, has first been given or before the issuance of the
265 warrant for the town meeting at which such bylaw or amend-
-266 merit is adopted, whichever comes first; provided, that con-
-267 struction work under such a permit is commenced within six
268 months after its issue, and the work, whether under such
269 permit or otherwise lawfully begun, proceeds in good faith
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270 continuously to completion so far as is reasonably practicable
271 under the circumstances. The application for an issuance of a
272 permit or the beginning of work upon a building or structure,
273 or a change of use, after such notice has been given or such
274 warrant has been issued, shall not justify the violation of a
275 zoning ordinance or bylaw or an amendment thereto subse-
-276 quently adopted as the outcome of such hearing and in
277 substantia] accord with such notice or warrant; provided, the, -

278 subsequent steps required for the adoption of such ordinancdl
279 or bylaw or amendment thereto are taken in their usual
280 sequence without unnecessary or unreasonable delay; and pro-
-281 vided further that permits subject to this provision and muni-
-282 cipal lien certificates issued on land or real estate shall bear a
283 warning that they will be subject to revocation, or in the case
284 of lien certificates that they will be subject to change in status
285 upon the adoption of such ordinance or by-law or amendment
286 thereto; and provided further that all municipal lien certificates
287 issued on property subject to such a permit shall bear an appro-
-288 priate notation.
289 B. Notwithstanding the provisions of paragraph “A” above,
290 any lot lawfully laid out by plan or deed duly recorded, as
291 defined in section 81L of chapter 41, or any lot shown on a
292 plan endorsed with the words “approval under the subdivision
293 control law not required” or words of similar import, pursuant
294 to section BIP of chapter 41, or any lot shown on a plan
295 submitted to the planning board pursuant to section 81-0 of
296 chapter 41, or any lot shown on a preliminary plan referred to
297 in section BIS of chapter 41 which has been submitted to a
298 planning board, provided that a definitive plan is duly sub-
-299 mitted within seven months from the date on which the
300 preliminary plan was submitted, which complied at the time ot
301 such recording, endorsement or submission, whichever is earlier,
302 with the requirements of any ordinance or bylaw in effect iis>
303 the city or town where the land is situated, notwithstanding
304 the adoption or amendment of provisions in a zoning ordinance
305 or bylaw in such city or town imposing different use restric-
-306 tions, or other requirement, in excess ot those in effect at the
307 time of such recording, endorsement or submission (I) may
308 thereafter be built upon for residential use if, at the time ot
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the adoption of such requirements or increased requirements,
such lot was held in ownership separate from that of adjoining
land located in the same residential district and is not subse-
quently held in common ownership with that of adjoining land
located in the same residential district, or (2) may be built
upon for residential use for a period as determined by the
formula hereinafter described commencing from the date of
such recording or such endorsement, whichever is earlier, if, at
the time of the adoption of such requirements or increased
requirements, such lot was held in common ownership with
that of adjoining land located in the same residential district;
and further provided, in either instance, at the time of such
building (a) such lot has an area of 5,000 square feet or more
and a frontage of 50 feet or more, is in a district zoned for
residential use and conforms except as to area, frontage, width
or depth and type of residential use with the applicable
provisions of the zoning ordinance or bylaw in effect in such
city or town and (b) any proposed structure is to be located
on such lot so as to conform with the minimum requirements
of front, side and rear yard setbacks and type of residential
use, if any, in effect at the time of such recording, submission
or endorsement, whichever is earlier, and to all other dimen-
sional requirements for such structure in effect at the time of
building. The period in years under “(2)” above shall be
determined by dividing the total number of lots shown on the
plan by twenty, except that in no case shall such period be less
than two years or more than ten years.

309
310
311
312
313
314
315
316

..’317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332
333
334
335

In the event that any lot shown on a plan bearing an
endorsement by the planning board is. after the date of such
endorsement, subject matter of any appeal to a board of
appeals or of litigation relating to a decision of such board, the
exemptive provisions of the foregoing paragraphs shall be
extended for a period equal to that from the date of initiation
of either or both the appeal and litigation to the date of final
disposition thereof, provided final adjudication in such proceed-
ings is in favor of the owner of the lot.

336
337
338
339
340
541
342
343
344

Nonconformities shall be classified as those of use or of
dimension, and as applying to lots, structures, signs, or to
combinations thereof. Upon application by the owner, a non-
conformity shall be certified as such by the building inspector.

345
346
347
348
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349 A zoning ordinance or bylaw or any amendment thereto
350 shall apply to any change of use thereof and to any alteration
351 of a building or structure when the same would amount to
352 reconstruction, extension or structural change, and any altera-
-353 tion of a building or structure to provide for its use for a
354 purpose or in a manner substantially different from the use to
355 which it was put before alteration, or for its use for the same
356 purpose to a substantially greater extent. No such ordinance or-
-357 bylaw shall so regulate the nonuse of nonconforming land used*
358 for agriculture, horticulture or floriculture where such nonuse
359 has existed for less than five years; and provided, further, that
360 no such ordinance or bylaw shall prohibit the alteration,
361 rebuilding or expansion within applicable set-back requirements
362 of nonconforming land or structures used primarily for agricul-
-363 ture, horticulture or floriculture. The last exception shall not
364 apply to greenhouses located in residential areas. The zoning
365 ordinance or bylaw may, however, regulate nonconformities as
366 provided hereinafter:
367 (1) Nonconforming uses may be allowed to expand or to
368 increase the volume of use up to limits specified in the
369 ordinance, or bylaw upon application for a special permit
370 issued pursuant to section 5.
371 (2) Conversion to another nonconforming use may be
372 authorized by the ordinance or bylaw upon application for a
373 special permit. Such application shall be subject to the general
374 procedures established with respect to special permit applica-
-375 tions under section 5 of this act, and such permit shall not be
376 issued unless there is a finding that such other use would be
377 less detrimental to the neighborhood than the present use.
378 (3) Resumption after continuous nonuse for a period of one
379 year or more as specified in the ordinance or bylaw, may be
380 prohibited without regard to any intention of the owner of a
381 nonconformity to abandon such use. %

382 (4) Normal maintenance and repair shall be permitted. The
383 ordinance or bylaw may specify the percentage of destruction
384 of a nonconforming structure or sign which will result in the
385 prohibition of reconstruction.
386 (5) An ordinance or bylaw may establish regulations per-
-387 tabling to one or more categories of nonconforming uses or
388 structures designed to mitigate the adverse effects of such uses
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389 or structures on other property in the vicinity. The regulations
390 may require the establishment or setback lines, the erection of
391 fences or other screening, construction of parking facilities,
392 limitations on emission of smoke, fumes, or noise and the
393 hours when the existing use may be conducted, or may
394 establish any other requirements reasonably related to health,
395 safety, or the general welfare, and such regulations may be
396 imposed even though similar regulations are not imposed on
397 similar uses or structures in other areas where such uses or
398 structures are permitted, provided, however, that no such
399 regulation which would make the continuation of a noncon-
400 forming use or structure impracticable or impossible shall be
401 enforced against the use of structure unless necessary for the
402 protection of health or safety.
403 (6) Termination or elimination of any nonconformity within
404 a specified period may be required in accordance with a
405 formula which will allow amortization of the investment there-
406 in over a period of at least three years. Different formulas may
407 be used for different categories of nonconformities. Such
408 formulas shall take into account (a) value of the property or
409 use (b) enhanced value of the use by virtue of its noncon-
410 forming status (c) period of amortization (d) remaining useful
411 life (e) effect on other properties (f) cost of conversion so as
412 to conform with existing regulations and (g) corrective
413 measures to mitigate effects on other properties.
414 (7) A nonconforming structure or sign which can no longer
415 be economically used and which cannot be converted to
416 conform with existing regulations, may be ordered demolished
417 or removed in the same manner as provided for the removal of
418 structures pursuant to chapter 143, section 6-11.
419 (8) The moving of a nonconforming use, structure or sign.
420 to any location in the city or town other than to a district
421 where it is permitted, may be prohibited. A city or town may
422 appropriate the money to pay all or part of the cost of moving
423 a nonconforming use, structure or sign to a site where it is
424 permitted, provided that such payment is made in accordance
425 with criteria and procedures established in the bylaw or
426 ordinance.
427 (9) For the purpose of terminating nonconforming uses or
428 structures, a city or town may acquire by purchase or eminent



HOUSE - No. 7227 [Aug.22

V

429 Qumain any nonconforming lot, structure, or sign, or combina-
-430 tion thereof.tion thereof.
431 (10 Previously issued permits for structures or signs which
432 will be nonconforming when completed, and previous authori-
433 zations under the subdivision control law for divisions of land
434 still held in common ownership into lots which will be
435 nonconforming when conveyed, may be revoked or suspended
436 for a specified period upon payment to the developer of both
437 (1) all costs otherwise unrecoverable, incurred in reliance upon
438 the permit or approval; (2) the cost of restoring insofar as
439 necessary, the land or property to its original condition at the
440 time of issuance of the permit or approval; and (3) in the case
441 of suspension, the damages sustained by the developer by
442 virtue of his inability to proceed with construction during the
443 period of such suspension.
444 Section 7. Adoption and Amendment of Zoning Ordinances
445 or Bylaws. Zoning ordinances or bylaws may be adopted and
446 from time to time be changed by amendment, addition or
447 repeal, but only in the manner hereinafter provided. Proposed
448 zoning ordinances or bylaws or proposed changes in the same
449 may be initiated by a city council, board of selectmen or by
450 request of registered voters of the town pursuant to c. 39,
451 section 10, or the planning board established under c. 41,
452 section 81 A, or by a regional planning agency established
453 pursuant to law. The selectmen or city council shall promptly
454 submit such proposed zoning ordinance or bylaw or proposed
455 change in the same to the planning board for appropriate

457 Prior to such adoption or subsequent change, and within 65
458 days after the proposed zoning ordinances or bylaws are
459 submitted to the planning board for appropriate action, the
460 planning board, or if there is none, the selectmen or city
461 council acting as the planning board shall hold a public hearing,
462 notice of which shall be given in accordance with section 15 ol
463 this act. Notice of said hearing, in a manner prescribed in
464 section 15 shall also be given to the Department of Community
465 Affairs, the regional planning agencies, if any, and to the
466 planning boards of all abutting communities. A report by the
467 planning board to the town meeting or to the city council or a
468 lapse of 20 days after said hearing without submission of such

456 action
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469 a report, shall be a condition precedent to final action on such
470 adoption or change. Such report shall transmit the recommen-
-471 dations, if any, of the aforementioned planning agencies.
472 If a city council fails to take final action on the ordinance
473 within 90 days after its hearing, it shall not act thereon until
474 after it holds a subsequent hearing, notice of which is given in
475 the manner prescribed in section 15.
776 No change of any zoning ordinance or bylaw shall be

''477 adopted except by a two-thirds vote of all members of the city
478 council where there is a commission form of government or a
479 single branch or of each branch where there are two branches
480 or by a two-thirds vote of a town meeting; provided, that in
481 case there is filed with the city clerk prior to the close of the
482 first hearing before the city council or committee thereof a
483 written protest against such change, stating the reasons duly
484 signed by the owners of twenty percent or more of that land
485 area which is the sum of the area directly affected and the area
486 within three hundred feet thereof, no such change of any such
487 ordinance shall be adopted except by a three-fourths vote of all
488 the members thereof where there is a commission form of
489 government or a single branch, or of each branch where there
490 are two branches.
491 No proposed zoning ordinance or bylaw making a change in
492 any existing zoning ordinance or bylaw, which has been
493 unfavorably acted upon by a city council or town meeting,
494 shall be considered on its merits by the city council or town
495 meeting within two years after the date of such unfavorable
496 action unless the adoption of such proposed ordinance or
497 bylaw is recommended in the final report of the planning
498 board or selectmen.
499 When zoning bylaws or any changes therein are submitted to
'9O the attorney general for approval as required by section 32 of

TtOI chapter 40, there shall also be furnished to him a statement
502 explaining clearly the bylaws or changes proposed, together
503 with maps of plans, when necessary. After approval by the
504 attorney general in towns, or adoption by the city council in
505 cities, a copy of the latest effective zoning bylaw or ordinance
506 of a community shall be submitted to the department of
507 community affairs. The effective date of zoning ordinances or
508 by-laws, or amendments thereof, shall be the date of their
509 adoption by the town meeting or the city council, but no such
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5 10 by-law or ordinance shall be valid as against any person unless a
511 certified copy thereof together with a zoning map showing the
512 current district boundaries and certified notice sent for publica-
-513 tion of hearings affecting zoning changes shall have been re-
-514 corded in the Registry of Deeds for the county or district in
5 15 which the municipality is located.
516 If the attorney general questions the validity of any ordi-
-517 nance or bylaw adopted by a city or town under this chapter^
518 he may bring any information in his own name as such office^
519 in the superior court sitting in equity for the county in which
520 such city or town is situated for a declaratory decree to

determine the validity of such ordinance or bylaw.
No claim of invalidity of any zoning bylaw, ordinance or

amendment on account of the small size and nature of the area
524 affected, or on account of any defect in the procedure of
525 adoption provided by section 15 of this chapter and sections

6 thirty-two and thirty-two A of chapter forty or any special act,
27 bylaw, ordinance or municipal charter, shall be made in any
28 legal pn ceding, and no state, regional, county or municipal
9 official shall refuse, deny or revoke any permit, approval or

30 certificate dependent upon such validity, unless the clerk
3! within nine! da' after the third newspaper publication of the

2 notice of ado( . ion publishes in the same newspaper or news-
3 papers a notice of determination of invalidity, or the invalidity

34 is claimed in a legal proceeding commenced within the ninety
35 days and notice specifying the court, parties, invalidity claimed.
36 and date of filing is filed with the town or city clerk within

the ninety days.

538 Section 8. Enforcement of Zoning Ordinances and Bylaws.
539 (1) No structure shall be moved, erected, razed, externally
540 altered, or changed in character of use or occupancy without a
541 permit from the inspector of buildings in a city or town, or the
542 officer or be rd having supervision of the construction o»
543 buildings or the power of enforcing municipal building laws, or,
544 if in any town there is no such officer or board, the selectmen.
545 No state, county or other municipal authority shall issue any
546 permit where the construction, moving, razing, external altera-
-547 tion, change in character of use or occupancy, or use of land
548 which would be in violation of any zoning ordinance or bylaw
549 or amendment.
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550 No structure shall be moved, erected, razed, externally
551 altered or otherwise changed in character when such moving,
552 erecting, razing, altering or changing results in a change in
553 occupancy without a permit of occupancy being issued from
554 the board of health or the officer or board having the power to
555 enforce the municipal health code.
556 (2) In any case where the local officer or board charged
557 with enforcement of the zoning ordinance or bylaw is re-
-558 quested in writing to enforce the ordinance or bylaw against
559 any person allegedly in violation of the same, such local official
560 or board declining to act, shall notify the party requesting such
561 enforcement of such decision in writing of any action or
562 refusal to act on such request within fourteen days of receipt
563 of such request.
564 (3) The superior court shall have jurisdiction in equity to
565 enforce the provisions of this chapter, and any ordinances or
566 bylaws adopted thereunder, and may restrain by injunction
567 violations thereof; provided, however, if real property has been
568 improved and used in accordance with the terms of the original
569 building permit issued by a person duly authorized to issue
570 such permits, no action, criminal or civil, the effect or purpose
571 of which is to compel the abandonment, limitation or modifi-
-572 cation of the use contemplated by said permit or the removal,
573 alteration or relocation of any structure erected in reliance
574 upon said permit by reason of any alleged violation of the
575 provisions of this chapter, or of any ordinances or bylaw
576 adopted thereunder, shall be maintained, unless such action
577 suit or proceeding is commenced within six years next after tin
578 issuance of such permit.
579 (4) A zoning ordinance or bylaw may provide that any
580 person violating any provision of the ordinance or bylaw
581 adopted pursuant to this chapter shall be subject to a fine of
582 not more than $lOO.OO for each offense. The ordinance or
583 bylaw may further provide that each day such violation
584 continues shall constitute a separate offense.
585 Section 9. Administrative Appeals. An appeal to the zoning
586 administrator established under section 11 or to the Board of
587 Appeals established under section 12, as the ordinance or
588 bylaw may provide, may be taken (1) by any person aggrieved
589 by reason of his inability to obtain a permit from any
590 administrative official under the provisions of this chapter, (2)
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591 by the regional planning agency in whose area the municipality
592 is situated, or (3) by any person, officer or board of the city
593 or town, or other municipality aggrieved by any order or
594 decision of the inspector of buildings or other administrative
595 official in violation of any provision of this chapter, or any
596 ordinance or bylaw adopted thereunder.
597 Section 10. Variances. The zoning administrator established
598 under section 11 or the board of appeals established under
599 section 12, whichever the ordinance or bylaw may provide,^
600 shall have the power to authorize upon appeal, or upon
601 petition, a variance from the terms of the applicable zoning
602 ordinance or bylaw where, (1) owing to conditions not created
603 by the petitioner or appellant, especially affecting such parcel
604 or such building but not affecting generally the zoning district
605 in which it is located, (2) a literal enforcement of the
606 provisions of the ordinance or bylaw would involve substantial
607 financial hardship by reason of peculiarity of the size, shape,
608 soil condition, environmental consideration or such other con-
-609 ditions affecting such parcel or buildings thereon, to the
610 appellant, and (3) desirable relief may be granted (a) without
611 substantial detriment to the public good and (b) without
612 nullifying or substantially derogating from the intent or pur-
-613 pose of such ordinance or bylaw. No variance shall be granted
614 unless the granting authority specifically finds that each and
615 every foregoing requirement has been met, and in no case shall a
616 variance be granted for a parcel of property which authorizes a
617 use or activity which is not otherwise expressly permitted as a
618 matter of right in the zone or district where the property is
619 located, except in the case of a request for such variance which
620 may be granted when all of the following conditions are met, (1)
621 when the variance requested is accessory to a permitted use in an
622 adjacent zone or district on the same or an abutting parcel, (2)
623 the area for which the use variance is requested shall not exceec^.
624 twenty percent of the parcel upon which the use is located, (3)
625 only when fourteen days have elapsed without written objection
626 from the planning board being filed with the city or town clerk.
627 The variance granting authority may impose appropriate con-
-628 ditions, safeguards and limitations both of time and of use, in-
-629 eluding (a) compliance with regulations to be made and amended
630 from time to time thereafter, and (b) the continued existence of
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631 a particular building where the variance is granted because of
632 conditions especially affecting such building; provided, however,
633 that no variance shall be valid which is conditioned upon the
634 continued ownership of the land or building to which the vari-
-635 ance pertains by any particular person.
636 If a use to which a variance is granted is not established on
637 the premises within six months of such granting, the authoriza-
j3B tion for such variance shall lapse and become void, and may be

'"639 reestablished only after another public hearing and notice in
640 accordance with section 12.
641 Section 11. Zoning Administrator. A city or town may es-
-642 tablish an ordinance or bylaw which sets forth a procedure
643 whereby the zoning board of appeals may delegate certain
644 power to a zoning administrator who shall serve at the pleasure
645 of the zoning board of appeals.
646 The zoning administrator may be authorized to exercise
647 certain powers, including but not limited to one or more of the
648 following powers:
649 1) To hear and decide appeals as provided in section 9.
650 2) To hear and decide applications for special permits as
651 provided in section 5.
652 3) To hear and decide petitions for variances as provided in
653 section 10.
654 Any appeal under section 9 which the ordinance or bylaw
655 requires to be heard by the zoning administrator shall be taken
656 within 30 days from the date of the order or decision which is
657 being appealed, by filing a notice of appeal, specifying the
658 grounds thereof,with the city or town clerk, who shall forth-
-659 with transmit copies thereof to such officer or board whose
660 order or decision is being appealed, and to the zoning adminis-
-661 trator. Such officer or board shall forthwith transmit to the
fi62 zoning administrator all documents and papers constituting the

'•063 records of the case in which the appeal is taken. The zoning
664 administrator shall fix a reasonable time for the hearing of any
665 appeal or other matter referred to him and shall cause the
666 notice of such hearing to be published and given to parties in
667 interest in the manner provided in section 15.
668 The zoning administrator shall adopt rules, not inconsistent
669 with the provisions of the zoning ordinance or bylaws of the
670 city or town, for conducting the business of the office and
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1 otherwise carrying out the purposes of this chapter, and shall
O filo a nr\r\\/ cnr*V> rnlpc In tV»P r»ffipp floo /-vr tnum plprV672 file a copy of such rules in the office of the city or town clerk.

673 Ail hearings shall be open to the public. The decision of the
674 zoning administrator shall be made within thirty-five days after
675 the date of filing of an appeal, application or petition. Failure
676 of the zoning administrator to make a decision shall be deemed
677 favorable action. The zoning administrator shall cause to be
678 made a detailed record of the proceedings, setting forth clearly
679 the action taken and the reason or reasons for his decision,
680 copies of which shall be immediately filed in the office of the
681 city or town clerk and shall be a public record, and notice of
582 decisions shall be mailed forthwith to the petitioner, applicant

683 or appellant, to the parties in interest as designated in section
684 15, to the planning board, to the board of appeals, and to
685 every person present at the hearing who requested notice be
686 sent to him and states the address to which such notice is to
687 be sent. Each said notice shall specify that appeals must be

88 made pursuant to section 12 and must be filed within thirty
689 days. Upon the granting of a variance or special permit the
690 zoning administrator shall issue to the landowner a notice,
691 containing the name and address of the landowner, identifying
692 the land affected, and stating that a limited or conditional
693 variance or special permit has been granted which is set forth
694 in the decision of the zoning administrator on file in the office
695 of the clerk of the city or town in which the land is located.
696 In exercising the powers granted by this section, a zoning
697 administrator may, in conformity with provisions of this
698 chapter, reverse or affirm in whole or in part, or may modify,
699 any order or decision, and may make such order or decision as
700 ought to be made, and to that end shall have the powers of the

701 officer from whom the appeal is taken and may issue or direct
702 the issue of a permit. No appeal or petition under section 10,
703 for a variance from the terms of an ordinance or bylaw with
704 respect to a particular parcel of land or the dwellings thereon,
705 and no application under section 5 for a special permit, which
706 has been unfavorably acted upon by the zoning administrator
707 shall be considered on its merits by said administrator within
708 two years after the date of such unfavorable action unless said
709 zoning board of appeals finds a specific and material change in
710 the conditions upon which the previous unfavorable action was
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711 based, and describes such change in the record of its proceed-
-712 ings; except with the consent of all but one of the members of
713 the planning board, or of the board of selectmen in a town
714 having no planning board; provided, however, that an annul-
-715 ment of a favorable decision of the zoning administrator by the
716 court following an appeal to the board of appeals shall not
717 constitute unfavorable action within the meaning of this
718 section.
'719 Section 121 Boards of Appeals. A. Board of Appeals; Estab-
720lishment; Membership; Tenure; Removal; Vacancies Every
721 zoning ordinance or bylaw shall provide for a board of appeals
722 which may be the existing board of appeals under the local
723 building or planning ordinance or bylaws. The Mayor or select-
-724 men shall appoint members of the board of appeals within
725 three months of the adoption of the ordinance or bylaw.
726 Pending appointment of the members of the board of appeals
727 the city council or selectmen shall act as the board of appeals.
728 Any board of appeals established hereunder shall consist of
729 three to five members, who shall be appointed by the Mayor,
730 subject to the confirmation of the city council, or by the
731 selectmen, for terms of such length and so arranged that the
732 term of one appointee will expire each year; and said board
733 shall elect annually a chairman from its own number, and may
734 employ experts and clerical and other assistants if funds are
735 appropriated for the purpose by the town meeting or city
736 council. The ordinance or bylaw may provide that the planning
737 director acting under chapter 41 shall also act as the clerk of
738 the board of appeals. Any member may be removed for cause
739 by the appointing authority upon written charges and after a
740 public hearing. Vacancies shall be filled for unexpired terms in
741 the same manner as in the case of original appointments. Such
742 ordinances or bylaws may provide for the appointment in like
|?43 manner of associate members of the board of appeals; and if
744 provision for associate members has been made the chairman of
745 the board may designate any such associate member to sit on
746 the board in the case of absence, inability to act or interest on
747 the part of a member thereof, or in the event of a vacancy on
748 said board may designate any such associate member to sit as a
749 member of the board until said vacancy is filled in the manner
750 provided in this section. No member or associate member of
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751 the board of appeals shall represent before such board any
752 party in interest in any matter pending before it.
753 B. Jurisdiction A zoning bylaw or ordinance may provide
754 that the board of appeals shall exercise the following powers:
755 1) To hear and decide appeals taken as provided in section
756 9
757 2) To hear and decide applications for special permits as
758 provided in section 5.
759 3) To hear and decide petitions for variances as provided in^
761 Any appeal under section 9 shall be taken within 30 days
762 from the date of the order or decision which is being appealed,
763 by filing a notice of appeal, specifying the grounds thereof,
764 with the city or town clerk, who shall forthwith transmit
765 copies thereof to such officer or board whose order or decision
766 is being appealed, and to the members of the board of appeals.
767 Such officer or board shall forthwith transmit to the board of
768 appeals all documents and papers constituting the record of the
769 case in which the appeal is taken.
770 When the ordinance or by4aw provides that the zoning ad-
771 ministrator may exercise original jurisdiction over any of the
772 above appeals, applications or petitions, the board of appeals
773 shall be authorized to hear appeals from the decision of the
774 zoning administrator. Any such appeal shall be taken within 30
775 days from the date of the order or decision which is being
776 appealed, by filing a notice of appeal, specifying the grounds
777 thereof, with the city or town clerk, who shall forthwith
778 transmit copies thereof to the zoning administrator and to the
779 members of the board of appeals. The zoning administrator
780 shall forthwith transmit to the board of appeals all documents
781 and papers constituting the record of the case in which the
782 appeal is taken.
783 All applications for a special permit or petitions of variance^
784 over which the board of appeals exercises original jurisdiction
785 shall be filed with the city or town clerk, who shall forthwith
786 transmit a copy thereof to the board of appeals.
787 C. Procedure The board of appeals shall hold a hearing on
788 any appeal, application or petition referred to it by the city or
789 town clerk within 65 days from the filing of such appeal,
790 application or petition. The board shall cause notice of such

760 section 10.
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hearing to be published and given to parties in interest as
provided in section 15, and shall notify the planning board of
the city or town and, if pertinent, to the planning board of
adjacent cities and towns which may forward recommendations
with respect to said matter for the consideration of the board
of appeals.

791
792
793
794
795
796

The board of appeals of such city or town shall adopt rules,
not inconsistent with the provisions of the zoning ordinance or
bylaw of such city or town for conducting its business and
otherwise carrying out the purposes of this chapter, and shall
file a copy of said rules in the office of the city or town clerk.
Meetings of the board shall be held at the call of the chairman,
and also when called in such other manner as the board shall
determine in its rules. Such chairman, or in his absence the
acting chairman, may administer oaths, summon witnesses, and
call for the production of papers. All hearings of the board
shall be open to the public. The decision of the board shall be
made within 75 days after the date of the filing of an appeal,
application or petition. The board shall cause to be made a
detailed record of its proceedings, showing the vote of each
member upon each question, or, if absent or failing to vote,
indicating such fact, and setting forth clearly the reason or
reasons for its decision and of its other official actions, copies
of all of which shall be forthwith filed in the office of the city
or town clerk and shall be a public record, and notice of the
decision shall be mailed forthwith to the petitioner, applicant
or appellant, to the parties in interest designated in section 15,
to the planning board, and to every person present at the
hearing who requests that notice be sent to him and states the
address to which such notice is to be sent. Each said notice
shall specify that appeals must be made pursuant to section 14
and must be filed within twenty days. Upon the granting
of a zoning variance or special permit the board of appeals
shall issue to the land owner a notice certified by the chairman
or the clerk, containing the name and address of the land
owner, identifying the land affected, and stating that a variance
or special permit has been granted which is set forth in the
decision of the board on file in the office of the clerk of the
city or town in which the land is located.

797
]9B

"799
800
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802
803
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813
814
815
816
817
818
819
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In exercising the powers granted by this section, a board of830
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appeals, may, in conformity with the provisions of this chapter,
reverse or affirm in whole or in part, or may modify, any order
or decision, and make such order or decision as ought to be
made, and to that end shall have all the powers of the officer
from whom the appeal is taken and may issue or direct the
issue of a permit.

831
s

34
35

it

The concurring vote of all the members of the board of
appeals consisting of three members, and a concurring vote oM
all except one member of a board consisting of five members,
shall be necessary to reverse any order or decision of any
administrative official under this chapter or to effect any vari-
ance in the application of any such ordinance or bylaw. The
vote required to grant a special permit shall be as prescribed in
section 5.

83

839
840
841

843
844

No appeal, application or petition which has been un-
favorably acted upon by the board of appeals shall be con-
sidered on its merits within two years after the date of such
unfavorable action unless said board finds by a majority vote a
specific and material change in the conditions upon which the
previous unfavorable action was based, and describes such
change in the record of its proceeding, or except with the
consent of all but one of the members of the planning board
or of the board of selectmen in a town having no planning
board; provided, however, that an annulment of a favorable
decision of said board by the courts pursuant to the authoriza-
tion contained in section 14, shall not constitute unfavorable
action within the meaning of this section.

845
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848
849
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854
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856
5

Any petition for a variance or application for a special
permit which has been referred to the board of appeals may
be withdrawn without prejudice by the petitioner prior to
publication of notice of hearing. If the petitioner fails to
withdraw his petition or application prior to publication
notice of said hearing, then the board of appeals may
grant, modify or deny said petition or application but in no
case shall it allow said petition or application to be withdrawn.

858
859

860
861
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863
864
865

Section 13. Variances, Special Permits, and Nonconforming
Use Certifications. A variance, special permit or certification of
nonconforming use status shall not take effect unless a certified
copy of the decision of the board of appeals with respect to
variances, special permits or notice of nonconforming use status

866
867
868
869
870
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87 1 certification provided in section 6 is recorded in the Registry of
872 Deeds for the county in which the land is located. The fee for
873 recording such notice shall be paid by the owner and the decision
874 shall be indexed in the grantor index under the name of the
875 owner of record.
876 Section 14. Judicial Appeals. Any person aggrieved by a
877 decision of the board of appeals, whether or not previously a

,878 party to the proceeding, or any municipal officer or board,
879 may appeal to the superior court for the county in which the
880 land concerned is situated, by filing a bill in equity within
881 twenty days after the decision has been filed in the office of
882 the city or town clerk. Notice of the filing with a copy of the
883 bill in equity shall be given to each city or town clerk so as to
884 be received within such twenty days. The bill shall allege that
885 the decision exceeds the authority of the board, and any facts
886 pertinent to that issue, and shall contain a prayer that the
887 decision be annulled. There shall be attached to the bill a copy
888 of the decision appealed from, bearing the date of filing there-
889 of, certified by the city or town clerk with whom the decision
890 was filed.
891 Where the bill is filed by someone other than the original
892 applicant, appellant or petitioner, such original applicant, appel-
-893 lant or petitioner and all the members of the board of appeals
894 shall be named as parties respondent with their addresses. To
895 avoid delay in the proceedings, instead of the usual service of
896 process on a bill in equity, the plaintiff shall within fourteen
897 days after the filing of the bill in equity give written notice
898 thereof, with a copy of the bill by delivery or certified mail to
899 all respondents, including the members of the board of appeals,
900 and shall, within twenty-one days after the entry of the bill tile
901 with the clerk of the court an affidavit that such notice has
902 been given. If no such affidavit is filed within such time the

•003 bill shall be dismissed. No answer shall be required but an
904 answer may be filed and notice with a copy and an affidavit of
905 such notice given to all parties as above provided within seven
906 days after the filing of the answer. Other interested persons
907 may be permitted to intervene, upon motion. The clerk of the
908 court shall give notice of the hearing as in other cases without
909 jury, to all parties, whether they have appeared or not. The
910 court shall hear all evidence pertinent to the authority of the
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911 board and determine the facts, and, upon the facts as so
912 determined, annul such decision if found to exceed the au-
913 thority of such board, or make such other decree as justice and
914 equity may require. The foregoing remedy shall be exclusive,
915 but the parties shall have all rights of appeal and exception as
916 in other equity cases.
917 A city or town may provide any municipal officer or board
918 with legal counsel for appealing, as provided " diis section,
919 decision of a board of appeals and for taking such other
920 subsequent action as parties in other equity cases are permitted
921 to take
922 Costs shall not be allowed against the board unless it shall
923 appear to the court that the board in making the decision
924 appealed from acted with gross negligence, in bad faith or with
925 malice.
926 Costs shall not be allowed against the party appealing from
927 the decision of the board unless it shall appear to the court
928 that said appellant or appellants acted in bad faith or with
929 malice in making the appeal to the court.
930 All issues in any proceeding under this section shall have
931 precedence over all other civil actions and proceedings.
932 Section 15. Establishing Uniform Notice Procedures. In all
933 cases where public notice is required it shall be given by
934 publication in a newspaper of general circulation in the city or
935 town once in each of two successive weeks, the first publica-
936 tion to be not less than 14 days before the day of the hearing
937 or if there is no such newspaper in such city or town then by
93a posting such notice in a conspicuous place in the city or town
939 hall for a period of not less than 14 days before the day of
940 such hearing. In all cases where notice to individuals or specific
941 boards or other agencies is required, notice shall be sent by
942 mail, postage prepaid. “Parties in interest” as used in this
943 chapter shall mean the petitioner, the abutters, the owners W943

land directly opposite on any public or private street or way.944
945 those abutters of abutters within three hundred feet of the
946 subject property and other owners as the board of appeals,
947 zoning administrator or city council may deem to be affected
948 thereby, as they appear on the most recent tax list, notwith-
-949 standing that the land of any such owner is located in another
950 city or town; the planning board of the city or town, and, if
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951 appropriate to the planning board of the adjoining city or town.
952 In the case of proposed zoning ordinances or bylaws, or
953 amendments thereto, the publication or notice required by this
954 section shall make reference to the place or places where the
955 full text and map may be inspected. All publications and
956 notices required by this section shall contain the following
957 information in bold type:

(a) the name of the petitioner, if appropriate;
‘'959 (b) the location of the area or premises which are the
960 subject of the hearing ;

961 (c) the date and place of the public hearing;
962 (d) subject matter of hearing; and
963 (e) nature of relief requested, if any

1 SECTION 2. Section 32 of chapter 40 of the General Laws
2 is hereby amended by striking out the sixth and seventh sen-
3 tences thereof and substituting therefor the following:
4 Before a bylaw takes effect it shall also be published in a
5 town bulletin or pamphlet, copies of which shall be posted in
6 at least five public places in the town; and if the town is
7 divided into precincts, copies shall be posted in one or more
8 public places in each precinct of the town, except that instead
9 of such publishing in a town bulletin or pamphlet and such

10 posting, copies thereof may be published at least three times in
11 one or more newspapers of general circulation in the town, and
12 in case of zoning bylaws and amendments copies shall be so
13 published by newspaper and also delivered to the commissioner
14 of community affairs, and the publication shall include a state-
-15 ment that claims of invalidity on account of the small size and
16 nature of the area affected or of any defect in the procedure
17 of adoption may not be made unless within forty days after

T 8 the third publication of the notice. If the clerk determines that
19 newspaper publication of maps is impracticable, they may be
20 omitted if posted as in the case of a town bulletin or pamphlet
21 and the newspaper publication state where copies may be
22 examined and obtained. The requirements of publishing in a
23 town bulletin or pamphlet and posting, or publishing in one or
24 more newspapers, as above, may be dispensed with, except in
25 case of zoning bylaws and amendments, if notice of the bylaw
26 be given by delivering a copy thereof at every occupied dwell-
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27 ing or apartment in the town, and affidavits of the persons
28 delivering the said copies, filed with the town clerk, shall be
29 conclusive evidence of proper notice hereunder.

1 SECTION 3. Section 32A of chapter 40 of the General
2 Laws is hereby amended by substituting for the period at the
3 end thereof the following:
4

, except that whether or not the city has accepted thisj
5 section in case of zoning ordinances and amendments copies’
6 thereof shall be published at least three times in one or more
7 newspapers of general circulation in the city, and delivered to
8 the commissioner of community affairs, and the publication
9 shall include a statement that claims of invalidity on account

10 of the small size and the nature of the area affected or of any
11 defect in the procedure of adoption may not be made unless
12 within forty days after the third publication of the notice. If
13 the clerk determines that newspaper publication of maps is
14 impracticable, they may be omitted if published in a municipal
15 bulletin or printed pamphlet and the newspaper publication
16 states where copies may be examined and obtained.
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