
MOUSE No. 7 361

HOUSE OF REPRESENTATIVES, August 22, 1973.

The committee on the Judiciary, to whom were referred the petit-
ion (accompanied by bill, Senate, No. 600) of William T. Bulger,
David J. Mofenson, Chester G. Atkins and Charles F. Flaherty, Jr.,
for legislation to relieve indigent litigants of burdensome court costs
in civil and criminal proceedings; the petition (accompanied by bill,
Senate, No. 738) of Mario Umana and Charles F. Flaherty, Jr., for
legislation to relieve indigent litigants of burdensome court costs in
civil and criminal proceedings; and the petition (accompanied by bill,
House, No. 1040) of Charles F. Flaherty, Jr., David J. Mofenson and
John F. Cusack relative to relieving indigent litigants of burdensome
court costs in civil and criminal proceedings, report recommending
that the accompanying bill (House, No. 7361) ought to pass.

For the committee,

DAVID J. MOFENSON.
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In the Year One Thousand Nine Hundred and Seventy-Three.

An Act relative to court costs incurred by indigent
PARTIES IN CIVIL AND CRIMINAL PROCEEDINGS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, m
follows:

1 SECTION 1. Chapter two hundred and sixty-one of the
2 General Laws is hereby amended by inserting after section
3 twenty-seven the heading “COURT COSTS OF INDIGENT PER-
4 SONS” and the following nine sections:
5 Section 27A. General Policy
6 In any civil or criminal proceeding in the supreme judicial,
7 appeals or superior courts, or in any probate, district, municipal,
8 juvenile or housing court, including but not limited to civil ac-
9 tions at law, suits in equity, proceedings for divorce or separate

10 support, summary and supplementary processes, and proceedings
11 upon petition to vacate, for review or for extraordinary writs,
12 any person determined by the court to be indigent shall be ex-

-13 empted from paying the normal fees and costs and may be ex-
-14 empted from paying all or part of any extra fees and costs of
1 5 such litigation, as hereinafter provided.
16 Section 278. Definitions.
17 Indigent. A person shall be deemed indigent for the purposes
18 of sections twenty-seven A through twenty-seven I if (1) his net
19 income and assets do not exceed the limits set out in section
20 twenty-seven E, or (2) he is otherwise wholly unable to pay the
21 fees and costs of the proceeding in which he is involved, oris
22 unable to do so without depriving himself or his dependents
23 the necessities of life, including shelter, food and clothing.
24 Fees and Costs. For the purpose of section twenty-seven A
25 through twenty-seven I fees and costs shall not include attorneys
26 fees.
27 Normal fees and costs. Normal fees and costs are the fees and
28 costs a party normally is required to pay in order to prosecute or
29 'defend the particular type of proceeding in which he is involved.
30 They shall include, but not be limited to, the following: in all
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31 civil cases, filing or entry fees, and fees and related costs for
32 service of process, including publication of a citation when publi-
33 cation is ordered; costs assessed in a bill of costs; in equity, fees
34 for the issuance of an injunction, restraining order, writ or other
35 process; in the probate court, fees for an amendment of record
36 Extra fees and costs. Extra fees and costs are the fees and
37 costs, in addition to those a party is normally required to pay in
38 order to prosecute or defend his case, which result when a party
39 employs or responds to a procedure not necessarily required in
40 the particular type of proceeding in which he is involved. They
41 shall include, but not necessarily be limited to, the following
42 fees and costs for the issuance or service of a subpoena, witness’s
43 fees, and appeal bond premiums.
44 Section 27C. Affidavit of Indigency
45 Upon or after commencing or responding to a proceeding, any
46 party may file with the clerk or register, serving a copy upon all
47 other parties, an affidavit of indigency and request for waiver,
48 obviation or county payment of fees and costs, upon a form
49 prescribed by the chief justice of the Supreme Judicial Court and
50 in accordance with the standards set forth in sections 27A
51 through 271 of this chapter, and sworn to under oath by the
52 affiant.
53 An indigent party may subsequently file one or more supple-
54 mentary affidavits requesting the waiver, obviation or county
55 payment of fees and costs not previously granted at any time
56 before a finding of guilt or innocence or a final decree or judg-
57 ment has been entered.
58 Section 27D. Proceedings on Affidavit.
59 When an affidavit of indigency, or any supplement thereto, is
60 filed, the clerk or register shall forthwith bring it to the attention
61 of the court. If the affidavit appears regular and complete on its
62 face and indicates that the affiant is indigent, the court shall
63 upon finding of the facts alleged therein, forthwith grant such
64 request for waiver, obviation or county payment of normal fees
65 and costs. The court in addition may grant, after a hearing, any
66 request for waiver, obviation or county payment of extra fees
67 and costs pursuant to the standard hereinafter set forth. The
68 court may grant a request with respect to an extra fee or cost
69 whenever the document, service or object is reasonably necessary
70 to assure the affiant as effective a prosecution or defense as he
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71 would have if he were financially able to pay. The court shall not
72 deny any request for waiver, obviation or county payment with-
-73 out previously holding a hearing. The court shall set down its
74 reasons for any decision in a memorandum which shall be filed
75 with the papers in the case.
76 Section 27E. Indigency Limits.
77 (1) The limits referred to in section twenty-seven B shall be
78 as follows, except as adjusted pursuant to subsection (2):

Net Income Limits

Annual or Monthly or Weekly
$2400 200 43.08Individual 200 43.08

Additional sum allowed
for each dependent $ 900 75 17.31

Net Assets Limits

All real and personal property, except a family home and less any
debts outstanding for more than 30 days;
Individual $2OOO

First dependent
Each additional

$lOOO

$ 100dependent

79 (2) The attorney general shall promulgate regulations from
80 time to time, but not less often than by June thirtieth of each
81 odd numbered year, pursuant to the provisions for regulatory
82 hearings of chapter thirty A, adjusting the limits provided in
83 subsection (1) to substantially reflect any changes in the United
84 States Consumer Price Index.
85 Section 27F. Near Indigency.
86 Any party whose annual net income does not exceed the ap-
-87 propriate indigency limit set out in section 27E by more than
88 one thousand dollars may file an affidavit similar in form to that
89 provided in section twenty-seven C, and shall or may be granted,
90 as appropriate, a partial waiver or partial order for county pay-
-91 ment, as the case may be, such that the litigant will be required
92 to pay a percentage of each fee or cost in proportion to the
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93 percentage by which his income exceeds the indigency limits
94 prescribed in section twenty-seven E. In computing this per-
-95 centage the court shall employ the following formula:

Portion of fee or cost Income in excess of
to be paid by indigent = Fee or Cost x indigency limit

$1,000.00

96 Section 27G. Repayment. Any party on whose behalf any
%}1 fees or costs have been waived or paid by the county pursuant to

98 sections twenty-seven D or twenty-seven I or both shall repay the
99 total amount thereof to the clerk or register of the court if said

100 party shall have recovered, as a result of the proceeding in which
101 said fees or costs were waived or paid, an amount in excess of
102 three times the total amount of said fees and costs. In any case in
103 which any fees or costs have been so waived or paid, the court,
104 upon the waiver or payment of any such fees or costs shall notify
105 all parties of the total amount of said fees and costs to date and
106 that any money judgment or settlement in favor of the party for
107 whom said fees or costs were waived or paid which exceeds three
108 times the total amount thereof shall be deposited with the clerk
109 or register of the court in the following manner. Any party obli-
-110 gated to pay any judgment or settlement exceeding three times

111 the total amount of said fees and costs, or any portion of such a
112 judgment or settlement, shall pay to the clerk or register the total
113 amount of said fees or costs, or if more than one party is so
114 obligated, his proportional share thereof, and deduct the same
115 from such judgment or settlement. The clerk or register shall
116 notify all parties when the total amount of fees and costs has
117 been so reimbursed. When said notification is received by the
118 party obligated to pay such judgment or settlement or portion
119 thereof, or if no such notification is received after the expiration

'2O of thirty days after the payment by said party of such fees or
*2l costs or his share thereof, said party shall promptly forward the
122 remainder of the judgment or settlement to the party entitled to
123 it. This procedure shall not be construed to excuse any person on
124 whose behalf any fees or costs have been waived or paid from the
125 obligation to repay the same as provided in this section.
126 Section 27H. Obviation of County Payment.

127 The court may obviate payment of a normal or extra fee or
128 cost by ordering, upon its own motion or that of any party, that
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129 the document, service or object in question be provided by an
130 alternative means at lower or no cost, if the alternative or substi-
-131 tute thereby provided is substantially equivalent and the pro-
-132 vision thereof does not materially impair the rights of any party.
133 In any such order the court may direct county payment of the
134 cost of any alternative selected to the same extent that the court
135 would but for this section have ordered county payment for the
136 document, service or object in question.
137 Section 271 Mechanism for County Payment; Reimburse.
138 ment by Commonwealth.
139 The clerk shall receive from any indigent party or his attorney
140 all bills and vouchers for any document, service or object ren-
141 dered to said party for which an order for county payment has
142 been issued, and shall transmit said bills and vouchers and an
143 attested copy of said order to the county treasurer, or in Suffolk
144 county to the auditor of Boston, hereinafter included in the term
145 “county treasurer,” who shall make prompt payment thereon.
146 The county treasurer shall keep a record of all payments or
147 waivers made pursuant to this section and of all repayments
148 made pursuant to section 27G, including therein the name of the
149 party, his attorney if any, the names and addresses of the person
150 or persons to whom payment is made, the documents services or
15 1 objects for which payment is made, the dates each was rendered
152 to the party and the charge for each, and the dates payment was
153 made by the county treasurer. This record shall be a public rec-
154 ord, open to inspection by members of the public during normal
155 business hours.
156 Periodically, according to a schedule established by the treas-
157 urer and receiver general of the Commonwealth, the several
158 county treasurers shall requisition funds from the Common-
159 wealth to reimburse fees and costs paid or waived by the counties
160 during the preceding period. The said treasurer of the Common-
-161 wealth shall pay said requisitions from any sums appropriate
162 therefor, and he may require any documentation that he deems
163 appropriate before making payment.
164 The treasurer of the Commonwealth shall on or before Decem-
-165 ber first of each year render a written report to the General
166 Court indicating the amounts and purposes of all expenditures
167 under sections twenty-seven A through twenty-seven H by the
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168 various counties which the Commonwealth lias reimbursed and
169 making such recommendations for change in the law as he deems
170 necessary.

1 SECTION 2. Section eleven of chapter thirty-five of the
2 General Laws, as most recently amended by section one of chap-
-3 ter six hundred fifty-nine of the Acts of nineteen hundred and
4 fifty, is hereby amended by inserting in the first sentence after
5 the words “criminal prosecutions” the following words; or for
6 court costs for indigent litigants pursuant to sections twenty-
-7 seven A through twenty-seven I of chapter two hundred and
8 sixty-one.

1 SECTION 3. Section twelve of said chapter thirty-five is
2 hereby amended by inserting after the words “chapter two hun-
-3 dred and thirteen” the following words: or for court costs for
4 indigent litigants in the supreme judicial, appeals or superior
5 courts, or in any probate, district, municipal, juvenile or housing
6 court under section twenty-seven A through twenty-seven 1 of
7 chapter two hundred and sixty-one.

1 SECTION 4. Section four of chapter two hundred and
2 eighty of the General Laws is hereby amended by adding at the
3 end thereof the following paragraph:
4 Fees and costs of indigent defendants in criminal prosecutions,
5 except attorneys fees, shall or may be waived or obviated by the
6 court or paid by the county in accordance with the provisions of
7 section twenty-seven A through twenty-seven I of chapter two
8 hundred and sixty-one.

1 SECTION 5. The fifth clause, beginning “For entry of an
2 action,” after the introductory phrase of section four of chapter
3 two hundred and sixty-two is hereby amended by striking the
4 proviso at the end thereof.

1 SECTION 6. This Act shall take effect on January first, nine-
-2 teen hundred and seventy-four, and shall apply to fees and costs
3 incurred or becoming due on or after that date.
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