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EXECUTIVE DEPARTMENT

October 16, 1973
FRANCIS W. SARGENT

TO THE HONORABLE SENATE AND HOUSE OF REPRESENTATIVES I

I am returning, herewith, without my approval. House
Bill No. 7496, amended, entitled "AN ACT PROVIDING FOR
THE CONTINUED OPERATION OF THE BESSIE M. BURKE MEMORIAL
HOSPITAL IN THE CITY OF LAWRENCE.“

This legislation directs the Commissioner of Public
Health to issue a certificate of need and a temporary
hospital license to the city of Lawrence for the con-
tinued operation of the Bessie M. Burke Memorial Hospital.
In addition, it provides that the certificate of need
shall not be withhold pending the issuance of a certifi-
cate of safety and that the certificate of safety shall
not be withheld because a certificate of need has not
been issued.

When this legislation first came to my desk, I ana-
lyzed it very thoroughly and, in the course of that re-
view, I met with representatives of the Hospital and of
the City. I then returned the bill with the recanmenda-
tion that it be amended because the Hospital's initial
application was made under the emergency predecessor of
Chapter 776 which did not provide for an independent re-
view of the Department’s actions. My amendment would
have authorized the Health Facilities Appeals Board to
review the actions taken by the Department of Public
Health in refusing to permit the renovation of the Bessie
M. Burke Memorial Hospital. I believe that, had this
amendment been adopted, the Hospital would have been
assured of an independent review of the action taken by
the Department and our mutual commitment to assuring
that all facilities subject to the determination of need
process are treated equally would have been preserved.
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However, you chose not to accept that amendment and
returned the bill to me. Because serious questions were
raised as to the constitutionality of the bill and be-
cause I coula not offer an amendment again, I referred
the legislation to the Attorney General for his review
and comment.

I have today received a very comprehensive opini
from the Attorney General in which he has advised
that the legislation contains certain inaccuracies, in-
consistencies, and ambiguities. For example, although •

the bill directs the Commissioner to issue a certificate
of need and a temporary hospital license, the Comrais
sioner does not, alone, have authority to determine
whether there is a need for a particular facility to
make substantial capital expenditures for construction
such determinations must be made by the Department
(according to statute, both the Public Health Council
as wall as the Ccsnmissioner). He also points out that
there is no reference in the statutes to a "temporary

ither the Commissioner nor
authority to issue one. In

hospital license" and that n>
the Department has statutory
addition, the Attorney General notes that there is no
statutory basis for the suggestion in the second sen-
tence that the Commissioner has authority to issue
certificates of safety which are within the jurisdiction
of the Department of Public Safety. Moreover, the bill
improperly indicates that the certificate of need and
temporary hospital license be issued to the City of Law-
rence because health care facilities, not municipalities
are authorized to apply for determinations of need (G.L.
c.lli 5.25C).

Of even greater significance is the Attorney Gene-
ral's determination that “the proposed legislation vio-
lates the doctrine of separation of powers established
by Article XXX of the Declaration of Rights of the Mas-
sachusetts Constitution." In reviewing the question of
whether the proposed act, requiring the Commissioner to
determine that a particular facility must be certified,
is a constitutional exercise of legislative power, the
Attorney General referred to a comment in an Opinion of
The Justices of The Supreme Judicial Courts

"The Legislature, in the exercise of
its functions, may pass laws calling for action
by the executive department, as it may pass
laws calling for action by the judicial depart-
ment. It is when it attempts to interfere with
action taken by the executive department, or
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the judicial department, under existing laws,
and thus to project itself into a field of ac-
tion which belongs to another department, that
art- 30 of the Declaration of Rights is violated.
Rice v. The Governor. '207 Mass. 577." Opinion of
the Justices. 203 Mass. 610, 613 (1911).

The Attorney General indicates that a number of
authorities “compel the conclusion that the proposed
act violates the mandate of Article XXX", requires an
executive officer to " 'register mechanical approval'
in carrying out his duties pursuant to existing law",
and that "such a requirement constitutes an abrogation
of executive power in contravention of Article XXX."

I cannot, in good conscience, approve this measure
which the Attorney General has advised me contravenes
the doctrine of separation of powers and contains a
number of inaccuracies, inconsistencies
I am, therefore, returning House Bill No. 7496 without
my approval.

Respectfully submitted.

Gov jrnor

Ccrai lonwealth of Massachusett
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