
No. 7 7 6 6HOUSE

9

Substituted by the House, on motion of Mr. Flaherty of Boston,
for a bill with the same title (Senate, No. 1592, amended). November
8.

In the Year One Thousand Nine Hundred and Seventy-Three.

An Act establishing a procedure to divert selected offend-
ERS FROM THE DISTRICT COURTS TO PROGRAMS OF COMMUNITY
SUPERVISION AND SERVICE.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. The following words, as used in this act, unless
2 the context otherwise requires, shall have the following mean-
-3 ings: -

4 “Assessment”, a thorough and complete measurement of the
5 needs of an individual in, but not limited to, the following areas:
6 education, vocational training, job placement, mental and physi-
-7 cal health, family and social services, and an analysis of a defen-
-8 dant’s commitment to participate in a program of community
9 supervision and services;

10 “Commissioner”, the commissioner of probation;
11 “Director”, the person in charge of the operation of a program
12 of community supervision and services;
13 “Official designee”, a representative of a program of communi-
-14 ty supervision and service who has been approved by the presid-
-15 ing justice of a district court to work in conjunction with that
16 court’s probation office to screen defendants who may be eligible
17 for diversion;
18 “Plan of service”, a comprehensive and cohesive set of recom-
-19 mended programs and specific services to meet the needs of indi-
-20 viduals as determined through assessment; and

“Program”, any program of community supervision and serv-
-22 ices certified or approved by the commissioner of probation un-
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23 der the provisions of section eight, including, but not limited to,24 medical, educational, vocational, social and psychological serv-
-25 ices, corrective and preventive guidance, training, counseling, pro-
-26 vision for residence in a halfway house or other suitable place,
27 and other rehabilitative services designed to protect the public
28 and benefit the individual.

1 SECTION 2. The district courts shall have jurisdiction to di-
-2 vert to a program, as defined in section one, any person who is
3 charged with an offense or offenses against the commonwealth
4 for which a term of imprisonment may be imposed and over
5 which the district courts may exercise final jurisdiction and who
6 has reached the age of seventeen years but has not reached the
2 age of twenty-two, who has not previously been convicted of a

violation of any law of the commonwealth or of any other state
9 or of the United States in any criminal court proceeding after

10 having reached the age of seventeen years, except for traffic vi-
-11 olations for which no term of imprisonment may have been im-
-12 posed, who does not have any outstanding warrants, continu-
-13 ances, appeals or criminal cases pending before any courts of the
14 commonwealth or of any other state or of the United States, and
16 who has received a recommendation from a program that he
16 would, in light of the capacities of and guidelines governing it,
12 benefit from participation in said program.

1 SECTION 3. The probation officers of a district court or
2 their official designee, when gathering information in accordance
3 with section eighty-five of chapter two hundred and seventy-six
4 of the General Laws, shall also screen each defendant for the
5 purpose of enabling the judge at arraignment to consider the
6 eligibility of the defendant for diversion to a program.
7 Any defendant who is qualified for consideration for diversion
8 to a program and who may, at his arraignment, be afforded a
9 fourteen day continuance for assessment by the personnel of a

10 program to determine if he would benefit from such program.
11 If a defendant chooses to accept the offer of a continuance for
12 the purpose of such an assessment, he shall so notify the judge at
13 arraignment. Upon receipt of such notification, the judge shall
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14 grant a fourteen day continuance. The judge, through the proba-
-15 tion office or its official designee, shall direct the defendant to a
16 program and shall inform said program of such action.
17 The judge may, in his discretion, grant a defendant who is
18 between the ages of seventeen and twenty-two years, but who is
19 otherwise preliminarily determined not to be eligible because of a
20 failure to satisfy the requirements of section two, a like fourteen
21 day continuance for assessment. Such a continuance may be
*2 granted upon the judge’s own initiative or upon request by the
23 defendant.

1 SECTION 4. In the event that an individual who is eligible
2 under the provisions of section three is charged with a violation
3 of chapter ninety-four C of the General Laws, nothing in this act
4 shall be construed to limit the effect or operation of sections
5 thirty-seven to fifty-five, inclusive, of chapter one hundred and
6 twenty-three of the General Laws.

1 SECTION 5. Upon the expiration of a fourteen day continu-
-2 ance granted pursuant to section three, the director of the pro-
3 gram to which the defendant has been referred shall submit to
4 the court a written report of its assessment. The report shall
5 contain the information obtained through the program’s assess-
-6 ment, the program’s recommendation as to whether the defen-
-7 dant would benefit from diversion to the program, and a plan of
8 services for the defendant if it has been determined that the
9 defendant would so benefit.

10 The judge, upon receipt of the report, shall make a final deter-
-11 mination as to the eligibility of the defendant for diversion to the
12 program. The criminal proceedings of a defendant who qualifies
13 for diversion under section two and who agrees to abide by the
14 terms and conditions contained in the plan of services approved

*5 by the judge, shall be stayed for a period of ninety days, unless
16 the judge in his discretion considers that the interest of justice
17 would not be served by diversion of said defendant. No appeal
18 shall be allowed from such final determination.
19 A defendant who has been determined to be ineligible by rea-

-20 son of his failure to satisfy certain provisions of section two, but
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21 who, in the judge’s discretion, received a fourteen day continu-
-22 ance for assessment, may, on the basis of the report submitted by
23 a program, be granted a like stay of proceedings.
24 In no event shall a stay of proceedings be granted pursuant to
25 this section unless the defendant consents in writing to the terms
26 and conditions of the stay of proceedings and knowingly ex-
-27 ecutes a waiver of his right to a speecjy trial on a form approved
28 by the chief justice of the district courts. Such consent shall be*,
29 with the advice of defendant’s counsel. Any request for assess-
-30 ment or a decision by the defendant not to enter such a program
31 or a determination by the program that the defendant would not
32 benefit from it, or any statement made by the defendant during
33 the course of assessment, shall not be admissible against the de-
-34 fendant in any criminal proceedings; nor shall any consent by the
35 defendant to the stay of proceedings or any act done or state-
-36 ment made in fulfillment of the terms and conditions of such
37 stay of proceedings be admissible as an admission implied or
38 otherwise against the defendant, should the stay of proceedings
39 be terminated and criminal proceedings resumed on the original
40 charge or charges. No statement or other disclosure or records
41 thereof made by a defendant during the course of assessment or
42 during the stay of proceedings shall be disclosed at any time to a
43 prosecutor or other law enforcement officer in connection with
44 the charge or charges pending against said defendant or any co-
-45 defendant.

1 SECTION 6. During a stay of proceedings, as provided in
2 section five, the director of a program shall submit periodic re-
-3 ports to the court relative to the progress of the defendant. The
4 director shall also report violations of program conditions or sub-
-5 sequent arrests immediately upon notice thereof.
6 If the defendant during the stay of proceedings violates a con-^
7 dition of the program or is charged with a subsequent offense,”
8 the judge in the district court who entered the stay of proceed-
-9 ings may issue such process as is necessary to bring the defendant

10 before the court. When the defendant is brought before the
11 court, the judge shall afford him an opportunity to be heard. If
12 the judge finds that the defendant has committed a violation of a
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condition of the program or that he has been charged with a
subsequent offense, the judge may order, when appropriate, that
the stay of proceedings be terminated and that the common-
wealth proceed on the original charges as provided by law. No
appeal shall be allowed from such an order.

13
14
15
16
17

SECTION 7. Upon the expiration of the initial ninety day
stay of proceedings, the program director shall submit to the
court a report indicating the successful completion of the pro-
gram by a defendant or recommending an extension of the stay
of proceedings for not more than an additional ninety days, so
that the defendant may complete the program successfully.

1

i :
3
4
5
6
7 If the report indicates the successful completion of the pro-

gram by a defendant, the judge may dismiss the original charges
pending against the defendant. If the report recommends an ex-
tension of the stay of proceedings, the judge may, on the basis of
the report and any other relevant evidence, take such action as he
deems appropriate, including the dismissal of the charges, the
granting of an extension of the stay of proceedings, or the re-
sumption of criminal proceedings.
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Upon dismissal of the charge or charges against the defendant
the judge may further order, if it appears that substantial justice
would best be served, the clerk to seal the record or proceedings
in his files. The clerk shall forthwith notify the commissioner and
the probation officer of the courts in which the proceedings
occurred or were initiated who shall likewise seal the records of
the proceedings in their tiles. These records when sealed shall be
subject to the same provisions and the defendant shall be subject
to the same protections as provided by section one hundred C of
chapter two hundred and seventy-six of the General Laws.
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SECTION 8. The office of the commissioner shall certify,
monitor and aid all programs to which defendants may be di-
verted pursuant to this act. The certification of programs shall be
subject to the approval of the presiding justice of the individual
district court which would be the beneficiary of such services.
The office of the commissioner shall (a) issue for a term of two
years, and may renew for like terms, a certification, subject to

3
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8 revocation for cause, to any person, partnership, corporation.
9 society, association or other agency or entity of any kind, other

10 than a licensed general hospital or a department, agency or insti-
-11 tution of the federal government, the commonwealth or any poli-
-12 tical subdivision thereof, deemed to be responsible and suitable
13 to establish and maintain such a program and to meet applicable
14 certification standards and requirements; and in the case of a
15 department, agency or institution of the commonwealth or any
16 political subdivision thereof, grant approval to establish and
17 maintain a program for a term of two years, and may renew such
18 approval for like terms, subject to revocation for cause;
19 (b ) promulgate, in consultation with the advisory board estab-

-20 lished in section nine, rules and regulations establishing certifica-
-21 tion and approval standards and requirements; (c) establish limits
22 for caseloads and enrollment so that programs are able to provide
23 high quality intensive individualized service to those defendants
24 participating in such programs; (d) procure, where appropriate,
25 by contract, the personnel, facilities, services, and materials nec-
-26 essary to carry out the purposes of this act, subject to all applica-
-27 ble laws and regulations; (e) prepare reports for said advisory
28 board showing the progress of all programs in fulfilling the pur-
-29 poses set forth; (f) notify the appropriate presiding justice of the
30 individual district court that adequate facilities and personnel are
31 available to fulfill a plan of community supervision and services
32 for that court; (g) provide technical assistance to such program as
33 may be certified hereunder; (h) provide for the audit of any
34 funds expended by the office for the support of programs certif-
-35 ied hereunder; (/) promote the cooperation of all agencies which
36 provide education, training, counseling, legal, employment, or
37 other services to assure that eligible individuals released to pro-
-38 grams may benefit to the maximum extent practicable;
39 (j) prepare and submit an annual report to the chief justices of
40 the supreme judicial, appeals, superior and district courts and to
41 all justices in the district court system evaluating the perfor-
-42 mance of all programs.

1 SECTION 9. There shall be an advisory board to the office
2 of the commissioner for the overseeing of programs. The mem-
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3 bers of the advisory board shall be the attorney general, the
4 commissioners of mental health and education, a district court
5 judge, the director of the division of employment security, or the
6 designees of any of the above persons, and seven experts in the
7 area of human services to the sociologically and economically
8 disadvantaged through community based programs, one of whom
9 shall be an ex-offender. The seven experts shall be appointed by

40 the governor for terms of two years. The members of the advi-
*l sory board shall serve without compensation but shall be reim-
-12 bursed for their expenses actually and necessarily incurred in the
13 discharge of their duties. The advisory board shall annually select
14 its chairman from among its members.
15 The advisory board shall assist the commissioner in coordinat-
-16 ing the efforts of all public agencies and private organizations and
17 individuals within the commonwealth concerned with the provid-
-18 ing of services to defendants by said programs.

1 SECTION 10. This act shall apply only to those district
2 courts which have received notification from the office of the
3 commissioner that a program has been certified to provide serv-
-4 ices for that court.

1 SECTION 11. The provisions of this act shall become inoper-
-2 ative as of December thirty-first, nineteen hundred and seventy-
-3 five.
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